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Rules  and  Regulations 


Thie^ction  of  the  FEDERAL  REGISTER 
contains  regulatory  docurrients  havirg  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50-titles  pursuant  to  44  U.S.C.^510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 
Farmers  Home  Administration 
7  CFR  PART  1951 

RiN0575-AA39 

NonProgram  (NP)  Loans — Corrections 

AGENCY:  Fanners  Home  Administration, 
USDA. 

ACTION:  Final  rule;  correction. 

SUMMARY:  The  Farmers  Home 
Administration  (FmHA)  corrects  errors 
on  the  final  rule  published  on  October 

12. 1993,  (58  FR  52644—52656).  The 
intended  effect  of  this  action  is  to 
correct  errors  and  omissions  in  the  final 
rule. 

EFFECTIVE  DATE:  November  12, 1993. 

FOR  FURTHER  INFORMATION  CONTACT:  Jean 
F.  Leavitt,  Senior  Loan  Specialist,  Single 
Family  Housing  Servicing  and  Property 
Management  Division,  Farmers  Home 
Administration,  USDA,  South 
Agriculture  Building,  room  5309, 
Washington,  DC  20250,  telephone:  (202) 
720-1452. 

SUPPLEMENTARY  INFORMATION:  See  the 
rulemaking  action  published  on  October 

12. 1993,  (58  FR  52644—^52656).  FmHA 
Instruction  1951-S,  “Farmer  Programs 
Account  Servicing  Policies**,  is  herein 
amended  to  correct  omissions  from  the 
text. 

Therefore,  the  final  rule  published  on 
October  12, 1993  (58  FR  52644) 
amending  Chapter  XVm,  Title  7,  Code 
of  Feder^  Reg^ations  is  corrected  as 
follows: 

PART  1951— SERVICING  AND 
COLLECTIONS 

1.  The  authority  citation  for  part  1951 
continues  to  read  as  follows: 

Authority:  7  U.S.C  1989, 42  U.S.C  1480, 

5  U.S.C  301,  7  CFR  2.23,  7  CFR  2.70. 


Subpart  S— Fanner  Programs  Account 
Servicing  Policies 

2.  On  page  52651,  in  the  third 
colunm,  in  §  1951.911rparagraph 
(a)(7)(iii)  is  corrected  to  read  as  follows: 

§1951.911  Preservation  Loan  Service 
Programs. 

(a)  *  *  * 

(7)  *  •  * 

(iii)  The  property  will  be  offered  on 
eligible  terms  (if  the  purchaser  is 
eligible  in  accordance  with  subpart  A  of 
Part  1943  of  this  chapter)  and  a  credit 
sale  processed  in  accordwee  with 
Subpart  C  of  Part  1955  of  this  chapter 
or  NP  terms  in  accordance  with  Subpart 
J  of  Part  1951  of  this  chapter.  The 
interest  rate  will  be  the  current  rate  set 
forth  in  Exhibit  B  of  FmHA  Instruction 
440.1  (available  in  any  FmHA  office). 

Dated:  November  19. 1993. 

Bob  Nash, 

Under  Secretary  for  Small  Community  and 
Rural  Development, 

[FR  Doc  93-29879  Piled  12-7-93;  8:45  am] 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

12  CFR  Part  303 
RIN  3064-AB19 

Applications,  Requests,  Submittals, 
Delegations  of  Authority,  and  Notices 
Required  to  be  nied  by  Statute  or 
Regulation 

AGENCY:  Federal  Deposit  Insvuunce 
Corporation  (FDIC). 

ACTION:  Final  rule. 

SUMMARY:  The  FDIC  is  amending  its 
regulations  concerning  applications  and 
notices  by  savings  ass^ations.  The 
amendments  conform  the  definitions  of 
‘'significant  risk*’  and  “equity  seciurity** 
to  ffie  definitions  of  those  terms  foimd 
in  the  FDICs  regulations  entitled, 
“Activities  and  Investments  of  Insured 
State  Banks**,  and  allow  insured  state 
savings  associations  to  conduct 
activities  and  make  investments  without 
the  FDIC*8  prior  approval  provided  that 
the  activities  and/or  investments  were 
foimd  to  be  permissible  for  federal 
savings  associations  under  an  order  or  a 
written  interpretation  issued  by  the 
Office  of  Thrift  Supervision.  Tffis 


change  also  places  insured  state  savings  ^ 
associations  on  a  par  with  the  treatment 
accorded  insured  state  banks  under 
FDIC*s  regulations. 

EFFECTIVE  DATE:  The  final  amendment  is 
effective  December  8, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Pamela  E.F.  LeCren,  Senior  Coimsel, 

(202)  898-3730,  Le^  Division,  FDIC, 

550  17th  Street,  NW.,  Washington,  DC 
20429  or  Curtis  L.  Vaughn,  Examination 
Specialist,  (202)  898^759,  Division  of 
Supervision,  FDIC,  550  17th  Street. 

NW.,  Washington,  DC  20429. 
SUPPLEMENTARY  MFORMATlON:  Sections 
18(m)  and  28  were  added  to  the  Federal 
Deposit  Insurance  Act  (FDI  Act,  12 
U.S.C.  1831e,  1828(m))  on  August  8, 

1989  as  part  of  the  Financial  Institutions 
Reform,  Recovery,  and  Enforcement  Act 
of  1989  (FIRREA,  Pub.  L  101-73, 103 
Stat.  183).  In  brief,  section  18(m) 
provides  that,  with  certain  exceptions, 
any  insured  savings  association  must 
notify  the  FDIC  and  the  Office  of  Thrift 
Supervision  (OTS)  at  least  30  days  prior 
to  establishing  or  acquiring  a  subsimary 
and  at  least  30  days  prior  to  electing  to 
conduct  a  new  activity  through  a 
subsidiary.  The  FDIC  is  also  authorized 
to  prohibit  by  regulation  or  order  any 
specific  activity,  act  or  practice 
conducted  by  an  insmred  savings 
association  that  the  FDIC  determines 
will  pose  a  serious  threat  to  either  the 
Bank  Insurance  Fund  (BIF)  or  the 
Savings  Association  Insmance  Fimd 
(SAIF).  Section  28  of  the  FDI  Act  deals, 
in  part,  with  the  activities  and  equity 
investments  of  state  chartered  savings 
associations  and  the  investment  by  state 
or  federal  savings  associations  in  “junk 
bonds*’.  In  brief,  state  savings 
associations  are  prohibited  from 
engaging  as  principal  after  January  1, 

1990  in  any  activity  of  a  type  or  in  an 
amoimt  that  is  not  permissible  for 
federal  savings  associations  unless  the 
FDIC  determines  that  the  activity  poses 
no  significant  risk  to  the  affected 
deposit  insurance  fund  and  the  savings 
association  is,  and  continues  to  be,  in 
compliance  with  the  fully  phased-in 
capital  standards  prescribe  for  savings 
associations  under  section  5(t)  of  the 
Home  Owners*  Loan  Act  (HOLA,  12 
U.S.C.  1464(t)).  State  savings 
associations  are  also  limited  to  making 
equity  Investments  that  are  permissible 
for  fadwal  savings  assodatiems.  Equity 
investments  in  service  corporatlims  that 
would  otherwise  be  impermissible  for 
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federal  savings  associations  can  be  made 
if  a  state  savings  association  meets  its 
fully  phased-tn  capital  requirements 
and  the  FDIC  finds  that  the  investment 
will  not  pose  a  significant  risk  to  the  ^ 
affected  deposit  insurance  fund  based 
either  on  the  activity  to  be  conducted  by 
«  the  service  corporation  or  the  amount  to 
be  invested 

On  December  12, 1989  the  FDIC’s 
Board  of  Directors  adopted  interim  final 
regulations  implementing  sections 
18(m)  and  28  of  the  FDI  Act,  new 
§  303.13  (12  CFR  303.13)  (54  FR  53540, 
December  29, 1989).  Those  regulations 
were  subsequently  adopted  in  final  on 
September  11. 1990  (55  FR  38037, 
September  17. 1990).  Among  other 
things,  the  final  regulations: 

(1)  Look  to  statute,  OTS  regulations, 
and  official  OTS  regulatory  and  thrift 
bulletins  to  determine  what  activities 
and  investments  are  permissible  for 
federal  savings  associations 

(§  303.13(b)(1)).  (d)(1).  (d)(2); 

(2)  Define  the  term  “equity  security” 
to  mean  “any  stock,  certificate  of 
interest  or  participation  in  any  profit- 
sharing  agreement,  collateral-trust 
certificate,  preorganization  certificate  or 
subscription,  transferable  share, 
investment  contract,  or  voting-trust 
certificate:  any  security  immediately 
convertible  at  the  option  of  the  holder 
without  payment  of  substantial 
additional  consideration  into  such  a 
security:  any  security  carrying  any 
warrant  or  ri^t  to  subscribe  to  or 
purchase  any  such  security:  and  any 
certificate  of  interest  or  peuticipation  in. 
temporary  or  interim  certificate  for,  or 
receipt  for  any  of  the  foregoing 

(§  303.13(a)(6))”;  and 

(3)  Indicate  that  a  “significant  risk”  is 
considered  to  be  present  “whenever  it  is 
likely  that  any  insurance  fund 
administered  by  the  FDIC  may  suffer 
any  loss  whatever”  (§  303.13(a)(9)). 

m  November,  1992,  the  FDIC  adopted 
final  regulations  governing  the  eqxiity 
investments  of  insured  state  banks.  (12 
CFR  part  362,  57  FR  53213,  November 
9. 1992).  Part  362  implements  section  24 
of  the  FDI  Act  (12  U.S.C.  1831a)  as 
added  by  the  Federal  Deposit  Insurance 
Corporation  Improvement  Act  of  1991 
(FDICIA.  Pub.  L.  102-242, 105  Stat. 
2236).  Section  24  of  the  FDI  Act,  which 
governs  the  activities  and  equity 
investments  of  insured  state  banks,  is 
very  similar  to  section  28  of  the  FDI  Act 
and  was  in  many  ways  modeled  after 
section  28.  In  brief,  subject  to  certain 
statutory  exceptions,  section  24 
prohibits  insured  state  banks  and  their 
majority  owned  subsidiaries  from 
engaging  as  principal  in  activities  that 
are  not  permissible  for  a  national  bank 
or  a  sul^idiary  of  a  national  bank  imless 


the  state  bank  meets  its  capital 
requirements  and  the  FDIC  determines 
that  the  activity  does  not  pose  a 
significant  risk  to  the  deposit  insurance 
fund.  Similarly,  insured  state  banks  may 
not  make  any  equity  investments  that 
are  not  permissible  for  national  banks 
unless  Aose  investments  are  excepted 
under  the  statute. 

Part  362  as  adopted  in  final  by  the 
FDIC  differs  in  a  number  of  ways  from 
§  303.13.  To  some  extent,  the  differences 
result  from  differences  in  the  statutory 
language  of  the  two  underlying 
provisions.  Other  differences  are  not 
required  by  statute.  On  May  3, 1993,  the 
FDIC  requested  comment  on  whether 
§  303.13  should  be  amended  to  conform 
to  part  362  to  the  extent  that  the 
language  of  the  two  statutory  provisions 
does  not  bar  such  a  change  being  made. 
Three  differences  between  part  362  and 
§  303.13  were  identified:  the  definition 
of  equity  security,  the  definition  of 
significant  risk,  and  what  constitutes 
evidence  of  what  is  a  permissible 
activity  or  equity  investment  for  a 
federal  savings  association. 

As  indicated  above,  §  303.13  looks  to 
statute,  OTS  regulations,  and  OTS 
regulatory  and  thrift  bulletins  to 
determine  what  is  permissible  for  a 
federal  savings  association.  Part  362  on 
the  other  hand  provides  that  any 
investment  authorized  for  national 
banks  under  the  National  Bank  Act  (12 
U.S.C.  21  et  seq.)  or  any  other  statute 
will  be  considered  permissible  for  a 
national  bank.  What  is  more, 
investments  expressly  recognized  as 
permissible  in  regulations,  official 
bulletins  or  circulars  issued  by  the 
Office  of  the  Comptroller  of  the 
Currency  (OCC)  or  any  order  or 
interpretation  issued  in  writing  by  the 
OCC  will  be  accepted  as  permissible  for 
state  banks.  The  preamble 
accompanying  part  362  when  the 
regulation  was  adopted  in  final 
indicated  that: 

Written  staff  opinions  will  be  considered  to 
evidence  the  position  of  the  Office  of  the 
Comptroller  of  the  Currency  so  long  as  the 
opinion  is  considered  to  be  valid  by  the 
Office  of  the  Comptroller  of  the  Currency. 
Thus  an  opinion  will  not  be  recognized  if  it 
is  not  the  current  opinion  of  the 
Comptroller’s  Office,  i.e.,  it  is  no  longer 
considered  valid,  the  opinion  is  overruled  by 
the  Office  of  the  Comptroller  of  the  Currency, 
or  the  opinion  is  found  by  a  court  of  law  to 
be  incorrect.  Even  though  staff  opinions  are 
not  necessarily  binding  on  the  Comptroller  of 
the  Currency,  the  FDIC  is  satisfied  that  they 
embody  the  current  opinion  of  the  Office  of 
the  Comptroller  of  the  Currency  and  that  to 
not  recognize  them  would  in  fact 
unnecessarily  put  state  banks  at  a 
disadvantage.  State  banks  should  note  that 
the  FDIC  will  generally  expect  any 


conditions  or  restrictions  set  out  in  the 
Comptroller  of  the  Currency’s  regulations, 
bulletins,  circulars,  and  staff  opinions  to  be 
met  if  the  equity  investment  is  to  be 
considered  permissible  under  part  362  when 
made  by  state  banks.  (57  FR  53219, 

Novembeftf;  7992). 

Thus,  under  §  303.13  as  originally 
adopted  in  final,  a  state  savings 
association  could  not  look  to  any  OTS 
order  or  written  interpretation  as  a  basis 
for  determining  that  a  particular  activity 
or  investment  is  permissible  for  a 
federal  savings  association,  whereas  a 
state  bank  may  take  orders  and  written 
interpretations  into  account  when 
determining  what  is  permissible  for  a 
national  bank. 

The  definitions  of’equity  security”  as 
contained  in  part  362  and  §  303.13  are 
identical  with  one  exception.  Under 
part  362,  adjustable  rate  preferred  stock 
and  money  market  auction  rate 
preferred  stock  are  excluded  from  the 
definition  of  equity  security.  Section 
303.13  as  originally  adopted  did  not 
contain  this  exception.  The  following 
explanation  for  the  exclusion  appeared 
in  the  preamble  accompanying  part  362 
when  the  regulation  was  adopted  in 
final. 

The  FDIC  received  15  comments 
addressing  the  issue  of  whether  the 
regulation  should  exclude  from  the  definition 
of  equity  security  investment  grade  preferred 
stock  and  other  preferred  stock  issues  that  are 
very  debt  like.  The  conunents  focused  on  two 
categories  of  preferred  stock,  money  market 
preferred  stock  and  adjustable  rate  preferred 
stock.  Adjustable  rate  preferred  stock  refers 
to  shares  for  which  dividends  are  established 
contractually  by  a  formula  in  relation  to 
Treasury  rates  or  other  readily  available 
interest  rate  levels.  Money  market  preferred 
stock  refers  to  those  issues  in  which 
dividends  are  established  through  a  pieriodic 
auction  process  that  establishes  yields  in 
relation  to  short  term  rates  paid  on 
commercial  paper  issued  by  the  same  or  a 
similar  company.  Dividends  are  not  declared 
by  the  issuer’s  board  and  the  credit  quality 
of  the  issuer  determines  the  value  of  the 
stock.  Money  market  preferred  shares  are 
sold  at  auction  rather  than  on  a  national 
securities  exchange. 

The  FDIC  agrees  after  reviewing  the 
comments  that  money  market  (auction  rate) 
preferred  stock  and  adjustable  preferred  stock 
are  essentially  substitutes  for  money  market 
investments  such  as  commercial  paper  and 
are  closer  in  their  characteristics  to  debt  than 
to  equity.  The  final  regulation  therefore  has 
been  amended  to  specifically  exclude  money 
market  preferred  stock  and  adjustable 
preferred  stock  from  the  definition  of  equity 
investment.  As  a  result,  such  investments  are 
not  subject  to  the  provisions  of  §  362.3(a)  of 
the  final  regulation.  Investing  in  such 
instruments  will  be  an  “activity”  for  the 
purposes  of  section  24.  Whether  or  not  a  state 
bank  may  continue  to  make  such  investments 
after  December  19, 1992  will  depend,  among 
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other  things,  on  whether  a  national  bank 
could  make  a  similar  investment.  (57  FR 
53218-19,  November  9, 1992). 

Thus,  for  the  purposes  of  part  362, 
money  market  preferred  stock  and 
adjustable  rate  preferred  stock  are  not 
considered  to  be  equity  securities.  If  a 
national  bank  could  not  engage  in  the 
activity  of  investing  in  such 
instruments,  a  state  bank  could  possibly 
do  so  provided  that  the  FQIC  determines 
that  the  investment  will  not  pose  a 
signihcant  risk  to  the  fund  and  provided 
that  the  state  bank  meets  its  capital 
requirements.  Under  §  303,13  as 
currently  worded,  money  maricet 
preferred  stock  and  adjustable  rate 
preferred  stock  are  considered  to  be 
equity  securities.  If  a  federal  savings 
association  cannot  invest  in  such 
instruments,  a  state  savings  association 
simply  may  not  do  so. 

Finally,  under  §  303.13  as  currently 
worded,  "significant  risk”  is  present 
whenever  it  is  likely  that  any  insurance 
fund  administered  by  the  FUIC  may 
suffer  £my  loss  whatever.  Under  part 
362,  significant  risk  to  the  deposit 
insurance  fund  is  understood  to  be 
present  whenever  there  is  a  high 
probability  that  any  insurance  fund 
administered  by  the  FDIC  may  suffer  a 
loss.  The  definition  of  significant  risk  as 
originally  proposed  for  the  purposes  of 
part  362  was  identical  to  the  language 
pre.s6nt)y  found  in  §  303.13.  As  a  result 
of  concerns  expressed  during  the  public 
comment  period  that  the  de^ition  did 
not  take  into  account  the  plain  meaning 
of  the  word  significant  and  concerns 
that  any  investment  made  by  a  bank 
could  lead  to  some  loss,  the  language  in 
part  362  was  modified  slightly.  The 
purpose  of  the  modification  was  to 
“remove  the  implication  that  because  an 
investment  or  activity  cannot  be  said  to 
be  "riskless”  under  all  circumstances 
the  FDIC  will  determine  that  the 
investment  or  activity  will  pose  a 
significant  risk  of  loss  to  the  fund”. 

"The  emphasis  is  properly  whether 
there  is  a  high  degree  of  likelihood, 
under  all  of  the  circumstances,  that  an 
investment  or  activity  by  a  particular 
bank,  or  by  banks  in  genera  in  a  given 
market  or  region,  may  ultimately 
produce  a  loss  to  either  of  the  funds.” 
(57  FR  53220,  November  9, 1992). 

As  indicated  above,  the  FDIC 
proposed  amending  §  303.13  to  conform 
the  definitions  of  significant  risk  and 
equity  security  to  those  found  in  part 
362  and  proposed  to  allow  state  savings 
associations  (like  their  counterpart  state 
banks)  to  look  to  orders  and  written 
interpretations  in  determining  what 
activities  and  investments  require  the 
FDIC’s  prior  approval.  Comment  was 
invited  on  whether  it  is  appropriate  to 


make  the  above  described  changes  and 
whether  any  other  differences  between 
§  303.13  and  part  362  should  be 
eliminated.  Commentors  were 
reminded,  that  when  responding  to  this 
question,  they  should  keep  in  mind  that 
the  FDIC  is  constrcuned  by  the  statutory 
language  of  section  24  and  section  28  of 
the  FDI  Act  and  that  the  FDIC  may  not 
be  able  to  amend  the  regulations  so  that 
they  are  identical, 

The  FDIC  received  two  comments  in 
response  to  the  proposed  amendment; 
one  in  writing  and  one  by  telephone. 

The  written  comment  was  from  a 
national  trade  association  which 
represents  more  than  2,000  savings  and 
community  financial  institutions  whose 
total  assets  exceed  S800  billion.  The 
trade  association  supported  the 
amendment  because  the  changes  would 
be  beneficial  to  state  savings 
associations.  The  comment  specifically 
indicated  that  §  303.13  and  part  362 
should  be  as  similar  as  possible:  orders 
and  interpretations  are  appropriately  « 
relied  upon  as  evidence  of  what  is 
permissible  for  a  federal  savings 
association  as  orders  and  interpretations 
represent  the  ongoing  refinement  of  the 
application  of  statute  and  regulations; 
and  that  the  change  in  the  definition  of 
significant  risk  is  important  in  order  to 
ensure  that  the  standard  is  not  overly 
broad.  The  telephone  comment,  which 
came  from  a  staff  member  of  the  Senate 
Banking  Committee,  objected  to  the 
proposed  change  in  the  definition  of 
significant  risk.  The  comment  or 
indicated  that,  in  his  opinion,  the 
change  would  inappropriately  lower  the 
standard  which  the  statute  requires  the 
FDIC  to  employ  in  determining  whether 
a  particular  activity  presents  a 
significant  risk  to  the  fund. 

After  considering  the  comments,  the 
Board  of  Directors  has  determined  to 
adopt  the  proposed  amendment  in  final 
without  any  (±ange.  It  is  the  Board's 
considered  opinion  that  the  change  in 
the  definition  of  significant  risk  to  the 
fund  does  not  represent  a  substantive 
change  from  the  existing  definition  nor 
that  ^e  change  lowers  ^e  standard 
under  which  the  FDIC  is  to  determine 
whether  a  particular  activity  may  be 
conducted  by  a  state  savings  • 
association.  As  indicated  in  the 
preamble  accompanying  the  proposed 
amendment,  the  language  change  is 
simply  designed  to  alleviate  fears  that 
the  regulation  establishes  a  standard 
that  is  impossible  to  meet  because  no 
activity  can  be  said  to  be  totally  riskless 
under  all  circumstances.  The  emphasis 
in  the  FDIC’s  view  is,  rather,  whether 
the  probability  is  high  that  a  loss  to  the 
fund  may  occur.  The  loss  itself  need  not 


be  significant  in  amount  in  comparison 
to  the  fund.  ^ 

The  final  amendment  is  elective 
immediately  upon  publication  in  the 
Federal  Registnr.  TTie  requirement  . 
under  the  Administrative  Procedure  Act 
(5  U.S.C.  553)  to  publish  a  substantive 
rule  not  less  than  30  days  prior  to  its 
effective  date  is  being  waived  pursuant 
to  the  authority  of  section  553(d)(1) 
which  allows  such  waiver  in  the  case  of 
a  substantive  rule  which  relieves  a 
restriction.  The  exception  is  applicable 
in  that  the  amendments  alleviate  the 
need  for  state  savings  associations  to  in 
some  instances  file  an  application  wnth 
the  FDIC  prior  to  qpnducting  certain 
activities.  AdditionMly,  the 
amendments  will  allow  certain  equity 
investments  that  may  not  have  been 
permissible  prior  to  the  amendments. 

Regulatory  Flexibility  Analysis  ' 

The  final  amendment  does  not  create 
or  add  to  any  existing  recordkeeping  or 
reporting  requirement.  Nor  does  the 
amendment  require  any  state  savings 
association  to  hire  additional 
specialized  personnel  in  order  to 
comply  wnth  the  requirements  of 
§  303.13,  establish  any  computer 
tracking  system,  or  take  any  other 
measure  for  the  purposes  of  compliance 
that  would  be  burdensome  on  savings 
associations  in  general.  Therefore,  the 
FDIC  does  not  anticipate  that  the  final 
amendment  will  cause  any  institution, 
regardless  of  size,  any  additional  costs. 
As  that  is  the  case,  it  is  not  likely  that 
the  final  eunendment  wrill  present  an 
economic  burden  on  small  institutions 
as  a  result  of  such  institutions  being 
more  likely  to  incur  an  added  economic 
burden  in  attempting  to  comply  writh 
the  regulation.  The  final  amendment 
will  in  fact,  in  some  instances  eliminate 
the  need  for  state  savings  associations  to 
seek  the  FDIC’s  approv^  before 
conducting  certain  activities  and  in 
some  instances  will  afford  state  savings 
associations  greater  flexibility  in  their 
investments  than  presently  afforded 
under  the  regulation.  The  FDIC’s  Board 
of  Directors  therefore  does  hereby 
certify  pursuant  to  5  U.S.C.  605  that  the 
final  amendment  does  not  have  a 
significant  economic  impact  on  a 
significant  number  of  small  entities. 

List  of  Subjects  in  12  CFR  Part  303 

Administrative  practice  and 
procedure.  Authority  delegations 
(Government  agencies).  Bank  deposit 
insurance.  Banks,  banking,  Insui^ 
depository  institutions.  Reporting  and 
recordkeeping  requirements.  Savings 
associations. 

In  consideration  of  the  foregoing,  the 
FDIC  hereby  amends  chapter  UI  of  title 
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12  of  tUb  Code  of  Federal  Regulations  by 
amending  part  303  as  follows: 

PART  303— APPUCATIONS, 

REQUESTS,  SUBMITTALS, 
DELEGATIONS  OF  AUTHORITY,  AND  ^ 
NOTICES  REQUIRED  TO  BE  RLED  BY 
STATUTE  OR  REGULATION  ^ 

1.  The  authority  citation  for  part  303 
continues  to  read  as  follows: 

Authority:  12  U.S.C  378, 1813, 1815, 1816, 
1817(j),  1818, 1819  ("Seventh”  and  "Tenth”), 
1828, 1831(e),  1831(o):  15  U.S.Q  1607. 

§303.13  [Amended] 

2.  Section  303.13(a)(6)  is  amended  by 
adding  “(other  than  adjustable  rate 
prefer^  stock  and  money  market 
(auction  rate)  preferred  stock)”  after  the 
word  “stock”. 

3.  Section  303.13  is  amended  by 
revising  paragraph  (a)(9)  to  read  as 
follows: 

§  303.13  Applications  and  notioea  by 
savings  associations. 

(a)*  *  * 

(9)  A  significant  risk  is  understood  to 
be  present  whenever  there  is  a  high 
probability  that  any  insiuance  fund 
administered  by  the  FDIC  may  su^r  a 
loss. 

•  *  *  *  • 

§303.13  [Amended] 

4.  Section  303.13(b)(1)  introductory 
text  is  amended  by  removing  the  first 
sentence  and  adding  in  its  place  “After 
January  1, 1990,  no  state  savings 
association  may  directly  engage,  other 
than  as  agent  on  behalf  of  its  customers, 
in  an  activity  that  is  not  expressly 
authorized  for  federal  savings 
associations  by  the  Home  OiWers’  Loan 
Act  (12  U.S.C.  1461  et  seq.)  or  any  other 
statute,  regulations  issued  by  the  Office 
of  Thrift  Supervision  (OTS),  official 
OTS  Regulatory  or  Thrift  Bulletins,  or 
any  order  or  interpretation  issued  in 
writing  by  OTS  unless  the  state  savings 
association  obtains  the  approval  of  the 
FDIC.”;  and  by  removing  “the  Home 
Owners’  Loan  Act  (HOLA)”  where  it 
appears  in  the  second  sentence  and 
adding  in  its  place  “HOLA”. 

5.  Section  303.13(d)(1)  introductory 
text  is  amended  by  removing  the  first 
sentence  and  adding  in  its  place  “No 
state  savings  association  may  directly 
acquire  or  retain  any  equity  investment 
after  August  9, 1989  of  a  type  or  in  an 
amount  that  is  not  expressly  authorized 
for  federal  savings  associations  by 
HOLA,  regulations  issued  by  OTS, 
official  OTS  Regulatory  or  Thrift 
Bulletins,  or  any  order  or  interpretation 
issued  in  writing  by  OTS.". 

6.  Section  303.13(d)(2)(i)  is  amended 
by  removing  “statute  or  by  regulation 


adopted  by  OTS,  or  an  official  OTS 
Regulatory  or  Thrift  Bulletin 
interpreting  such  statutes  and 
regulations”  where  it  appears  in  the  first 
sentence  and  adding  the  following, 
“HOLA  or  any  other  statute,  regulations 
issued  by  OTS,  official  OTS  Regulatory 
or  Thrift  Bulletins,  or  any  order  or 
interpretation  issued  in  writing  by 
OTS”. 

By  Order  of  the  Board  of  Directors. 

Dated  at  Washington,  DC  this  30th  day  of 
November,  1993. 

Federal  Deposit  Insurance  Corporation. 
Robert  E.  Feldman, 

Deputy  Executive  Secretary. 

(FR  Doc.  93-29776  Filed  12-7-93;  8:45  am) 
BiUJNG  COO£  a714-01-P 


12CFRPart  332 
RIN  3064-AA01 

Powers  Inconsistent  With  Purposes  of 
Federal  Deposit  Insurance  Law 

AGENCY:  Federal  Deposit  Insurance 
Corporation  (FDIC). 

ACTION:  Final  rule. 

SUMMARY:  The  FDIC  is  removing  its 
regulations  which,  subject  to  certain 
exceptions,  prohibit  a  state  nonmember 
insured  bank  from  doing  a  surety 
business;  insuring  the  fidelity  of  others; 
engaging  in  the  insuring,  guaranteeing 
or  certifying  of  titles  to  real  estate;  and 
guaranteeing  the  obUgations  of  others. 
This  action  is  being  t^en  as,  in  the 
FDIC’s  opinion,  new  section  24  of  the 
Federal  Deposit  Insurance  Act  (FDI  Act) 
effectively  covers  this  area.  That  section 
of  the  FDI  Act  limits  the  “as  principal” 
activities  of  insured  state  banks  to  the 
activities  permissible  for  national  banks 
unless  a  state  bank  obtains  the  FDIC’s  - 
consent. 

EFFECTIVE  DATE:  The  final  regulation  is 
effective  December  8, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Curtis  L.  Vaughn,  Examination 
Specialist,  (202)  898-6759,  Shirley  K. 
Basse,  Review  ^aminer,  (202)  898- 
6815,  or  Cheryl  A.  Steffen,  Review 
Examiner,  (202)  898-6768,  Division  of 
Supervision,  FDIC,  550  17th  Street, 

NW.,  Washington,  DC,  20429;  Pamela 
E.F.  LeOen,  Senior  Coimsel,  (202)  898- 
3730,  or  Grovetta  N.  C^ardineer,  Senior 
Attorney,  (202)  898-3905,  Legd 
Division,  FDIC,  550  17th  Street,  NW., 
Washington,  DC,  20429;  or  David  K. 
Home,  Financial  Economist,  (202)  898- 
3981,  Division  of  Research  and 
Statistics,  FDIC,  550 17th  Street,  NW., 
Washington,  DC,  20429. 

SUPPLEMENTARY  INFORMATION:  Part  332  of 
the  FDIC’s  regulations  (12  CFR  part 


332),  “Powers  Inconsistent  with 
Purposes  of  Federal  Deposit  Insurance 
Law”,  prohibits  any  state  nonmember 
insured  bank  (except  a  District  bank) 
from  exercising  or  assuming  the  power 
to: 

(1)  Do^'-stirety  business; 

(2)  Insure  the  fidelity  of  others; 

(3)  Engage  in  the  insuring, 
guaranteeing  or  certifying  of  titles  to  real 
estate;  or 

(4)  Guarantee  or  become  surety  upon 
the  obligations  of  others  except  as 
provided  in  §  347.3(c)(1)  of  the  FDIC’s 
regulations  (12  CFR  347.3(c)(1)). 

Section  347.3(c)(1)  provides  that  a 
bank’s  foreign  branches  may  guarantee 
customer’s  debts  or  otherwise  agree  for 
their  benefit  to  make  payments  on  the 
occurrence  of  readily  ascertainable 
events  if  the  guarantee  or  agreement 
specifies  the  branch’s  maximum 
monetary  liability.  The  guarantee  or 
agreement  shall  be  combined  with  all 
standby  letters  of  credit  and  loans  for 

ftiuposes  of  applying  any  limitation  on 
oans  that  the  ba^  may  make. 

The  general  prohibition  fovmd  in  part 
332  does  not  apply  to  acceptances, 
endorsements,  or  letters  of  credit  made 
or  issued  in  the  usual  course  of  the 
banking  business.  Nor  does  the 
prohibition  apply  in  the  case  of  check 
guaranty  card  programs,  customer- 
sponsored  creffit  card  programs,  and 
similar  arrangements  in  which  a  bank 
imdertakes  to  guarantee  the  obligations 
of  individuals  who  are  its  retail  banking 
deposit  customers  provided  that  the 
bank  establishes  the  creditworthiness  of 
the  individual  before  imdertaking  to 
guaraifCbe  his/her  obligations. 
Additionally,  any  such  arrangement  to 
which  any  of  the  bank’s  principal 
shareholders,  directors,  or  executive 
officers  are  a  party  must  be  in 
compliance  with  applicable  provisions 
of  Federal  Reserve  Board  Regulation  O 
(12  CTR  part  215)  which  pertains  to 
loans  to  insiders. 

Over  the  years  the  FDIC  has 
recognized  two  interpretive  exceptions 
to  the  general  prohibition  on  a  bank 
acting  as  a  surety  or  guaranteeing  the 
obligations  of  others: 

(1)  If  the  bank  has  a  segregated 
deposit  sufficient  in  amount  to  cover  the 
ba^’s  potential  liability;  or 
(2)  If  the  bank  has  a  substantial 
interest  in  the  performance  of  the 
transaction. 

Part  332  was  adopted  by  the  FDIC  in 
1946  and  has  remained  essentially 
unchanged  since  then  except  for  the 
addition  of  the  language  allowing  for 
check  guaranty  programs  and  oistomer- 
sponsored  credit  c^  programs. 

Because  of  recent  legislative  changes. 
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the  FDIC  proposed  to  eliminate  part  332 
(58  FR  6448,  January  29, 1993). 

On  December  19, 1991,  President 
George  Bush  signed  into  law  the  Federal 
Deposit  Insurance  Corporation 
Improvement  Act  of  1991  (FDICIA,  Pub. 

L.  102-242, 105  Stat.  2236).  Section  303 
of  FDICIA  added  section  24  to  the 
Federal  Deposit  Insurance  Act, 

“Activities  of  Insured  State  Banks”  (FDI 
Act,  12  U.S.C.  1831a).  With  certain^ 
exceptions,  section  24  of  the  FDI  Act 
limits  the  activities  and  equity 
investments  of  state  chartered  insured 
banks  to  the  activities  and  equity 
investments  that  are  permissible  for 
national  banks.  The  portions  of  section 
24  dealing  with  equity  investments  were 
effective  upon  enactment,  December  19, 
1991.  The  remaining  portions  of  section 
24  dealing  with  activities  of  insured 
state  banks  and  their  majority-owned 
subsidiaries  became  effective  December 
19, 1992. 

Section  24(a)  (12  U.S.C.  1831a(a)) 
provides  that  after  December  19, 1992, 
no  insured  state  bank  may  engage  as 
principal  in  any  type  of  activity  that  is 
not  permissible  for  a  national  bank 
unless  the  bank  meets,  and  continues  to 
meet,  the  applicable  capital  standards 
prescribed  by  the  appropriate  federal 
banking  agency  end  the  FDIC 
determines  that  the  activity  would  not 
pose  a  significant  risk  to  the  deposit 
insurance  fund  of  which  the  bank  is  a 
member. 

The  FDIC  is  precluded  by  section  24 
from  allowing  any  insured  state  bank  to 
underwrite  insurance  if  a  national  bank 
could  not  do  so.  This  general 
prohibition  does  not  apply,  however,  in 
the  case  of:  (1)  Any  insured  state  bank, 
and  any  subsidiary  of  an  insured  state 
bank,  that  provided  insurance  on  or 
before  September  30, 1991  which  was 
reinsured  in  whole  or  in  part  by  the 
Federal  Crop  Insurance  Corporation  (see 
section  24(b)(2))  or  (2)  any  well- 
capitalized  bank  that  was  lawfully 
providing  insurance  as  principal  on 
November  21, 1991  (see  section 
24(d)(2)(B)).  "nie  insurance 
underwriting  activities  of  a  bank 
covered  by  paragraph  (d)(2)(B)  of 
section  24  (12  U.S.C.  1831a(d)(2)(B))  are 
limited  under  the  exception,  however, 
to  providing  insurance  of  the  same  type 
to  residents  of  the  state  in  which  the 
bank  was  imderwriting  insurance  on  the 
relevant  date,  individuals  employed  in 
that  state,  and  any  person  to  whom  the 
bank  has  provided  insurance  without 
interruption  since  such  person  resided 
in  or  was  employed  in  that  state. 

The  FDIC  adopted  final  regulations 
(12  CFR  part  362)  implementing  the 
equity  investment  restrictions  of  section 
24  on  October  27, 1992  (57  FR  53213, 


November  9, 1992)  and  is  today 
elsewhere  in  the  Federal  Register 
adopting  a  final  amendment  to  part  362 
which  implements  the  activity 
restrictions  of  section  24. 

In  proposing  to  eliminate  part  332 
from  the  FDIC’s  regulations  the  Board  of 
Directors  noted  that  due  to  the  statutory 
prohibitions  contained  in  section  24 
pertaining  to  insurance  underwriting 
there  may  no  longer.be  a  need  to  retain 
part  332  as  part  of  the  FDIC’s 
regulations.  This  may  be  especially  true 
since  the  FDIC  has  b^n  given  a  specific 
statutory  charge  to  review  and  approve 
any  as  principal  activity  that  an  insured 
state  bank  may  wish  to  conduct  if  that 
activity  is  not  permissible  for  a  national 
bank.  The  preamble  accompanying  the 
proposal  indicated  that  removing  part 
332  would  diminate  the  confusion  that 
may  otherwise  be  created  as  a  result  of 
any  overlap  between  part  332  and 
section  24.  The  preamble  went  on  to 
indicate  that  if  part  332  is  eliminated, 
the  question  of  whether  or  not  an 
insured  state  bank  may  conduct  any  of 
the  activities  presently  listed  in  part  332 
will  be  resolved  under  the  provisions  of 
section  24  and  part  362. >  If  an  activity 
is  one  that  is  not  permissible  for  a 
national  bank,  the  state  bank  will  not  be 
permitted  to  engage  in  the  activity 
unless  it  meets  its  capital  requirements 
and  the  FDIC  finds  that  the  activity  will 
not  pose  a  significant  risk  to  the  deposit 
insurance  fund. 

The  Board  of  Directors  was  of  the 
opinion  that  the  removal  of  part  332 
should  not  have  an  adverse  effect  on  the 
deposit  insurance  fund.  Comment  was 
requested,  however,  as  to  whether  there 
is  the  possibility  that  some  activities 
currently  prohibited  by  part  332  would 
not  be  subject  to  the  FDIC’s  review 
under  part  362  in  which  case  the 
removal  of  part  332  would  allow  some 
activities  to  go  forward  which  have  been 
prohibited  under  the  FDIC’s  regulations 
for  memy  years.  Although  the  FDIC 
asked  for  comment  on  &is  area,  it  was 
the  FDIC’s  opinion  at  the  time  the 
proposal  was  published  that  that 
possibility  is  limited.  For  example:  (1) 
National  banks  6ire  permitted  by 
regulations  of  the  Office  of  the 
Comptroller  of  the  Currency  (OCC)  to 
act  as  surety  or  guarantor  of  the 
obligations  of  others  if  the.bank  holds  a 
segregated  deposit  or  the  bank  has  a 
substantial  intere^^t  in  the  transaction, 
and  (2)  section  24  prohibits  a  state  bank 


I  Insured  state  banks  are  reminded  that  the  FDIC 
has  adopted  in  final  an  amendment  to  part  362 
elsewhOTO  in  today's  Federal  Register.  That  final 
amendment,  among  other  things,  carries  over  the 
exceptions  from  Part  332  pertaining  to  guarantees 
by  foreign  branches  of  U.S.  banks  and  customer- 
sponsored  credit  card  programs. 


from  insuring  the  fidelity  of  others  (it  is 
after  all  insurance  underwriting)  except 
to  the  extent  that  a  national  bank  may 
be  able  to  itself  underwrite  the  fidelity 
of  others.  Lastly,  the  Board  of  Directors 
observed  that  to  the  extent  that  any  gap 
would  be  created  by  removing  Part  332, 
it  is  worthy  of  note  that  Congress  did 
not  itself  opt  to  restrict  state  banks  from 
engaging  in  activities  that  are 
permissible  for  national  banks.2 
The  FDIC  received  four  comments  on 
the  proposed  removal  of  part  332.  Two 
of  the  comments  recommended  that  the 
FDIC  adopt  the  proposal  and  voiced  the 
opinion  that  the  removal  of  part  332 
from  the  FDIC’^regulations  would  not 
create  a  regulateii^  gap  which  would 
endanger  the  deposit  insurance  funds. 
The  remaining  two  comments  objected 
to  the  removal  of  part  332.  One  of  the 
latter  specifically  raised  concerns  about 
a  bank  underwriting  title  insurance. 

This  comment  indicated  that  removing 
part  332  would  allow  state  banks  to 
underwrite  title  insurance  (if  it  is 
determined  that  a  national  bank  may  do 
so)  and  that  that  result  is  contrary  to  the 
poUcy  followed  by  the  FDIC  for  many 
years.  This  comment  observed  that  the 
FDIC  had  not  offered  any  justification 
for  such  a  change  in  policy  and 
indicated  that  certain  risks  would  be 
posed  to  the  deposit  insurance  funds  if 
state  banks  are  allowed  to  directly,  or 
indirectly  through  a  subsidiary, 
underwrite  title  insurance. 

After  carefully  weighing  the 
comments,  the  FDIC  has  decided  to 
proceed  with  the  removal  of  part  332 
from  the  FDIC’s  regulations.  In  the 
Board’s  opinion,  the  adoption  of  section 
24  of  the  FDI  Act  by  the  congress 
embodies  a  strong  legislative  intent  that 
state  banks  should  be  able  to  engage  in 
“as  principal”  activities  that  are 
permissible  for  a  national  bank, 
including  underwriting  title  insurance  if 
that  activity  is  in  fact  authorized  for 
national  banks.  'Thus,  the  FDIC  thinks 
that  it  is  appropriate,  given  the 
enactment  of  section  24  of  the  FDI  Act, 
to  at  least  as  a  threshold  matter  establish 
consistency  between  the  manner  in 
which  state  and  national  banks  are 
treated  in  so  far  as  their  activities  are 
concerned.  The  FDIC  does  not  feel  that 
adopting  this  posture  will  expose  the 
deposit  insurance  funds  to  imdue  risk. 
The  agency  retains  the  authority  to 
prohibit  or  restrict  any  activity  on  a 


3  The  FDIC’s  authority  to  itself  do  so  was  not 
affected  by  section  24  of  the  FDI  Act.  however,  as 
evidenced  by  paragraph  (i)  of  section  24  which 
indicates  that  nothing  in  section  24  is  to  be 
construed  as  limiting  the  authority  of  the  FDIC.  or 
any  other  appropriate  federal  or  state  regulatory 
authority,  to  est^lish  conditions  or  restricuon  that 
are  more  stringent  than  section  24. 
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case-Sy-case  basis  as  appropriate  if  the 
'drcumstajAces  warrant.  If  it  is  ultimately 
decided  that  national  banks  may 
underwrite  title  insurance,  the  FDIC 
will  carefully  monitor  state  bank 
involvement  in  title  insurance 
underwriting  to  determine  whether 
those  activities  are  presenting  any  risk 
to  the  funds.  If  that  is  the  case,  the 
agency  will  take  appropriate  action  to 
address  those  concerns. 

Waiver  of  Delayed  Efiective  Date 

The  amendment  is  effective 
immediately  upon  pubHcation  in  the 
Federal  Register,  lire  requirement 
under  the  Administrative  Procedure  Act 
(5  U.S.C.  553)  to  publish  a  substantive 
rule  not  less  than  30  days  prior  to  its 
effective  date  is  being  waived  pursuant 
to  the  authcHity  of  section  553(d)(1) 
which  allows  such  waiver  in  the  case  of 
an  action  whidi  relieves  a  restriction. 

Regulatory  Flexibility  Analysis 

The  Board  of  Directors  has  concluded 
that  the  final  amendment  will  not 
impose  a  significant  economic  hardship 
on  small  institutions.  The  amendment 
does  not  establi^  any  recordkeeping  or 
reporting  requirements  that  necessitate 
the  expertise  of  specialized  accountants, 
lawyers,  or  managers.  The  amendment 
in  fact  makes  it  easier  for  banks  to 
comply  with  the  FDIC’s  regulations.  The 
Boaid  of  Directors  therefore  hereby 
certifies  pursuant  to  section  605  of  the 
Regulatory  Flexibility  Act  (5  U.S.C  605) 
that  the  final  amendment  will  not  have 
a  significant  economic  impact  on  a 
substantial  nitmber  of  smdl  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act  (5  U.S.C  601  et.  seq.). 

List  of  Sub}ects  in  12  CFR  Part  332 

Banks,  banking. 

In  consideratimi  of  the  foregoing,  the 
FDIC,  undw  the  authority  of  12  U.S.C. 
1819,  hereby  amends  chapter  in.  title  12 
of  the  Code  of  Federal  Regulations  as 
follows: 

PART  332— [REMOVED  AND  REVISED] 

1.  Part  332  is  removed  and  reserved. 

By  Order  of  the  Board  of  Directors. 

Dated  at  Washington,  DC  this  30th  day  of 
November,  1993. 

Federal  Deposit  Insurance  Corporation. 
Robert  E.  Feldman. 

Deputy  Executive  Secretary. 

(FR  Doc.  93-2977S  Filed  12-7-93;  8:45  am] 
B4UJN6  CODE  sns-oi-e 


12  CFR  Part  333 
RIN  3064-AA55 

Extension  of  Corporata  Powers 

AGENCY:  Federal  Deposit  Insurance 
Corporation  (FDIC). 

ACTION:  Final  rule. 

SUMMARY:  The  FDIC  is  amending  its 
regulations  on  extension  of  corporate 
powers  to  remove  a  provision  that 
makes  certain  prc^ibitions  which  are 
applicable  to  state  chartered  savings 
associations  applicable  to  state  banks 
that  are  members  of  the  Savings 
Association  Insurance  Fund  (SAIF). 
SAIF  member  state  banks  would 
thereafter  be  subject  to  the  restrictions 
of  FDIC  regulations  on  activities  and 
investments  of  insured  state  banks  in 
lieu  of  the  restrictions  presently  found 
in  existing  regulations  on  extension  of 
corporate  powers.  The  FDIC  in  a  related 
rulemaking  published  elsewhere  in 
today's  Federal  Register  is  amending  its 
regulations  which  place  restrictions  on 
the  activities  and  equity  investments  of 
insured  state  banks  and  their  majority- 
owned  subsidiaries.  The  effect  of  this 
amendment  to  the  extension  of 
corporate  powers  regulations  is  to  treat 
SAIF  member  state  banks  and  Bank 
Insurance  Fund  (BIF)  member  state 
banks  the  same  rather  than  subject  the 
former  to  any  additionaL  or  contrary, 
restrictions  based  on  insurance  fund 
membership. 

EFFECTIVE  DATE:  The  final  regulation  is 
effective  December  8, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Curtis  L.  Vaughn,  Examination 
Specialist.  (202)  898-6759,  Shirley  K. 
Basse,  Review  Examiner,  (202)  898- 
6815,  or  Cheryl  A.  Steffen,  Review 
Examiner,  (202)  898-6768,  Division  of 
Supervision,  FDIC,  550  17th  Street, 
NW.,  Washington,  DC  20429;  Pamela 
E.F.  LeCren,  ^nior  Counsel,  (202)  898- 
3730,  or  Grovetta  N.  Gardineer,  Senior 
Attorney,  (202)  898-3905,  Legal 
Division,  TOIC,  550  17th  Street,  NW., 
Washington.  DC  20429;  or  David  K. 
Home,  Financial  Ecmiomist,  (202)  898- 
3981,  Division  of  Research  and 
Statistics,  FDIC.  550  17th  Street.  NW., 
Washington,  DC  20429. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  April  30, 1991  the  FDIC  amended 
its  regulations  by  adding  a  new  §  333.3 
to  part  333,  “Extension  of  Corporate 
Powers"  (12  CFR  333.3)  (56  FR  20528, 
May  6. 1991).  That  section: 

(1)  Caused  state  banks  that  are 
members  of  the  Savings  Association 
Insurance  Fimd  (SAIF  member  state 


banks)  to  be  subject  to  the  conditions 
and  restrictions  regarding  activities  and 
equity  investments  to  which  state 
savings  associations  are  subject 
pursuant  to  §  303.13  of  the  ^IC’s 
regulations  (12  CFR  303..13); 

(2)  StAj4cted  SAIF  member  state 
banks  to  the  loan  to  one  borrower  limits 
foimd  in  section  5(u)  of  the  Home 
Owners’  Loan  Act  (HOLA,  12  U.S.C. 
5(u)): 

(3)  Required  SAIF  member  state  banks 
to  deduct  horn  their  capital  any 
investments  in  a  subsidiary  if  a  savings 
association  would  be  required  to  do  so 
under  section  5(t)(5)  of  HOLA  (12  U.S.C. 
1464(t)(5)); 

(4)  Subjected  SAIF  member  state 
banks  to  ^e  additional  restrictions  on 
transactions  with  affiliates  found  in 
section  11  of  HOLA  (12  U.S.C.  1468); 

(5)  Required  SAIF  member  state  banks 
to  provide  the  FDIC  notice  before 
acquiring  or  establishing  a  subsidiary  or 
engaging  in  a  new  activity  through  an 
existing  subsidiary  (see  §  303.13(f)  of  the 
FDIC’s  regulations  (12  CFR  303.13(f)): 
and 

(6)  Required  any  savings  association 
that  converted  to  a  SAIF  member  state 
bank  to  file  a  capital  plan  if  upon 
conversion  the  ^nk  did  not  meet  the 
minimum  capital  requirements  set  out 
in  part  325  of  the  FDIC’s  regulations  (12 
CFR  part  325). 

Section  303.13  was  adopted  by  the 
FDIC  on  December  12, 1989  (54  FR 
53540,  December  29, 1989)  in  order  to 
implement  section  28  of  of  the  FDI  Act 
(12  U.S.C.  1831e)  which  placed  certain 
prohibitions  on  the  activities  and  equity 
investments  of  state  savings 
associations.  Section  28  was  added  to 
the  FDI  Act  as  part  of  the  Financial 
Institutions  Reform,  Recovery,  and 
Enforcement  Act  of  1989  (FIRREA,  Pub. 
L.  101-73, 103  Stat.  183  (1989)).  Section 
28  of  the  FDI  Act  and  §  303.13  of  the 
FDIC’s  r^ulations  (12  CFR  303.13) 
prohibit  state  chartered  savings 
associations  fiom  acquiring  or  retaining 
any  equity  investment  of  a  type  or  in  an 
amount  that  is  not  permissible  for  a 
federal  savings  etssociation.  State 
savings  associations  are  also  prohibited 
from  engaging  as  principal  in  any 
activity  that  is  not  permissible  for  a 
federal  savings  association  unless  the 
association  meets  its  fully  phased-in 
capital  requirements  and  the  FDIC 
determines  that  the  activity  will  not 
pose  a  significant  risk  to  the  deposit 
insurance  fund. 

If  a  state  savings  association  meets  its 
fully  phased-in  capital  requirements 
and  the  FDIC  determines  that  there  is 
not  a  significant  ri^  to  the  deposit 
insurance  fund,  a  state  savings 
association  may  acquire  or  retain  an 
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equity  investment  in  a  service 
corporation  that  would  not  be 
permissible  for  a  federal  savings 
association.  Equity  investments 
acquired  prior  to  August  8, 1989  that  are 
prohibited  investments  must  be 
divested  as  quickly  as  prudently 
possible  but  in  no  event  later  than  July 
1, 1994.  The  FDIC  may  set  conditions 
and  restrictions  governing  the  retention 
of  the  prohibited  equity  investments 
during  the  divestitvire'period. 

The  restrictions  described  above 
which  are  found  in  the  various 
provisions  of  HOLA  were  added  to 
federal  statute  by  FIRREA  as  was  the 
requirement  that  savings  associations 
give  the  FDIC  prior  notice  before 
acquiring  or  establishing  a  subsidiary  or 
conducting  new  activities  through  a 
subsidiary  (see  section  18(m)  of  the  FDI 
Act,  12  U.S.C,  1828(m)). 

It  was  the  determination  of  the  FDIC’s 
Board  of  Directors  when  §  333.3  was 
adopted  that  savings  associations  which 
convert  to  state  chartered  banks  and 
retain  their  membership  in  SAIF  should 
continue  to  be  subject  to  the  safeguards 
enacted  by  FIRREA.  The  action  was 
foimd  necessary  by  the  Board  of 
Directors  to  protect  SAIF  from  harm  in 
view  of  state  laws  which  might  be  lax. 

At  the  same  time,  however,  the  Board  of 
Directors  indicated  that  it  was  not  its 
intent  to  permanently  establish  two 
classes  of  state  banks  that  would  be 
treated  differently  based  upon  their 
membership  in  a  particular  deposit 
insurance  fund,  llie  FDIC  subsequently 
tmdertook  a  review  of  the  issue  of 
expanded  bank  powers  with  the  hopes 
of  proposing  a  regulation  applicable  to 
all  state  banks.  Before  the  ^IC  could 
publish  a  proposal,  however.  Congress 
enacted  the  Federal  Deposit  Insurance 
Corporation  Improvement  Act  of  1991 
(FDICIA,  Public  Law  102-242, 105  Stat. 
2236).  Section  303  of  FDICIA  added 
section  24  to  the  Federal  Deposit 
Insurance  Act  (FDI  Act,  12  U.S.C.  1831a, 
“Activities  of  Insured  State  Banks”). 
With  certain  exceptions,  section  24  of 
the  FDI  Act  limits  the  activities  and 
equity  investments  of  state  chartered 
insured  banks  to  the  activities  and 
equity  investments  that  are  permissible 
for  national  banks. 

The  FDIC  recently  adopted  a  new  part 
362  of  its  regulations  implementing  the 
equity  investment  restrictions  of  section 
24  (57  FR  53213,  November  9, 1992)  and 
is  today,  elsewhere  in  the  Federal 
Register,  publishing  a  final  amendment 
to  part  362  that  would  add  a  number  of 
provisions  to  part  362  addressing  the 
activities  of  insiired  state  banks  and 
their  majority-owned  subsidiaries.  In 
hght  of  the  enactment  of  section  24  of 
the  FDI  Act,  the  FDIC  amended  §  333.3 


to  allow  state  banks  to  be  governed  by 
the  equity  investment  provisions  of  that 
section  and  any  regulations  adopted  by 
the  FDIC  pursuant  thereto  (57  FR  53211, 
November  9, 1992).  That  amendment 
did  not  address  the  issue  of  bank 
activities  nor  the  other  restrictions 
imposed  by  §  333.3  which  are  based 
primarily  on  sections  of  HOLA. 

On  January  29, 1993  (58  FR  6450)  the 
FDIC  propo^  to  amend  part  333  by 
removing  §  333.3  in  its  entirety.  The 
following  explanation  was  given  for  the 
proposal  at  the  time  it  was  published  for 
comment.  It  was  at  that  time  (and  still 
is)  the  FDIC’s  considered  opinion  that  it 
was  the  intent  of  Congress  to  treat  all 
banks  alike  regardless  of  which 
insurance  fund  they  are  a  member.  By 
removing  §  333.3,  the  FDIC  would  be 
implementing  that  intent.  As  to  the 
other  restrictions  that  would  be 
eliminated  if  §  333.3  is  removed  (i.e., 
those  rooted  in  the  provisions  of  HOLA 
and  section  18(m)  of  the  FDI  Act) 
Congress  could  have  imposed  on  all 
state  banks  a  loan  to  one  borrower  limit, 
additional  affiliate  transactions 
restrictions,  prior  notice  of  the 
acquisition  or  establishment  of  any 
subsidiary,  and  capital  deductions  on 
investments  in  certain  subsidiaries  but 
did  not  do  so  when  it  enacted  FDICIA. 
That  Congress  did  not  require  that  such 
restrictions  be  imposed  does  not 
preclude  the  FDIC  from  imposing  those, 
or  similar,  restrictions,  provided  that 
there  is  a  safety  or  sovmdness  basis  to  do 
so.  (In  feet,  when  the  FDIC  proposed  to 
amend  part  362  of  the  FDIC’s 
regulations,  the  proposal  required  banks 
to  deduct  their  investments  in 
subsidiaries  in  certain  instances.)  The 
preamble  accompanying  the  proposal  to 
delete  §  333.3  in  its  entirety  went  on  to 
indicate  that  the  Board  of  Directors  is 
presently  of  the  opinion  given  the 
enactment  of  section  24  and  the  various 
regulatory  reforms  such  as  the  prompt 
corrective  action  provisions  of  the  FDI 
Act  (12  U.S.C.  38)  which  were  part  of 
FDICIA,  that  removing  the  additional 
restrictions  on  SAIF  member  state  banks 
should  not  pose  a  threat  to  the  SAIF 
fund.  In  fact,  SAIF  member  state  banks 
can  be  expected  to  benefit  from  the 
amendment  as  it  will  alleviate  an 
existing  competitive  disparity  and 
remove  certain  additional  compliance 
burdens. 

The  FDIC  received  foiir  comments  in 
response  to  the  prpposal  all  of  which 
urged  the  FDIC  to  remove  §  333.3  from 
the  FDIC’s  regulations  in  its  entirety.  As 
all  of  the  comments  were  favorable,  the 
FDIC  is  adopting  the  proposal  in  final 
without  any  change.  The  final 
amendment  is  effective  immediately 
upon  publication  in  the  Federal 


Register.  The  reqviirement  under  the 
Administmtive  Procedure  Act  (5  U.S.C. 
553)  to  publish  a  substantive  rule  not 
less  than  30  days  prior  to  its  effective 
date  is  being  waived  pursuant  to  the 
authority  of  section  553(d)(1)  which 
allows  such  waiver  in  the  case  of  a 
substantive  rule  which  relieves  a 
restriction. 

Regulatory  Flexibility  Analysis 

The  Board  of  Directors  has 
determined  that  the  final  amendment 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  amendment  will  not 
necessitate  the  development  of 
sophisticated  r^ordkeeping  and 
reporting  systems  by  small  institutions 
nor  the  expertise  of  specialized  staff 
accountants,  lawyers  or  managers  that 
small  institutions  are  less  likely  to  have 
absent  hiring  additional  employees  or 
obtaining  these  services  from  outside 
vendors.  On  the  contrary,  the  final 
amendment  will  relieve  what  may  be 
perceived  as  a  burden  on  SAIF  member 
state  banks  (both  large  and  small)  in  that 
they  are  cxirrently  subject  to  a  different 
set  of  rules  regarding  ffieir  activities 
than  that  to  which  BIF  member  state 
banks  are  subject.  As  a  result  of  that  fact 
SAIF  member  state  banks  are  currently 
subject  to  a  number  of  additional 
restrictions  and  compliance  burdens  to 
which  BIF  member  state  banks  are  not 
subject.  SAIF  member  state  banks  are 
presently  required  to  comply  with  the 
most  restrictive  rule  and  therefore  must 
determine  which  rule  is  in  fact  the  more 
restrictive.  This  amendment  relieves 
that  burden  and  places  SAIF  member 
state  banlcs  on  a  par  with  BIF  member 
state  banks. 

As  the  final  amendment  will  not  have 
a  disparate  economic  impact  on  small 
institutions,  the  FDIC  was  not  required 
to  conduct  a  Regulatory  Flexibility  Act 
analysis.  (See  section  605  of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605)). 

List  of  Subjects  in  12  CFR  Part  333 

Banks,  banking.  Corporate  powers. 
Trusts  and  trustees. 

In  consideration  of  the  foregoing,  the 
FDIC  hereby  amends  chapter  HI,  title  12 
of  the  Code  of  Federal  Regulations  by 
amending  part  333  as  follows: 

PART  338— EXTENSION  OF 
CORPORATE  POWERS 

1.  The  authority  citation  for  part  333 
is  revised  to  read  as  follows: 

Authority:  12  U.S.C  1816, 1818, 1819. 

§333.3  [Removed] 

2.  Section  333.3  is  removed. 
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By  Order  of  the  Board  of  Directors. 

Dated  at  Washington,  DC  this  30th  day  of 
November,  1999. 

Federal  Deposit  Insurance  Corp<xation. 
Robert  E.  Feldman, 

Deputy  Executive  Secretary. 

[FR  Doc.  93-29773  Filed  12-7-93;  8:45  am) 

BiLUNQ  CODE  tm-ot-e 


12  CFR  Part  362 
RIN3064-AA29 

Activities  arid  Investments  of  Insured 
State  Banks 

AGENCY:  Federal  Deposit  Insurance 
Corporation  (FIKC). 

ACTION:  Final  rule. 


SUMMARY:  The  PNC  is  amending  its 
regulations  governing  the  activities  and 
investments  of  insur^  state  banks.  The 
final  rule  implements  new  section  24  of 
the  Federal  Deposit  Insurance  Act  (FDI 
Act).  Under  the  final  rule,  an  insiir^ 
state  bank  must  obtain  the  FDIC’s  prior 
consent  before  directly,  or  indirectly 
through  a  majority-owned  subsidiary, 
engaging  "as  principal"  in  any  activity 
that  is  not  permissible  for  a  national 
bank  unless  one  of  the  exceptions 
contained  in  die  regulation  applies.  In 
addition  to  the  exceptions  to  the  general 
prohibition,  the  final  rule  sets  out 
application  procedures  for  requesting 
FTHCs  consent;  provides  a  phaseout 
period  for  activities  which  are  not 
approved  by  the  FIMC;  sets  out 
conditions  that  may  be  imposed  in  the 
FDKTs  discretion  when  approving 
applications;  and  delegates  the  authority 
to  act  on  applications  to  the  Executive 
Director,  Supervision  and  Resolutions, 
the  Director  of  the  Division  of 
Supervision,  and  the  Director’s 
designee. 

EFFECTIVE  DATE:  The  final  regulation  is 
effective  December  8, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Curtis  L.  Vaughn,  Examination 
Specialist,  (202)  896-6759,  Shirley  K. 
Basse,  Review  Examiner,  (202)  898- 
6815,  or  Cheryl  A.  St^en,  Re^ew 
Examiner,  (202)  898-6768,  Division  of 
Supervision,  FDKI,  550  17th  Street, 
NW.,  Washington,  DC  20429;  Pamela 
E.F.  LeCren,  Senior  Counsel,  (202)  898- 
3730,  Ckovetta  N.  Gardineer,  Senior 
Attorney,  (202)  898-3905, 

Division,  FDIC,  550  17th  Str^,  NW., 
Washington,  DC  20429;  or  David  K. 
Home,  Financial  Economist,  (202)  898- 
3981,  Division  of  Research  and 
Statistics,  FDIC,  550  17th  Street,  NW., 
Washington,  DC  20429. 


SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

The  collection  of  information 
contained  in  the  final  rule  has  been 
reviewed  and  approved  by  the  Office  of 
Management  and  Budget  pursuant  the 
Paperwork  Reduction  Act  (44  U.S.C. 

3501  et  seq.).  Comments  on  the 
collection  of  information  should  be 
directed  to:  Office  of  Paperworic 
Reduction  Project  3064-0111, 
Washington,  DC  20503  with  copies  of 
such  comments  to  be  sent  to  Steven  F. 
Hanft,  Office  of  the  Executive  Secretary, 
room  F-453,  Federal  Deposit  Insurance 
Corporation,  550 17th  Street  NW., 
Washington  DC  20429. 

The  collection  of  information  in  this 
regulation  is  found  in  §§  362.4(d)(4Ku) 
and  (iii)  and  362.4(d)(5)(ii)  and  t^es  the 
form  of  an  application  for  consent  to 
directly,  or  indirectly  through  a 
subsidiary,  engage  as  principal  in  any 
activity  that  is  not  permissible  for  a 
national  bank  or  a  subsidiary  of  a 
national  bank;  an  application  for 
consent  to  continue  an  ongoing  activity 
that  is  otherwise  impermissible;  and  a 
notice  of  intent  to  either  discontinue  an 
ongoing  activity  that  is  being  conducted 
through  a  subsidiary  for  which  consent 
to  continue  the  activity  has  been  denied 
or.  in  the  altomative,  a  plan  covering  the 
divestiture  of  the  bank’s  equity 
investment  in  that  sifosidiary.  The 
information  will  be  used  to  fulfill  the 
FDICTs  responsibility  under  section  24 
of  the  FDI  Act  to  ensiire  that  no  insured 
state  bank  directly  or  indirectly  engages 
as  principal  in  any  activity  that  is  not 
permissible  for  a  national  bank  imless 
that  activity  will  not  present  a 
significant  risk  to  the  deposit  insurance 
funds. 

'The  estimated  annual  reporting 
burden  for  the  collection  of  information 
reqiiirement  in  the  regulation  is 
summarized  as  follows: 

Application  To  Directly  Engage  as 
Principal  in  Activity  Not  Permissible  for 
a  National  Bank 

Number  of  Raqxmdents:  390 
Number  of  Responses  Per  Respondent:  1 
Total  Annual  Responses:  390 
Hours  Per  Response:  12 
Total  Annual  Burden  Hours:  4,680 

Application  To  Indirectly  Engage  as 
Principal  in  Activity  Not  Permissible  for 
a  National  Bank 

Number  of  Respondnxts:  550 

Number  of  Responses  Per  Resptmdent:  1 

Total  Annual  Responses:  550 

Hours  Per  Respcmse:  10 

Total  Annual  Burden  Hours:  5,500 


Application  To  Directly  Continue 
Activity 

Number  of  Respondents:  5 

Niunber  of  Responses  Per  Respondent:  1 

Total  Annual  Responses:  5 

Hours  Pen^esponse:  12 

Total  Anni^  Burden  Hours:  60 

Application  To  Indirectly  Continue 
Activity 

Number  of  Respondents:  165 

Number  of  Responses  Per  Respondent:  1 

Total  Annual  Responses:  165 

Hours  Per  Response:  6 

Total  Annual  Burden  Hours:  990 

Divestiture  Plan  or  Notice  to 
Discontinue  Indirect  Activity  for  Which 
Continuation  has  Been  Denied 

Number  of  Respondents:  230 

Number  of  Responses  Per  Respondent:  1 

Total  Aimual  (^ponses:  230 

Hours  Per  Response:  6 

Total  Annual  Burden  Hours:  1380 

Background 

On  December  19, 1991,  the  Federal 
Deposit  Insurance  Corporation 
Improvement  Act  of  1991  (FDICIA,  Pub. 
L.  No.  102-242, 105  Stat  2236)  was 
signed  into  law.  Section  303  of  FDICIA 
added  section  24  to  the  Federal  Deposit 
Insurance  Corporation  Act,  "Activities 
of  Insured  State  Banks’’  (FDI  Act,  12 
U.S.C.  1831a).  With  certain  exceptions, 
section  24  of  the  FDI  Act  limits  tiie 
activities  and  equity  investments  of 
state  chartered  insured  banks  to 
activities  and  equity  investments  that 
are  permissible  for  national  banks.  On 
July  9, 1992,  the  FDIC’s  Board  of 
Directors  sought  comment  for  thirty 
days  on  a  proposed  rule  implementing 
the  equity  investment  restrictions  of 
section  24  (proposed  part  362,  57  FR 
30435).  Part  362  was  adopted  in  final 
form  on  October  27, 1992  (57  FR  53213, 
November  9, 1992). 

On  January  29, 1993,  the  Board  of 
Directors  proposed  an  amen^ent  to 
part  362  adding  new  provisions  which 
would  address  "activities"  of  insured 
state  banks  and  their  majority-owned 
subsidiaries.  The  propo^  was 
published  for  a  sixty-day  comment 
period  which  closed  on  March  30, 1993. 
Seventy-five  comments  were  received. 
After  carefully  considering  the 
comments,  the  Board  of  Directors  has 
determined  to  adopt  the  proposed 
amendments  with  a  number  of  changes. 
A  summary  of  the  ccanments  as  well  as 
a  detailed  description  of  section  24  of 
the  FDI  Act  and  a  discussion  of  the  final 
amendment  to  part  362  is  ^  out  below. 

At  the  same  time  the  FDIC  proposed 
to  add  new  part  362  to  its  rogations, 
the  FDIC  proposed  to  amend  §  333.3  of 
the  FDIC’s  regulations,  "Savings 
Association  L^urance  Fund  (SAIF) 
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membw  state  banks  fonn^'ly  savings 
associatkms”,  (12  CFR  333.3)  (57  FR 
30433.  Rily  9. 1992).  That  proposal 
sought  conunent  on  amending  §  333.3  so 
as  to  relieve  SAQ^  member  stefte  banks 
from  the  restrictions  of  §  333.3  insofar  as 
that  regulation  made  SAIF  member  state 
banks  subject  to  the  equity  investment 
restrictions  applicable  to  savings 
associations  found  in  §  303.13  of  the 
FDIC’s  regulations  (12  CFR  303.13).  The 
FDIC  sought  comment  on  eliminating ' 
what  was  then  a  disparate  treatment 
among  banks  as  to  their  equity 
investments  based  upon  d^osit 
insurance  fund  membership.  The 
proposed  amendment  to  §  333.3  was 
adopted  in  final  without  any  changes. 

(57  FR  53211,  November  9, 1992). 

Other  portions  of  §  333.3  wdiich 
concerned  "activities”  of  SAIF  member 
state  banks  and  which  addresses  issues 
such  as  loan  to  one  borrower  limits, 
transactions  with  afRliates,  and 
investments  in  "junk  bonds”,  were  not 
affected  by  that  amendment  The  Board 
of  Directors  subsequently  sought 
comment  on  whether  to  eliminate 
§  333.3  in  its  entirety  indicating  that  to 
do  so  would:  (1)  Clause  SAIF  member 
state  banks  to  be  treated  in  the  same 
fashion  as  any  other  insured  state  bank 
insofar  as  equity  investments  and 
activities  are  concerned  (Le^  such  banks 
would  only  be  subject  to  part  362)  and 
(2)  relieve  SAIF  member  state  banks 
from  other  restrictions  found  in  §  333.3 
which  parallel  restrictions  to  which 
savings  associations  are  subject.  That 
proposal  was  published  for  a  sixty-day 
comment  period  whidi  closed  on  March 
30. 1993  (58  FR  6450,  January  29. 1993). 
A  full  discussion  of  that  proposal,  the 
comments  received  in  response  to  the 
proposal,  and  the  FDlCs  action 
regarding  the  proposal  can  be  foimd 
elsewhere  in  today’s  Federal  Register. 

At  die  same  time  the  Board  of 
Directors  proposed  to  amend  part  362 
and  eliminate  §  333.3  of  die  FDIC’s 
regulations,  the  Board  of  Directors 
proposed  removing  part  332  from  the 
FDIC’s  regulations  (12  CFR  Part  332, 
"Powers  friconsistent  With  Purposes  of 
Federal  Deposit  Insurance  Law”)(58  FR 
6448,  January  29. 1993).  Part  332 
prohibits  any  state  nonmendser  insured 
bank  (except  a  district  bank)  from  doing 
a  surety  bi^mess,  insuring  ^e  fidelity 
of  othei^  engaging  in  the  insuring, 
guaranteeing  or  certifying  of  titles  to  real 
estate,  or  guaranteeing  or  becoming 
surety  upon  the  obligations  of  others 
exc^  as  provided  in  S347.3(c)(l)  of 
FDIC’s  regulations  (12  OR  347.3(c)(1)). 
The  limitations  do  not  apply  to 
acceptcmces,  midoacsements,  or  letter  of 
credit  made  or  issued  in  the  usual 
course  of  the  bankii^  business  end  do 


not  apply  in  the  tase  of  check  guaranty 
card  programs  or  customer-sponsored 
credit  card  (MOg^ams  and  similar 
arrangements  provided  that  certain 
restrictions  are  met.  In  addition,  the 
FDiC  has  over  the  years  recognized  on 
an  interpretive  basis  a  munher  of  other 
exceptions  to  the  general  prohibition  on 
acting  as  guarantee  or  surety.  If  part  332 
were  to  be  removed,  the  provisions  of 
part  362  would  govern  whether  or  not 
a  state  nonmember  insured  bank  is 
permitted  to  miter  into  any  of  the 
activities  presently  covered  by  part  332. 

A  full  discussion  of  the  comments 
received  on  that  proposal  and  the 
Board’s  action  with  respect  to  those 
comments  can  be  found  elsewhere  in 
today’s  Federal  Register. 

Description  of  Section  24  ofFDI  Act 

As  indicated  above,  with  certain 
exceptions,  section  24  of  the  FDI  Act  as 
add^  by  FOICIA  limits  the  activities 
and  equity  investments  of  state 
chartered  insured  bmks  to  activities  and 
equity  investments  that  are  permissible* 
for  nati<mal  banks.  The  provisions  of 
section  24  which  are  pertinent  to 
"activities’’  of  State  bwks  and  their 
majority-owned  subsidiaries  are 
summarized  below. 

Section  24(a)  provides  that  after 
December  19. 1992,  no  insured  state 
bank  may  engi^  as  principal  in  any 
type  of  activity  that  is  not  permissible 
for  a  national  bank  unless  the  bank 
meets,  and  continues  to  meet,  the 
applicable  capital  standards  prescribed 
by  the  appropriate  federal  banking 
agency  and  the  FDIC  determines  ^t  die 
activity  would  not  pose  a  significant 
risk  to  the  deposit  insurance  fund  of 
which  the  bank  is  a  member. 

The  FDIC  is  precluded  under  the 
statute  ftom  allowing  any  insured  state 
bank  to  underwrite  insurance  if  a 
national  bank  could  not  do  so.  ’This 
general  prohibition  does  not  apply, 
however,  in  the  case  of.  (1)  Any  insured 
state  bank,  and  any  subsidiary  of  an 
insured  state  bank,  that  provided 
insurance  on  or  before  Septenftier  30, 
1991  which  was  reinsured  in  whole  or 
in  part  by  the  Federal  Crop  Insurance 
Corporation  (see  section  24ft>K2)),  (2) 
any  well-c^dtalized  bank  an^or  its 
subsidiary  which  was  lawfully 
providing  insurance  in  a  state  as 
principal  on  Novenzher  21, 1991  (see 
section  24(dK2)(B)),  mid  (3)  any 
subsidiary  of  an  insured  state  bank  that 
provides  title  insuraijca  if  the  insured 
state  bank  was  reipiired  b^re  June  1, 
1991  to  provide  tide  insurance  as  a 
conditkm  of  the  bank’s  initial  chaitming 
undm  state  law  and  control  ctf  the 
insured  state  bank  has  imt  changed 
siiKS  that  date  (see  secdasi  24(d)(2KC)). 


The  insurance  underwriting  activities  of 
a  bank  or  subsidiary  covered  by 
para^aph  (dK2)(B)  of  section  24  are 
limited  under  the  exception  to 
providing  insurance  of  the  same  type  to 
residents  of  the  state  in  which  the  bank 
was  underwriting  insurance  on  the 
relevant  date^  individuals  employed  in 
that  state,  and  any  person  to  whom  the 
bank  has  provided  insurance  without 
interruption  since  such  person  resided 
in,  or  was  employed  in,  that  state. 

Paragraph  (dKl).  "‘Subsidiaries  of 
Insured  State  Banks — ^In  General”, 
provides  that  after  December  19, 1992, 
a  subsidiary  of  an  insured  state  bank 
may  not  engage  as  principal  in  any  type 
of  activity  ^t  is  dot  permissible  for  a 
subsidiary  of  a  netic^l  bank  unless  the 
bank  meets,  and  continues  to  meet,  the 
applicable  capital  standards  prescribed 
by  the  appropriate  federal  banking 
agency  and  the  FKC  determines  that  the 
activity  will  not  pose  a  significant  risk 
to  the  fund.  As  directed  by  paragraph 
(d)(2KA),  the  FDIC  cannot  allow  any 
subsidiary  of  an  insured  state  bank  to 
engage  in  any  insurance  imderwriting 
activity  that  is  not  permissible  for  a 
national  bank  and  which  is  otherwise 
not  excepted  by  section  24.  As  indicated 
above,  paragraph  (<iK2)(B)  of  section  24 
provides  an  exception  for  the  retention 
of  an  equity  interest  in  a  subsidiary  that 
was  engag^  in  insurance  activities  "as 
principal”  on  November  21, 1991  and 
provides  an  exception  for  certain  title 
insurance  subridiaries. 

Paragraph  (e)  of  section  24  indicates 
that  nothing  in  section  24  shall  be 
construed  as  prc^biting  an  insured 
state  bank  in  Massachusetts,  New  York 
or  Connecticut  from  selling  or 
underwriting  savings  bank  life 
insurance  or  o%vning  stock  in  a  savings 
bank  life  insurance  company  provide 
that  consumer  riisdosures  are  made. 

Section  24(g)  grants  the  FDIC  the 
authority  to  malm  determinations  under 
section  24  by  regulation  or  order  and 
section  24(i)  indicates  that  nothing  in 
section  24  ^all  be  cmistrued  as  limiting 
the  authority  of  the  FIMC  to  impose 
more  stringent  restrictions  than  fiiose 
set  out  in  section  24. 

Overall  Omunent  Sammary 

The  FDIC  received  75  comments  in 
response  to  the  proposal.  A  substantial 
portion  of  the  commmits  focused  on 
issues  such  as  the  definition  of  a  “bona 
fide  subsidiary”,  the  proposed 
transactiMi  restrictions,  the  proposed 
disclosure  requirwnents,  and  die  capital 
implications  of  the  regulation.  Overall, 
the  comments  were  caiticel  of  the  bona 
fide  subsidiaiy  definiticm  on  the 
grounds  that  dm  definition  was  overly 
restrictive  and  would  only  create  added 
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costs.  Similar  objections  were  raised 
with  respect  to  the  proposed  definition 
of  the  term  ‘department’’.  The  provision 
indicating  that  approvals  for  a 
subsidiary  to  conduct  otherwise 
impermissible  activities  would  be 
conditioned  upon  the  subsidiary 
meeting  the  definition  of  a  bona  fide 
subsidiary,  and  the  provision  indicating 
that  otherwise  impermissible  activities 
which  are  approved  for  the  bank 
directly  must  be  conducted  in  a 
"department”  of  the  bank,  were  equally 
criticized.  The  main  theme  of  these 
comments  was  that  the  conditions 
should  only  be  imposed,  if  at  all,  on  a 
case-by-case  basis.  Likewise,  many 
comments  objected  to  the  proposed 
prohibition  on  an  insured  state  bank 
directly  engaging  in  commercial 
ventures.  These  comments  indicated 
that  the  FDIC  should  review  each 
activity  on  a  case-by-case  basis 
including  commercial  ventures. 

The  comments  were  mixed  regarding 
the  proposed  transaction  restrictions. 

The  comments  which  were  critical  of 
the  transaction  restrictions  indicated 
that  some  of  the  restrictions  were 
unnecessary  or  would  duplicate  existing 
federal  laws.  The  proposed  disclosure 
requirements  were  favorably  received 
for  the  most  part,  at  least  in  so  far  as  the 
concept  of  disclosure  was  concerned. 
Some  of  the  comments  expressed 
concern  that  the  disclosure 
requirements  were  too  comprehensive 
and  that  disclosiires  should  only  be 
required  in  instances  in  which  &ere  is 
a  high  probability  that  a  customer  will 
con^se  the  activity  with  deposit  taking. 
The  requirement  that  a  bank’s 
investment  in  a  subsidiary  or 
department  be  deducted  mm  the  bank’s 
capital  was  viewed  as  unnecessary  by 
some  comments  whereas  others  viewed 
it  as  entirely  appropriate.  Again,  some 
comments  felt  that  such  a  deduction 
should  only  be  done  on  a  case-by-case 
basis. 

The  proposed  exceptions  from 
required  prior  approval  in  the  case  of  a 
subsidiary  which  engages  in  activities 
that  have  been  fmmd  to  be  closely 
related  to  banking  was  well  received 
with  many  comments  suggesting  that 
the  exception  should  be  extended  to  a 
bank  directly  engaging  in  such 
activities.  A  number  of  comments  urged 
the  FDIC  to  either  exempt  brokerage 
networking  contracts  fi^m  the  definition 
of  "as  principal”  activities  or  to  provide 
an  exception  to  required  approval  for 
such  contracts  even  if  those 
arrangements  do  not  exactly  comport 
with  arrangements  that  have  been  found 
by  the  Office  of  the  Comptroller  of  the 
Currency  (OCC)  to  be  permissible  for 
national  banks.  A  number  of  banks  from 


Massachusetts  requested  that  the  final 
reflation  allow  banks  to  establish 
subsidiaries  (without  the  need  for  prior 
approval)  which  would  hold 
"grandfathered”  investments  in 
common  and  preferred  stock  listed  on  a 
national  securities  exchange  and  shares 
of  registered  investment  companies. 
Several  other  banks  requested  an 
exception  that  would  allow  banks  to 
invest  in  money  market  preferred  stock 
and/or  auction  rate  preferred  stock 
without  seeking  the  FDIC’s  prior 
approval.  Finally,  several  comments 
objected  to  the  regulation  requiring 
FDIC  consent  for  any  state  approved 
activity  because  doing  so  would  harm 
the  dual  banking  system. 

The  remainder  of  the  comments  are 
discussed  in  more  detail  below  along 
with  a  discussion  of  the  final  regulation. 

Alternate  Regulatory  Approaches 

When  the  proposal  was  issued  the 
FDIC  sought  comment  on  a  number  of 
alternative  approaches  to  developing  a 
regulation  under  section  24  of  the  FDI 
Act.  'The  pretunble  to  the  proposed 
regulation  explained  that  staff  had 
considered  several  options  on  just  how 
the  FDIC  should  go  about  determining 
whether  particular  activities  pose  a  risk 
to  the  fund.  One  option  was  to  look  at 
state  statutes,  determine  which 
activities  allowed  in  the  state  are 
covered  by  the  provisions  of  section  24. 
and  make  a  judgment  by  order  (in  effect 
“certify”)  as  to  whether  the  power 
exercised  in  that  particular  state 
provides  the  insurance  funds  with 
adequate  protection.  That  approach  was 
rejected  as  it  would  not  allow  for  an 
assessment  of  bank  management  or  the 
condition  of  the  particular  institution 
and  it  would  require  that  the  FDIC 
continually  monitor  changes  in  state 
law.  A  second  option  considered  and 
rejected  by  staff  was  to  not  propose  any 
implementing  regulation  under  the 
activity  provisions  of  section  24.  The 
third  option  considered  and  rejected  by 
staff  was  to  publish  a  list  of  activities 
considered  to  present  a  significant  risk 
to  the  funds.  'Iliis  approa^  was  rejected 
as  it  would  require  the  FDIC  to  make 
determinations  on  a  class  of  activity 
(without  considering  the  differing  ways 
of  engaging  in  the  activity)  and  would 
be  less  flexible. 

The  comments  which  addressed  the 
alternative  approaches  outlined  by  the 
FDIC  were  in  favor  of  the  FDIC  adopting 
a  regulation  rather  than  simply  allowing 
section  24  to  stand  on  its  own.  These 
comments  expressed  the  opinion  that 
having  a  regulation  would  provide  state 
banks  with  more  certainty  in  complying 
with  the  requirements  of  the  statute. 

The  comments  also  expressed  the  view 


that  the  basic  approach  relied  upon  in 
the  proposed  regulation  (a  combination 
of  "pre-approved”  activities  along  with 
an  application  procedure)  was  a  better 
approach  than  any  of  the  other 
altemafy^'?  approaches  described  in  the 
proposal. 

Description  of  Final  Regulation 

The  following  discussion  contains  a 
description  of  the  final  regulation  and 
how  it  differs  from  the  proposed  rule 
which  was  published  for  conunent. 
Individual  comments  are  discussed  in 
the  context  of  the  final  rule  as 
appropriate. 

Definitions 

1.  Activity  Permissible  for  a  National 
Bank 

Section  362.2(b)  of  the  proposal 
defined  the  phrase  "activity  permissible 
for  a  national  bank”  to  mean  any 
activity  that  is  authorized  for  a  national 
bank  under  the  National  Bank  Act  (12 
U.S.C.  21  et  seq.)  or  any  other  statute. 
The  definition  also  indicated  that  any 
activity  expressly  authorized  by  statute 
or  recognized  as  permissible  in 
regulations  issued  by  the  OCC.  official 
circulars  or  bulletins  issued  by  the  OCC, 
or  any  order  or  written  interpretation 
issued  by  the  OCC,  will  be  accepted  as 
permissible  for  state  banks.  'Tbe 
preamble  accompanying  the  proposed 
regulation  indicated  that  it  is  the  FDIC’s 
intent  to  recognize  OCC  staff 
interpretations  as  evidence  of  what  is  a 
permissible  activity  for  a  national  bank 
provided  that  the  interpretation  is 
considered  to  be  valid  by  the  OCC.  If  the 
staff  interpretation  does  not  reflect  the 
current  opinion  of  the  OCC,  it  has  been 
overruled,  or  the  opinion  has  been 
found  by  a  court  of  law  to  be  incorrect 
and  the  court’s  decision  is  applied  by 
the  OCC  in  the  case  of  all  national 
banks,  the  staff  interpretation  will  not 
be  taken  as  evidence  of  what  is 
permissible  for  a  national  bank.  (58  FR 
6455,  column  three.) 

In  the  same  vein,  the  preamble 
accompanying  the  proposed  regulation 
contained  the  following  discussion  on 
the  FDIC’s  posture  regarding  whether 
conditions  and/or  restrictions  contained 
in  OCC  regulations,  circulars,  bulletins, 
orders,  and  written  interpretations  are 
relevant  to  determining  whether  a 
particular  activity  is  “permissible  for  a 
national  bank”.  In  short,  must  a  state 
bank  obtain  the  FDIC’s  consent  before 
engaging  in  a  particular  activity  other 
than  in  conformance  with  the 
conditions  and/or  restrictions,  if  any, 
which  are  applicable  to  national  banks 
which  engage  in  the  activity. 
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Insured  state  banks  should  be  aware  that  it 
is  the  FDICs  present  posture  that  in  ordu-  for 
a  state  bank  to  conduct  an  activity  as 
principal  without  the  FTBCTs  consent,  the 
activity  must  be  conducted  in  the  seme 
manner  in  which  enartaoDal  bank  is  ^ 
authorized  to  comduct  the  activity.  In  short, 
if  a  national  bank  is  authorized  by  regulation 
to  engage  in  an  activity  but  only  subject  to 
certain  conditions  or  restrictions,  gmeraUy 
speaking,  a  state  bank  must  abide  by  those 
conditions  or  restrictions  if  the  bank  wishes  . 
to  conduct  the  activity  without 'first  obtaining 
the  PDICTs  consent,  hi  as  much  as  a  national 
bank  would  not  be  able  to  ccmduct  die 
activity  in  question  other  than  m  ocMnpliance 
with  the  conditions  or  restrictions,  if  any, 
established  by  the  CXX,  those  conditions  and 
restrictions  are  certainly  relevant  in 
detenniiiing  what  is  and  is  not  permissible 
for  a  nationd  bank.  This  potion  is 
consistent  with  that  taken  by  the  FOIC  in 
applying  section  28  of  the  FD!  Act  (see,  FDIC 
staff  opinion  leRer  90-25,  July  €,  1990). 

Under  dns  position  an  activity  should  be 
presumed  to  require  the  FDKTs  prior  consent 
based  upon  conditions  at  restrictions  found 
in  CXXl  regulaitkms,  circulars,  staff  c^nions, 
etc.1  The  inqiiiiy  does  not  necessarily  stop 
there,  however.  The  FDIC  may  rhriermine  that 
the  differences  in  the  vray  in  which  the  state 
allows  a  bank  to  conduct  the  activity  are 
immaterial  in  terms  of  lisL  If  the  F^C  makes 
such  a  deteimination,  the  bank’s  application 
will  be  Totomed  as  unnecessary.  If  this 
occurs,  the  FDIC  would  have  m  essence 
detennined  diat  die  differences  allowed  for 
by  state  law  are  so  immateri^  that  the  two 
activities  sboukl  be  considered  one  and  die 
same  for  the  purposes  cff  Section  24.  (58  FH 
6456,  column  two.  dnee.) 

The  FDIC  received  five  comments 
which  approved  of  the  definition  as 
proposed.  These  comments  indicated 
that  a  state  bank  should  be  able  to  rely 
upon  OCC  staff  inteqiretations, 
circulars,  and  bulletins  in  determining 
what  is  a  peimissiUe  activity  for  a 
national  bank  simply  because  a  national 
bank  may  do  aa  Two  comments 
indicated  that  it  is  inappropriate  for  die 
fined  regulation  to  incorporate  staff 
opinioire  as  they  ere  not  subject  to  any 
administrative  review  process  and  are 
not  considered  by  some  courts  to  be 
final  agency  action  which  is  binding  on 
the  OCC. 

Five  comments  objected  to  the  FDIC’s 
posture  that,  generally  speaking, 
conditions  and/or  restrictions  contained 
in  OCC  regulations,  etc.  carry  over  to 
insured  state  banks  as  a  result  of  section 
24  of  the  FEH  Act  One  the  five 
comments  stated  that  the  FDiC’s  posture 
on  diis  issne  compromises  the  role  of 
the  state  as  the  pdraaiy  regulator  of  state 


>  It  is  not  theFDICa  intwBt.  hovmver,  to  cany  ovar 
restrictions  or  conditioDS  that  address  safety  and 
soundness  issues  and  wdiichare  in^osed  the 
CXX  in  its  discretion  assuchnstrictioiis  go  to  the 
manner  in  wfeiohaBacttvl^  mast  be  condiicted  to 
be  safe  and  soand  and  rlo  aetnecenarily  pertain 
to  whether  the  activity  is  an  authorized  activity. 


diartered  institations.  Two  ccnnmaits 
found  FDiC’s  “rebtftteble  presumpticm” 
that  OCC  conditions  end/or  restrictions 
cany  over  4o  state  bttiks  to  be  both 
reasonaUe  and  fustifii^le  provided  that 
the  FDIC  is  still  able  to  render  an 
ind^ndent  judgen^:^  and  provided 
that  the  burden  to  overcome  the 
presumptiosi  is  not  so  hi^  so  as  to 
rencter  k  msurmountahle.  One  commit 
reqaestsd  that  the  RDICdarify  the 
ibotiMke  at  S8Fft  6456,  at  the  bottom  of 
coluom  two  which  drew  a  distinction 
between  conditions  end  restrictions  the 
FDfC  inteods  to  cany  over  to  insured 
state  banks  and  those  that  the  F1MC  does 
not  consider  to  be  faroi^t  over.  Nine 
comments  requested  that  the  FDIC  not 
apply  the  conditions  or  restrictions 
contained  in  OCC  staff  interpretations, 
circulars  and  bulletins  to  any  activities 
that  were  being  conducted  pck»r  to 
December  19, 1992.  Ihe  a&ct  of  this 
would  be  to  biii^  those  activities  within 
the  class  of  “activities  permissible  fora 
national  bank’’  regardl^s  erf  whether  the " 
activities  were  being  conducted  in 
accordance  with  die  conditions  or 
restrictions  applicalrfe  to  national  banks. 
Of  the  nine  comments,  ei^t  were  fiom 
various  state  bankii^  associations. 

These  eight  corainests  speci&nlly 
reqrrested  “g^andtetbering"  key  man 
life  insurance  and  split  dollar  Ufa 
insurance  arrangements  entered  into  by 
state  banks  that  do  not  meet  die 
parameters  of  OOC  Banking  Circular  249 
which  governs  the  circumstances  in 
which  national  banks  may  enter  into 
such  arrang^aeats. 

After  carefidiy  oonsklering  the 
comments,  the  FDIC  has  decided  for  the 
reasons  set  out  below  to  adopt  the 
definition  as  proposed  widu^  rdiange. 

In  addition,  the  l^IC  has  decided  to 
maintain  its  announced  posture 
regarding  OCC  conditions  and/or 
restrictions  which  relate  to  whether  or 
not  a  particular  activity  is  within  the 
authority  of  a  national  bank.  Finally,  the 
FDIC  will  not  distinguish  between 
activities  which  were  ongoing  as  of 
Decenrfier  19, 1992  and  other  activities. 
Thus,  any  insured  state  bank  udiich 
prior  to  December  19, 1992  entered  into 
any  insurance  arrangements  which 
would  be  considered  impermissible 
investments  by  the  OCC  if  entered  into 
by  a  natkmel  bank  must  file  an 
application  with  the  FDIC  pursuant  to 
§  362.4(d)  of  the  final  regulation 
requesting  approval  to  continue  the 
insurance  arrangement. 

The  FDK)  a^ees-with  the  emnments 
which  indicated  that  it  would  be  unfair 
to  insured  state  banks  not  to  allow  them 
the  fleKkiiUty  of  looki^  to  OCC  steff 
interpretatimis,  bulletios.,  and  circulars, 
etc.  in  deciding  what  is  «  parmissibie 


activity  for  a  national  bank.  The  fact  that 
staff  interpretatioBS  may  not  be  binding 
on  the  OCC,  and  are  not  suliqect  to  any 
administratire  review  process,  is  not 
material  if  in  fact  a  national  bank  could 
rely  on  a  staff  interpretation  in  deciding 
whether  a  particular  activity  is 
pennissilrfe  for  the  bank  to  undertake 
and  the  OCC  would  not  object  Insofar 
as  applying  OCC  conditions  and/or 
restrictions,  the  FDiC  remains 
convinced  that  those  conditions  and/or 
restrictions  must  be  considered  relevant 
in  determiiung  whether  a  particular 
activity  is  permissrfrfe  fisr  a  national 
bank.  If  the  conditions  under  which  a 
national  hank  is  eatthorized  to  conduct 
an  “as  pfindpal’’  actmty  are  not  taken 
into  consideration,  st^  banks  may  in 
fact  be  ^rfe  to  engage  in  certain  conduct 
that  is  not  p^missible  for  a  national 
bank  and  the  FDIC  will  not  have 
reviewed  that  conduct  to  determine 
whether  the  cooduct  poses  a  ri^  to  the 
deposit  insurance  funds.  That  result  is 
clearly  inconsistient  with  the  language 
and  purpose  of  section  24  o£  the  FDl 
Act. 

For  similar  reasons  it  is  not  consistent 
with  section  24  for  tiie  FDIC  to  in  effect 
"grandfather”  wtivities  as  suggested  by 
several  of  the  txnnments.  It  would  be 
especially  inappre^niate  in  the  context 
of  k^  man  life  insurance  and  split 
dollar  insurance  arrangements,  it  has 
been  the  FDiC’s  experience  tiiat  these 
arrangements  can  Iw  vastly  different 
fi-om  (me  policy  to  the  neict  and  that  the 
potential  impact  of  any  given 
arrangement  on  a  participating  bank 
(and  ^timately  the  deporit  insurance 
funds)  can  only  be  adeqfuately 
detennined  on  a  case-by*case  basis.  (See 
FIL-60-93,  dated  At^st  31, 1993, 
“Si^iervisory  Considerations  Relating  to 
Pur^ases  of  Life  Insurance  by  Banks"). 
The  FDIC  recognises  that  incorporating 
OCC  conditions  and/or  restrictions  may 
generate  additional  applications  but  we 
do  not  feel  that  denag  so  unduly 
infiinges  on  the  autl^ty  of  state 
legislatures  to,  in  the  first  instance, 
define  the  powors  of  state  banks  and  the 
conditions  undm  Mrhich  those  powers 
be  exercised. 

The  FDIC  hopes  to  discharge  its 
responsibilities  imder  section  24  of  the 
FDI  Act  without  “micro-managing”  state 
banks.  We  recognize  that  some 
differences  between  the  maimer  in 
whicii  a  state  authorizes  banks  to 
ccmduct  an  activity,  and  the  manner  in 
which  federal  law  requires  a  national 
bank  to  conduct  an  activity  in  mder  fin* 
that  activity  to  be  authorized  for  a 
naticsoal  bank,  may  be  totelly 
immaterial.  That  is  the  reason  the  FDiC 
has  reserved  unto  itself  the  option  of 
deteimining  in  g^van  instances  that  a 
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state  authorized  power  is  “permissible 
for  a  national  ba^“  for  all  relevant 
intents  and  purposes  under  section  24 
of  the  FDI  Act  and  part  362.  Once  the 
FDIC  has  made  such  a  determination 
with  respect  to  a  particular  activity  as 
authorized  by  a  particiilar  state,  the 
determination  will  apply  generally  to 
insured  state  banks  in  ti^t  state  across 
the  board. 

Finally,  in  applying  the  distinction 
discussed  in  the  footnote  at  58  FR  6456 
of  the  preamble  accompanying  the 
proposed  regulation,  it  is  the  TOIC’s 
intent  to  carry  over  restrictions  or 
conditions  (other  than  amoimt 
limitations,  see  discussion  below)  that: 

(1)  Are  contained  in  the  National  Bank 
Act  or  other  federal  statute  which 
authorizes  a  national  bank  to  engage  in 
a  particiilar  activity  (i.e.,  the  statute 
authorizes  an  activity  but  only  if  certain 
conditions  or  restrictions  apply),  (2)  are 
foimd  by  the  OCC  to  be  necessarily 
encompassed  within  an  activity  that  has 
been  found  to  be  incidental  to  an 
express  power  that  is  granted  by  statute 
to  a  national  bank  (i.e.,  absent  the 
conditions  or  restrictions  the  activity 
would  not  be  incidental  to  an  express 
power),  or  (3)  are  imposed  on  national 
banks  by  the  OCC  in  connection  with  a 
statute  which  authorizes  national  banks 
to  engage  in  a  particular  activity  subject 
to  whatever  conditions  or  restrictions 
may  be  established  by  the  CXX^.  Thus, 
conditions  or  restrictions  which  for 
example  address  safety  and  soundness 
considerations,  conflicts  of  interest  or 
individual  case  situations  which  are 
imposed  by  the  CXX  in  its  discretion 
but  which  do  not  necessarily  pertain  to 
whether  the  activity  is  an  authorized 
activity  are  not  viewed  by  the  FDIC  as 
being  encompassed  within  section  24  of 
the  Act.  Adopting  this 
interpretation  allows  both  the  FDIC  and 
the  states  more  flexibility. 

In  connection  with  the  issue  of  to 
what  extent  OCC  conditions  and 
restrictions  apply  to  insuxed  state  banks, 
the  FDIC  specifically  requested 
comment  on  whether  the  FDIC  should 
consider  the  real  estate  lending 
guidelines  estabUshed  by  the  OCC 
pursuant  to  the  authority  of  section 
18(o)  of  the  FDI  Act  (12  U.S.C.  1828(o)) 
to  be  applicable  to  subsidiaries  of 
insured  state  banks  as  a  result  of  section 
24  of  the  FDI  Act.  If  the  guidelines  are 
applicable,  a  subsidiary  of  a  state  bank 
would  be  required  to  obtain  the  FDIC’s 
prior  consent  before  maldng  real  estate 
loans  other  than  in  compliance  with 
those  guidelines. 

Thrm  comments  responded  that  the 
FDIC  should  not  consider  the  guidelines 
to  be  applicable.  One  comment 
responded  that  the  FDIC  shotild  apply 


those  guidelines  to  subsidiaries  through 
section  24.  None  of  the  comments 
expressed  an  opinion  as  to  the  basis  of 
the  recommendation.  Upon  reflection, 
the  FDIC  has  determined  that,  in  its 
opinion,  the  real  estate  lending 
regulations  and  their  accompanying 
guidelines  adopted  by  the  OCC  do  in 
fact  apply  to  the  subsidiaries  of  insured 
state  banks  through  the  operation  of 
section  24(d)  of  the  FDI  Act.  12  U.S.C. 

371  spedfic^y  provides  that  a  national 
bank  may  make,  arrange,  purchase  or 
sell  loans  secured  by  liens  on  real  estate 
subject  to  section  1828(o)  of  the  FDI  Act 
and  such  restrictions  and  requirements 
as  the  Comptroller  of  the  Currency  may 
prescribe  by  reflation  or  order.  Thus, 
the  authority  of  any  operations 
subsidiary  of  a  national  bank  to  make 
real  estate  loans  is  statutorily 
conditioned  upon  the  conditions  and/or 
restrictions  contained  in  12  U.S.C. 
1828(o)  and  wy  regulations  issued  by 
the  OCC.  The  OCC’s  regulations 
specifically  incorporate  the  guidelines 
at  issue.  Compliance  with  the 
regulations  and  guidelines  is  therefore 
clearly  required  in  order  for  real  estate 
lending  ac^vity  to  be  within  the 
authority  of  an  operations  subsidiary  of 
a  national  bank.  As  a  consequence, 
approval  imder  section  24(d)  of  the  FDI 
Act  is  required  in  order  for  a  subsidiary 
of  an  insured  state  bank  to  conduct  its 
real  estate  lending  activities  other  than 
as  set  out  in  those  regulations  and 
guidelines. 

The  FDIC  requested  comment  on 
whether  under  the  law  as  written 
section  24  of  the  FDI  Act  incorporates 
any  amoimt  limitations  on  otherwise 
permissible  activities.  For  example,  if  a 
national  bank’s  authority  to  invest  in 
bonds  or  commercial  paper  is  limited  to 
a  certain  amoimt.  does  section  24(a)  of 
the  FDI  Act  require  a  state  bank  to 
obtain  the  FDIC’s  prior  consent  before 
making  investments  in  bonds  or 
commercial  paper  to  the  full  extent 
authorized  under  state  law  if  state  law 
authorizes  a  bank  to  make  such 
investments  to  a  greater  extent  than  a 
national  bank?  Eight  comments 
responded  that  section  24(a)  does  not  so 
limit  state  banks.  One  comment 
expressed  the  opinion  that  the  language 
of  section  24(a)  does  in  fact  limit  state 
banks  to  any  amount  limitations  for  an 
activity  that  are  applicable  for  national 
banks. 

Upon  careful  consideration  of  the 
express  language  of  section  24,  it  is  the 
opinion  of  &e  FDIC  that  section  24(a)  is 
not  properly  read  to  incorporate  amount 
limits.  Section  24(a)  by  its  express 
language  restricts  the  ’’type’’  of  activity 
in  whi^  a  state  bank  may  engage 
without  prior  consent.  T^en  on  its 


own,  the  reference  to  “type’’  of  activity 
mi^t  be  construed  to  encompass  type 
and  amount  of  activity,  however,  other 
provisions  of  section  24  make  that 
reading  of  section  24(a)  strained. 

Section  ^4(f)  specifically  provides  that 
state  banks  are  limited  in  their  equity 
investments  to  the  “type’’  and 
“amount”  permissible  for  a  national 
bank.  Congress  clearly  knew  how  to 
limit  the  permissible  amount  of  a 
particular  activity  (as  is  evident  in 
section  24(f))  and  could  have  done  so  in 
section  24(a)  but  did  not. 

2.  Activity 

Section  362.2(a)  of  the  proposed 
regulation  defined  the  term  “activity”  to 
mean  the  authorized  conduct  of 
business  by  an  insured  state  bank.  The 
term  “activity”  was  further  defined  to 
include  acquiring  or  retaining  any 
investment  other  than  an  equity 
investment  when  the  term  “activity”  is 
used  in  connection  with  a  bank  itself 
and  was  defined  to  include  acquiring  or 
retaining  any  investment,  including  any 
equity  investment,  when  the  term  is 
used  in  connection  with  a  subsidiary  of 
an  insured  state  bank.  This  provision 
has  been  adopted  in  the  final  regulation 
without  change. 

Several  comments  expressed  concern 
that  the  definition  as  proposed  would 
sweep  so  broadly  that  nearly  everything 
a  bank  does  is  made  subject  to  the 
regulation.  Presumably  these  comments 
imply  that,  by  defining  “activity” 
broadly,  the  regulation  will  unduly 
restrict  allowable  state  bank  activities  or 
will  impose  an  applications  burden  on 
banks  and  unduly  delay  implementation 
of  a  bank’s  business  decision  to  take 
adveuitage  of  state  law.  Except  for  one 
comment,  these  comments  did  not 
suggest  any  way  to  narrow  the 
definition.  The  one  comment  which  did 
offer  an  alternative  suggested  that  the 
term  “activity”  should  only  refer  to  any 
product  or  service  provided  to  a 
customer.  That  suggestion  has  been 
rejected  as  it  is  inconsistent  with  the 
statutory  definition  of  “activity”  found 
in  section  24(h)  of  the  FDI  Act  which 
clearly  indicates  that  the  term 
encompasses  investments. 

While  the  FDIC  is  sensitive  to  the 
concerns  expressed  by  the  comments, 
we  are  of  the  opinion  that  Congress 
intended  section  24  to  have  a  broad 
sweep  in  order  to  prevent  undue  risk  to 
the  deposit  insurance  funds  arising  from 
“as  principal”  conduct  which  Congress 
has  not  seen  fit  to  authorize  for  national 
banks  but  which  has  been  authorized  by 
the  states.  A  broad  definition  is 
compatible  with  that  purpose  and  is 
consistent  with  the  statutory  definition 
of  “activity”  which  does  not  purport  to 
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limit  the  scope  of  the  term.  Section 
24(h)  only  provides  that  the  term 
"activity”  includes  acquiring  or  making 
any  investment.  Thus,  the  term  means  at 
a  minimum  making  an  investment  but 
also  means  more.  , 

As  it  has  been  demonstrated  all  too 
well  in  recent  years,  the  conduct  of  the 
business  of  banking  can.  and  does,  pose 
risk  to  the  deposit  insurance  funds  in 
any  number  of  ways.  It  is  therefore 
appropriate  in  the  FDIC’s  opinion  to 
define  the  term  "activity”  in  the  final 
rule  in  a  broad  manner  so  that  the  FDIC 
may  properly  meet  its  obligations  under 
the  statute.  We  wish  to  reiterate, 
however,  that  the  definition  is  not  as 
broad  as  some  of  the  comments  might 
have  thought.  As  stated  in  the  preamble 
accompanying  the  proposed  regulation, 
it  is  not  contemplated  that  loan  to  one 
borrower  limits,  insider  loan  limits, 
interest  rate  ceilings,  restrictions  on 
shared  management,  minimum  number 
of  directors  and  other  similar 
generalized  restrictions  on  the  business 
of  banking  will  be  considered  to  be 
“activities”.  This  position  is  consistent 
with  the  position  adopted  by  the  FDIC 
in  applying  the  restrictions  under 
section  28  of  the  FDI  Act  (12  U.S.C. 

1831e)  which,  in  general,  limits  the 
activities  of  insured  state  savings 
associations  to  those  permissible  for 
federal  savings  associations. 

The  FDIC  will  endeavor  to  balance  the 
legitimate  needs  of  state  banks  to 
receive  prompt  guidance  with  the 
FDIC’s  statutory  obligation  to  assess  the 
risk  to  the  funds  posM  by  certain 
proposed  conduct.  We  hope  to  do  so  by 
handling  applications  as  quickly  as 
possible  in  order  that  business  decisions 
are  not  imduly  delayed.  In  that  vein,  it 
should  be  noted  that  the  final  regulation 
expands  the  instances  in  which  an 
^plication  is  not  required  before  an 
insured  state  bank  may  directly,  or 
indirectly  through  a  majority-owned 
subsidiary,  conduct  particular  activities. 
As  a  result,  we  anticipate  that  far  fewer 
applications  will  need  to  be  filed  with 
the  agency  than  might  otherwise  have 
been  the  case. 

Three  comments  objected  to 
excluding  equity  investments  from  the 
definition  of  “activity”  when  that  term 
is  used  with  reference  to  the  direct 
conduct  of  an  activity  by  an  insured 
state  bank.  In  the  opinion  of  these 
comments,  doing  so  is  inconsistent  with 
section  24  as  the  term  “activity”  is  * 
defined  by  section  24(h)  of  the  FDI  Act 
to  include  making  emy  investment.  It 
follows,  therefore,  that  if  an  activity 
includes  making  any  investment,  the 
FDIC  should  read  section  24(a)  of  the 
FDI  Act  as  allowing  the  agency  to 
approve  an  insured  state  bank  making  or 


retaining  an  equity  investment  that  is 
not  permissible  for  a  national  bank  and 
which  is  not  otherwise  excepted  by  the 
statute.  According  to  the  comments,  this 
construction  of  paragraph  (a)  of  section 
24  is  not  inconsistent  with  the 
remainder  of  the  section  as  paragraphs 
(c)  and  (f)  of  section  24  which 
specifically  address  equity  investments 
are  merely  intended  to  set  out 
exceptions  to  the  application  procedure 
otherwise  contemplated  by  section 
24(a).  In  the  view  of  the  comments,  this 
construction  of  section  24(a)  is 
consistent  with  the  legislative  history  of 
the  section  (the  Senate  Banking, 

Housing  and  Urban  Affairs  Committee 
Report  which  summarizes  section  24 
does  not  distinguish  between  equity 
investments  and  activities).  Finally,  the 
comments  point  out  that:  (1)  This 
reading  of  &e  statute  provides  the  FDIC 
greater  flexibility  in  that  the  FDIC  could 
permit  state  banks  to  hold  equity 
investments  if  doing  so  would  not 
present  a  significant  risk  to  the  deposit 
insurance  funds,  and  (2)  this  reading  of  < 
the  statute  avoids  forcing  equity 
investments  into  subsidiaries  which 
would  be  more  costly  and  could  have 
tax  consequences. 

The  issue  raised  by  these  comments 
was  fully  considered  by  the  Board  of 
Directors  at  the  time  the  FDIC  adopted 
the  provisions  of  part  362  concerning 
equity  investments.  (57  FR  30438,  July 
9, 1992).  It  was  the  FDIC’s  conclusion  at 
that  time  that  the  best  reading  of  section 
24(a)  (i.e.,  the  meaning  most  consistent 
with  section  24  as  a  whole  taking  all  of 
its  provisions  into  consideration)  was 
that  the  term  activity  should  be  read  to 
mean  any  investment  unless  the  context 
of  section  24  requires  otherwise.  When 
section  24  specifically  sets  out 
prohibitions  and/or  exceptions 
pertaining  to  equity  investments,  those 
prohibitions  and/or  exceptions  control. 
While,  the  FDIC  agrees  that  the  reading 
of  section  24  urged  by  the  comments 
would  provide  the  FDIC  with  greater 
flexibility,  the  FDIC  continues  to, believe 
for  the  reasons  detailed  below  that 
section  24(a)  is  not  susceptible  to  the 
reading  put  forth  by  the  comments 
unless  subsequent  paragraphs  of  section 
24  (or  portions  thereof)  are  ignored. 
Moreover,  the  fact  that  certain  tax 
consequences  and/or  .other  costs  may 
result  from  what  is  in  the  FDIC’s  view 
the  only  correct  reading  of  section  24,  is 
immaterial  from  a  legal  standpoint.  The 
fact  remains  that  Congress  specifically 
prohibited  insured  state  bar^  fiem 
making  or  retainii^  certain  equity 
investments  but  preserved  unto  the 
states  the  option  of  allowing  banks  to 
conduct  those  activities  through 


subsidiaries.  Although  that  alternative 
may  be  more  costly,  the  alternative  was 
left  available  for^state  banks  when 
Congress  could  have  just  as  easily 
limited  the  activities  of  state  bank 
subsidiaries  to  those  permissible  for 
national  banks. 

If  section  24(a)  were  to  be  read  as 
providing  the  exclusive  scheme  for  the 
treatment  of  each  and  every  investment 
by  an  insured  state  bank,  there  would 
have  been  no  need  for  Congress  to  enact 
section  24(c)(1),  section  24(f)(1)  or 
section  24(f)(2).  Section  24(c)(1) 
provides  that  a  state  bank  may  not 
directly  or  indirectly  acquire  or  retain 
any  equity  investment  of  a  type  that  is 
not  permissible  for  %  national  bank, 
there  is  no  mention  oj^the  subsection  (a) 
provision  for  FDIC  approval.  If  section 
24(a)  is  a  general  prohibition 
encompassing  all  investments  and  the 
remainder  of  section  24  merely  creates 
exceptions  to  paragraph  (a),  there  would 
have  been  no  need  to  restate  the 
prohibition  on  making  equity 
^  investments.  If  Congress  had  intended 
later  paragraphs  of  section  24  as 
exceptions  to  paragraph  (a),  the  logical 
means  would  have  been  to  set  out  the 
additional  exceptions  as  exceptions  to 
section  24(a)  and  not  as  exceptions  to 
the  "General”  rules  which  govern 
specifically  delineated  activities  in 
subsequent  paragraphs.  (In  each 
instance  the  first  subparagraph  of  every 
paragraph  in  section  24  is  headed  "In 
General”.) 

Section  24(f)(1)  provides  that  an 
insured  state  bank  may  not  directly  or 
indirectly  acquire  or  retain  any  equity 
investment  of  a  type  or  in  an  amount 
that  is  not  permissible  for  a  national 
bank  or  is  not  otherwise  permitted 
under  section  24.  Paragraph  (f)(1)  would 
be  totally  unnecessary  if  it  was  intended 
simply  to  be  an  exception  to  paragraph 
(a)  of  section  24.  It  is  especially  worthy 
of  note  that  at  the  same  time  peuagraph 
(f)(1)  sets  out  the  general  prohibition 
that  an  insured  state  bank  may  not  make 
any  equity  investment  that  is  not 
permissible  for  a  national  bank, 
paragraph  (f)(1)  specifically  indicates 
that  equity  investments  which  are 
otherwise  permitted  under  section  24 
are  not  subject  to  the  general 
prohibition.  If  section  24(a)  allows  ah 
in^pred  state  bank  to  make  any 
investments  (including  equity 
investments)  that  are  approved  by  the 
FDIC,  there  would  never  be  any  need  to 
look  to  section  24(f)  and  the  exceptions 
contained  therein  as  authority  to  hold 
the  investments  specifically  mentioned 
in  section  24(f). 

Section  24(f)(2)  would  be  particularly 
superfluous  under  the  reading  put  forth 
by  the  comments.  'That  section 
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establishes  an  exception  to  the  genera) 
prohibition  set  out  in  section  24(f)(1) 
and  has  its  evm  notice  and  approval 
procedure  imder  which  common  or 
preferred  stock  listed  on  a  national  ^ 
seciuities  exdiange  and  shares  of 
registered  investment  companies  may  be 
excepted.  The  exception  in  (f)(2)  not 
only  requires  notice  and  a  finding  by  the 
FDIC  that  the  investment  does  not  pose 
a  significant  risk  to  the  fund,  the 
exception  has  an  amount  limit.  If 
section  24(8)  establishes  an  application 
procedure,  which  procedure  governs  in 
the  case  of  common  or  preferred  stock 
and  shares  of  investment  companies? 
Why  would  an  applicant  seek  approval 
under  (f)(2),  which  has  a  limit,  when 
section  24(a)  is  available  which  does  not 
have  an  express  amount  hmit.  In  short, 
reading  section  24(a)  as  the  approval 
procedure,  renders  section  24(f)(2) 
meaningless  and  one  cannot  say  that  the 
specific  approval  procedure  in  (f)(2) 
governs  ratner  than  the  genera)  approval 
procedure  in  (a)  without  acknowledging 
that  provisions  of  section  24  which 
specifically  refer  to,  and  establish 
prohibitions  and  restrictions  on  equity 
investments,  are  to  be  given  precedence 
over  more  general  paragraphs. 

3.  Affiliate 

The  pro|x>sed  regulation  contained  a 
definition  of  the  term  affiliate.  As  the 
regulation  as  adopted  in  final  does  not 
use  the  term  “affiliate**,  the  definition 
has  been  omitted. 

4  As  Principal 

Section  362.2(d)  of  the  proposal 
defined  the  term  *‘as  princip^’*  to  mean 
acting  other  than  as  agent  for  a 
customer,  acting  as  trustee,' or 
conducting  an  activity  in  a  brokerage, 
custodial  or  advisory  capacity.  The 
preamble  accompanying  the  proposal 
described  the  proposed  definition  as  not 
covering,  for  example,  acting  as  agent 
for  the  sale  of  insurance,  acting  as  agent 
for  the  sale  of  securities,  acting  as  agent 
for  the  sale  of  real  estate,  or  acting  as 
agent  in  arranging  for  travel  services. 
Likewise,  providing  safekeeping 
services,  providing  personal  financial 
planning  services,  and  acting  as  trustee 
were  described  as  not  being  **as 
principal*’  activities  within  the  meaning 
of  the  proposal.  In  contrast,  real  estate^ 
development,  insurance  underwriting, 
issuing  annuities,  and  securities 
underwriting  would  constitute  “as 
principal”  activities.  The  preamble  went 
on  to  explain  that,  for  example,  travel 
agency  activities  would  not  be  brought 
within  the  scope  of  part  362  if  the 
definition  were  adcq}ted  as  proposed 
(i.e.,  would  not  require  prior  consent 
from  the  FDIC)  even  though  a  national 


bank  is  not  permitted  to  act  as  travel 
agent.  This  results  from  the  fact  that  the 
state  bank  would  not  be  acting  *'as 
prindpal*’  in  providing  those  services. 
Thus,  the  fact  that  a  national  bank 
cannot  engage  in  travel  agency  activities 
would  be  of  no  consequence.  (State 
banks  were  reminded  that  they  would  of 
course  have  to  be  authorized  to  engage 
in  travel  agency  activities  imder  state 
law.) 

The  FDIC  received  six  comments 
which  approved  of  the  definition  as 
written  and  which  specifically 
commended  the  FDIC  for  making  clear 
that  agency  activities  are  not  “as 
principal”  activities.  One  comment 
expressed  concern  that  administrative 
type  services  such  as  those  that  would 
be  rendered  to  an  investment  company 
or  those  that  might  be  rendered  by  a 
trustee  do  not  seem  to  be  excluded  from 
the  definition  of  ‘*as  principal”.  Another 
comment  suggested  that  the  term  **as 
principal"  be  defined  as  meaning  when 
a  bank’s  own  funds  are  at  risk  (such  as 
in  the  case  of  an  investment)  or  when 
a  bank  incurs  a  financial  obligation. 

Eighteen  comments  objected  to  the 
FDIC  treating  as  an  “as  principal” 
activity  entering  into  a  contract 
especially  where  the  contract  involved  a 
third-party  providing  brokerage  services 
on  the  bank's  premises.  These 
comments  were  in  response  to  the 
FDlC’s  stated  initial  posture  that 
entering  into  a  contract  would  be 
considered  an  *‘a8  principal"  activity. 
The  FDIC  requested  comment  on 
whether  part  362  should  except  such 
third-party  brokerage  activities  from  the 
application  procedure  that  would 
otherwise  be  required  if  the  contract 
difiered  fiom  the  contracts  for  such 
activities  that  (X)C  has  generally  found 
permissible  for  national  banks.  (58  FR 
6459.  column  three.)  The  comments 
expressed  the  opinion  that  it  is 
inappropriate  to  consider  contracting  to 
be  an  **as  principal”  activity  regardless 
of  to  what  the  contract  pertains.  It 
would  be  especially  inappropriate, 
according  to  the  comments,  to  adopt 
that  approach  in  connection  with  a 
contract  for  the  performance  of 
brokerage  services  by  a  third-party  since 
the  brokerage  services,  if  done  by  the 
bank  itself,  would  not  be  considered  “as 
prindpal”. 

Finmly,  one  comment  suggested  that 
the  woros  *‘for  a  customer”  which 
appear  in  the  proposed  definition  after 
the  words  **otner  than  as  agent”  be 
deleted  from  the  definition.  According 
to  this  comment,  the  phrase  **for  a 
customer”  imjustiSably  narrow's  the 
agency  exclusion. 

The  final  regulation  adopts  the 
proposed  definition  with  one  change. 


Under  the  final  definition, 
administrative  services  are  excluded 
fiom  the  term  **as  principal”.  The  words 
*‘for  a  customer”  have  not  been  deleted 
because  the  legislative  history  of  section 
24  spec^cqlly  uses  the  phrase  “as  agent 
on  behalf  of  a  customer”  when 
dismissing  what  activities  were  meant  to 
be  excluded  from  the  reach  of  section  24 
by  the  use  of  the  phrase  “as  prindpal”. 
Ihe  FDIC  also  rejected  the  suggestion 
that  *‘as  prindpal”  be  defined  to  refer  to 
instances  in  wnich  a  bank’s  funds  are  at 
risk  and  instances  in  which  a  bank 
incurs  a  financial  obligation.  The 
suggested  definition  would,  in  the 
FDlC’s  opinion,  simply  be  more  likely  to 
engender  confusion  and  could  possibly 
sweep  too  broadly  in  some  cases.  It  may 
be  difficult  in  any  given  instance  to 
determine  if  bank  Kinds  are  at  risk  and 
determining  when  and  if  an  obligation 
of  the  bank  arises  could  be 
problematical. 

Finally,  after  carefully  weighing  the 
comments  regarding  contracts,  the  FDIC 
concurs  that  it  is  more  appropriate  to 
look  through  the  contract  itself  to  the 
underlying  activity  which  is  the  subject 
of  the  contract  in  determining  whether 
the  contract  gives  rise  to  an  “as 
prindpal”  activity.  Ihus,  rather  than 
treating  entering  into  the  contract  itself 
to  be  an  “as  prindpal”  activity,  the 
FDIC  will  look  to  what  the  contrad 
involves  in  dedding  if  the  contract 
triggers  review  under  section  24  of  the 
FDI  Act  and  part  362.  Using  this 
standard,  entering  into  a  contract  with 
a  third-party  under  which  securities 
brokerage  services  would  be  provided 
on  the  bank’s  premises  would  not 
constitute  an  “as  prindpal”  activity.  In 
view  of  the  above,  there  is  no  need  for 
the  final  regulation  to  create  an 
exception  for  brokerage  contracts  with 
third-parties.  * 

5.  Bona  Fide  Subsidiary 

Under  the  proposed  regulation  the 
term  *'bona  fide  subsidiary”  was  defined 
to  mean  a  subsidiary  of  an  insured  state 
bank  that  at  a  minimum:  (i)  Is 
adequately  capitalized;  (ii)  is  physically 
separate  and  distinct  in  its  operations 
fiom  the  operation  of  the  insured  bank; 
(iii)  maintains  separate  accoimting  and 
other  corporate  records;  (iv)  observes 
separate  corporate  formalities  such  as 
separate  board  of  directors’  meetings;  (v) 
maintains  separate  employees  who  are 
compensated  by  the  subsidiary;  (vi) 
shares  no  common  officers  with  the 
insured  bank;  (vii)  has,  as  a  majority  of 
its  board  of  directors,  persons  who  are 
neither  directors  nor  officers  of  the 
insured  bank;  and  (viii)  conducts 
business  pursuant  to  independent 
policies  and  procedures  designed  to 
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inform  customers,  and  prospective 
customers,  of  the  subsidiary  that  the 
subsidiary  is  a  separate  organization 
from  the  insured  bank.  The  proposed 
definition  specifically  provided  that  the 
separate  employee  requirement  was  not 
to  be  construed  to  prohibit  the  use  by 
the  subsidiary  of  bwk  employees  to 
perform  functions  which  do  not  directly 
involve  customer  contact  (such  as 
accoimting,  data  processing,  and 
recordkeeping)  so  long  as  the  bank  and 
the  subsidiary  contract  for  the  services 
on  terms  and  tmder  conditions  that  are 
comparable  to  those  agreed  to  by 
independent  entities.  The  proposal 
required  that  certain  grandfathered 
insurance  xmderwriting  subsidiaries 
meet  the  definition  of  a  bona  fide 
subsidiary  and  also  provided  that 
approvals  for  a  subsidiary  to  engage  in 
an  otherwise  impermissible  activity 
would  be  subject,  imless  specifically 
waived,  to  the  condition  that  the 
subsidiary  be  a  bona  fide  subsidiary. 

The  proposed  definition  drew  a  lot  of 
criticism.  Six  comments  expressed  the 
opinion  that  meeting  the  definition  of  a 
bona  fide  subsidiary  would  be  too  costly 
for  banks  generally  and  another  seven 
indicated  that  the  costs  would  be 
especially  prohibitive  for  small  banks. 
Several  comments  stated  that  the 
reqxiirement  for  a  bona  fide  subsidiary 
goes  beyond  what  is  required  by  the 
statute  and  contains  elements  that  are 
not  necessary  in  order  to  provide  the 
bank  insulation  and  to  protect  the  bank 
against  a  piercing  of  the  corporate  veil 
between  the  bank  and  its  subsidiary. 

One  comment  su^ested  that  the 
requirement  for  a  bona  fide  subsidiary 
not  be  imposed  if  the  parent  bank  is 
well-capitalized.  Seventeen  comments 
objected  to  the  requirement  for  separate 
officers  and  the  limit  on  shared 
directors.  Three  comments  objected  to 
the  definition  as  proposed  in  that, 
according  to  these  comments,  the 
definition  seems  to  require  that  the  bank 
and  the  subsidiary  have  totally  separate 
biiildings.  One  comment  suggested  that 
the  only  element  necessary  to  achieve 
insulation  fcnr  the  bank  from  any 
liability  arising  out  of  any  contract  the 
subsidiary  may  enter  into  is  disclosure 
of  the  separateness  of  the  bank  and  its 
subsidiary.  The  same  comment 
indicated  that  the  bank  can  be  insulated 
from  tort  liability  for  the  acts  or 
omissions  of  the  subsidiary  if  the 
subsidiary  maintains  adequate  capital 
and  the  subsidiary  carries  adequate 
insurance.  Most  of  those  commenting  on 
the  definition  also  indicated  (as  is 
dismissed  at  more  length  below  in 
connection  with  the  standard  conditions 
provisions  of  the  proposal)  that  the 


FDIC  should  only  impose  the  bona  fide 
subsidiary  requirement  on  a  case-by¬ 
case  basis.  Thiee  comments  supported 
the  definition  and  the  "firewalls’*  that 
would  be  established  by  the  definition. 

Of  the  three  comments  which  supported 
the  definition  as  proposed,  one  stated 
that  structured  insulation  can  be  used  to 
distinguish  capital  which  is  at  risk,  to 
identify  corporate  responsibility,  and  to 
help  regulators  identify  the  relative 
soundness  of  diverse  parts  of  an 
organization. 

As  discussed  elsewhere,  the  FDIC  has 
deleted  the  standard  conditions  from 
the  final  regulation,  however,  any 
particular  subsidiary  may  be  required  to 
be  bona  fide  on  a  case-by-case  basis.2  In 
addition,  the  final  regulation  does 
specifically  retain  the  requirement  that 
certain  grandfa|hered  insurance 
underwriting  subsidiaries  be  bona  fide. 
Thus,  despite  the  fact  that  the  standard 
conditions  have  been  dropped,  the  final 
regulation  still  contains  a  definition  of 
the  term  “bona  fide  subsidiary”. 

Although  the  definition  has  been 
modified  in  the  final  rule,  that 
definition  is  substantially  the  same  as 
was  proposed  for  comment  with  two 
exceptions:  (1)  A  bank  and  its  bona  fide 
subsidiary  mav  share  officers  so  long  as 
a  majority  of  the  subsidiary’s  executive 
officers  are  neither  executive  officers 
nor  directors  of  the  bank,  and  (2)  the 
physically  separate  requirement  has 
been  amended  to  clearly  state  that  the 
bank  and  its  subsidiary  are  not 
prohibited  from  sharing  the  same 
kcility  provided  that  the  area  in  which 
the  subsidiary  conducts  business  with 
the  public  is  clearly  distinct  from  the 
area  in  which  customers  of  the  bank 
conduct  business  with  the  bank.  The 
change  with  respect  to  the  subsidiary’s 
officers  is  being  made  in  response  to  the 
comments  which  objected  to  the  cost 
associated  with  the  subsidiary  being 
required  to  have  totally  separate 
officers.  Diis  criteria  has  not  been 
eliminated  despite  the  comments  urging 
the  FDIC  to  do  so  because  the  FDIC 
believes  that  a  part  of  the  cost  of 
operating  a  business  is  finding  persons 
who  are  willing  to  become  leaders  of  the 
organization.  To  indicate  that  those 
persons  currently  involved  with  the 
bank  are  the  only  people  available  to 


2If  the  FDIC  determines  that  it  is  not  necessary 
or  appropriate  for  a  subsidiary  to  be  a  "bona  fide” 
subsidiafy  in  order  for  the  activities  of  that 
subsidiary  to  not  pose  a  significant  risk  to  the 
deposit  insurance  funds,  thel^IC  may  nonetheless 
determine  for  safety  or  soimdness  or  other  reasons 
that  one  or  more  of  the  criteria  for  a  bona  fide 
subsidiary  should  be  imposed.  For  example,  the 
FDIC  may  detnmine  that  the  subsidiary’s 
operaticms  should  be  ph]rsically  separate  and 
distinct  from  those  of  the  bank  or  that  die 
subsidiary  should  have  separate  management. 


manage  the  affairs  of  the  subsidiary, 
points  to  a  business  plan  that  may  be 
weak  because  it  cannot  attract  qualified 
management  based  on  the  future 
prospects  of  the  business.  The  language 
regarding  the  use  of  physically  separate 
operations  has  been  modified  in 
response  to  the  comments  which 
expressed  concern  that  the  regulation 
retired  totally  separate  facilities. 

The  remaining  criteria  for  a  “bona 
fide”  subsidiary  have  not  been  altered. 
The  FDIC  remains  of  the  opinion  that 
the  criteria  set  out  in  the  definition 
accurately  reflects  case  law  concerning 
corporate  separateness.  The  FDIC  also 
feels  that  the  cited  factors  are 
appropriately  considered  to  be  the 
minimum  necessat/to  assure  the 
likelihood,  in  tdl  circumstances,  that  the 
corporate  separateness  between  a  parent 
bai^  and  its  subsidiary  will  be 
rejected. 

The  courts  in  weighing  whether  to 
pierce  the  corporate  veil  between  a 
parent  company  and  its  subsidiary 
typically  b^ance  the  interests  of  an 
aggriev^  party  against  a  traditional 
respect  for  the  limited  liability  enjoyed 
through  incorporation.  The  factors  set 
out  in  the  de^ition  of  bona  fide 
subsidiary  are  among  those  typically 
weired  by  the  cmuts.  The  analysis 
used  by  the  courts  does  not  involve  a 
simple  check-list  and  the  outcome  in 
any  given  case  is  heavily  dependent 
upon  the  overall  facts.  Additionally,  the 
likelihood  of  a  court  piercing  the  veil 
may  vary  depending  upon  the  cause  of 
action  that  is  asserted.  No  one  factor  is 
determinative  of  the  outcome  in  all 
cases,  however,  adequate  capital  and  the 
maintenance  of  a  public  perception  of 
separateness  is  typically  key  to  a 
decision  by  the  courts  not  to  pierce  the 
corporate  veil. 

'The  Board  of  Directors  feels  that  it  is 
a  reasonable  exercise  of  the  FDIC’s 
authority  in  appropriate  cases  to  impose 
requirements  Myond  adequate  capital 
in  order  to  be  assured  that  a  subsidiary 
is  a  legally  separate  entity  from  its 
parent  ba^,  especially  in  the  case  of  a 
subsidiary  which  engages  in  activities 
that  are  not  permissible  for  a  subsidiary 
of  a  national  bank  and  in  instances  in 
which  it  is  determined  by  the  FDIC  that 
it  is  necessary  for  certain  economic  and 
legal  separations  to  exist  between  the 
simsidiary  and  the  bank  in  order  that 
the  deposit  insurance  funds  are 
protected  from  risk.  The  bona  fide 
subsidiary  requirements  are  all  relevant 
to  whether  the  bank  and  its  subsidiary 
are  separate  business  entities  which  will 
be  perceived  to  be  separate  and  distinct 
by  the  public.  The  FDIC  does  not  feel 
that  any  of  these  requirements,  if 
imposed,  will  unduly  hinder  insured 
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state  banks  from  taking  advantaM  of 
state  law  nor  unduly  increase  a  bank’s 
cost  in  establishing  and  operating  a 
subsidiary.  This  is  especially  so  due  to 
the  modification  that  has  be^  made  in 
the  final  rule  with  respect  to  shared  ^ 
officers.  In  addition,  as  the  final  rule 
does  not  automatically  impose  the 
transaction  restrictions  between  an 
insured  state  bank  and  any  of  its 
subddiaries  that  are  required  by  part 
362  to  be  bona  fide  as  had  been 
proposed  (see  discussion  below),  even  if 
a  bmik’s  subsidiary  is  reqffired  to  be 
bona  fide,  the  impact  of  that 
requirement  is  substantially  lessened 
when  and  if  it  is  imposed. 

For  the  purposes  of  applying  the 
adequate  capital  criteria,  adequate 
capitalization  will  be  fudged  according 
to  established  industry  standards.  In  a 
case  in  which  industry  standards  are  not 
well  known,  the  FDIC  will  work  with 
the  applicant  to  find  appropriate  levels 
of  capital.  As  indicated  above,  the 
physically  separate  requirement  will  not 
be  construed  to  require  completely 
separate  buildings.  Physical 
dikinctiveness  will  be  determined 
based  on  whether  the  subsidiary’s 
operation  is  housed  in  a  fashion  so  as 
to  make  the  public  aware  that  it  is 
dealing  with  a  separate  entity  and  not 
the  insured  state  bank.  Separate 
accounting  and  other  corporate 
formalities  and  conducting  business 

Eursuant  to  independent  policies  will 
B  similariy  fudged.  If  the  operation  is 
structured  in  order  to  make  the  public 
aware  that  it  is  dealing  with  a  separate 
entity,  the  FDIC  vdll  not  obfect. 

6.  Department 

Under  the  proposal  the  term 
’’department”  was  defined  as  a  division 
of  a  bank  that  satisfies  five  reouirmnmts 
designed  to  create  separation  between 
the  ffivision  and  the  remainder  of  the 
bank.  The  ’’department”  would:  (1)  Be 
physically  distinct  from  the  remf^der 
of  the  institution,  (2)  maintain  sejiarate 
accounting  and  other  records,  (3) 
maintain  assets,  liabilities,  obligations 
and  expenses  which  are  by  statute  to  be 
separate  and  distinct  from  those  of  the 
remainder  of  the  institution,  (4)  be 
liquidated  under  applicable  law 
separately  from  the  other  divisians  of 
the  institution,  and  (5)  be  subfect  to  a 
requirement  that  the  obligations, 
liabilities,  and  expenses  of  the 
department  can  only  be  satisfied  with 
the  assets  of  the  departmmit  Under  the 
proposal,  certain  grandfathered 
insurance  underwriting  activities 
conducted  directly  by  an  insured  state 
bank  were  required  to  be  conducted  in 
a  department  and  the  standard 
conmtiou  provision  of  the  proposal 


indicated  that  any  approval  for  an 
insured  state  bank  to  directly  conduct 
otherwise  impermissible  activities 
would  be  conditioned,  unless 
specifically  waived,  upon  the  activity 
being  housed  in  a  department  As 
discussed  elsewhere,  the  standard 
conditions  provision  has  been 
eliminated  from  the  final  regulation, 
thus,  whether  or  not  a  particular  activity 
if  conducted  directly  by  a  bank  will  be  ~ 
required  to  be  done  throu^  a 
department  will  be  deten^ed  on  a 
case-by-case  basis.)  However, 
grandrathered  insurance  underwriting 
activities  are  still  required  under  the 
final  regulation  to  be  housed  in  a 
department  of  the  bank, 

^mments  received  on  the  definition 
of ’’department”  were  generally  criticaL 
Six  comments  emphasized  that  it  would 
be  impossible  for  banks  to  comply  with 
the  reouirement  since  state  law  in  many 
cases  does  hot  separate  the  assets, 
liabilities,  obligations  and  expenses  of 
any  division  of  a  bank  from  any  other 
division  of  the  bank.  As  it  may  be 
difficult  (and  certainly  time  consuming) 
to  amend  state  law,  few  state  banks 
could  comply  with  the  regulation  thus 
state  banks  would  be  forced  to  establish 
subsidiaries.  One  comment  added  that 
the  reqtdrement  wo;ild  impose  costs 
that  would  discriminate  against  smaller 
banks  while  another  comment  indicated 
that  the  requirements  would  discourage 
the  conduct  of  activities  on  a  small 
scale.  Three  comments  suggested  that 
the  requirements  be  imposed  only  on  a 
case4)y-case  basis.  One  comment 
suggested  the  requirements  are 
unnecessa^  for  activities  such  as  the 
purchase  of  auction  rate  and  adfustable 
rate  prefaired  stock. 

The  definition  of  ’’department”  as 
contained  in  the  fiital  regulation  has 
been  amended  slightly  in  response  to 
the  comments.  The  requirement  that  the 
bank  and  its  department  are  Undated 
separately  under  state  law  has  been 
eliminate  and  the  requirement  that  the 
department’s  assets,  lial^ties, 
obligations  and  expense  are  separate 
from  those  of  the  remainder  of  the  bank 
has  been  modified  by  eliminating  the 
requirement  that  separation  be 
established  by  state  statute.  However, 
the  reference  to  state  statute  has  been 
added  to  the  requirement  that  the 
obligations,  liabilities  and  e^qienses  of 
the  department  can  only  be  satisfied 
with  the  assets  of  the  department. 

The  change  with  respk:t  to  the 
liquidatiem  of  the  department  has  been 


s  The  FDIC  QOBoedM  ttM  possibility  dial  not  all 
otherwise  Impanniasibte  actislties  need  to  be 
confined  to  a  department  in  order  to  protect  the 
deposit  insnrance  firnds  from  signifi^t  risk. 


made  in  recognition  of  the  fact  that 
separate  liquidation  may  not  be 
practical  in  the  case  of  activities  that  are 
not  separately  regulated  and  supervised. 
Eliminating  me  requirement  that  state 
law  sep^te  the  bmik’s  and  the 
departindhrs  assets  allows  a  bank  to 
establish  that  separation  through  its 
own  accounting  and/or  other  practices. 
The  reference  to  state  law  in  the  case  of 
the  satisfaction  of  liabilities  has  been 
added  as  the  FDIC  feels  stroncly  that 
without  the  force  of  state  law  behind  it, 
an  attempt  by  the  bank  to  limit  the 
repayment  of  those  liabilities  from  the 
bemk’s  genera]  assets  may  not  be 
successful. 

When  the  deparment  structiue  is 
required  by  the  FDIC,  the  final 
relation  does  not  require  that  the 
department  must  be  totally  separate 
from  the  operations  of  the  insured  bank, 
however,  areas  of  operation  of  the 
department  must  be  distinguished  firam 
other  areas  of  the  bank.  The  FDIC  does 
not  wish  to  limit  the  methods  that  may 
be  employed  in  making  the  distinction 
other  than  to  emphasize  that  the 
operatitms  of  the  department  should  be 
recognizably  difierent  from  the 
operations  of  the  bank.  The  FDIC 
intends  to  maintain  its  flexibility  in 
applying  this  standard  in  order  to 
bmance  the  legitimate  needs  of  the  bank 
to  reduce  costs  with  the  FDlC’s  goal  of 
limiting  customer  confusion  as  much  as 
possible.  The  requirement  to  maintain 
separate  records  and  accoxmts  will  help 
cl^fy  which  assets  are  available  to 
meet  the  obligations  of  the  department. 
This  arrangement  also  allows  fmr  a  better 
indication  of  profitability  of  the 
operation.  The  FDIC  anticipates  that 
most  institutions  would  normally 
maintain  separate  accounts  and  records 
for  operations  in  a  department, 
therefore,  this  requirement  should  not 
represent  an  added  buxden.  Certain 
expenses  may  be  shared  between  a  bank 
and  its  department,  but  such 
arrangements  should  reflect  a 
reasonable  estimation  of  the 
department’s  share  of  the  expense. 

7.  Commercial  Venture 

The  proposed  regulation  contained  a 
definition  of  the  term  commercial 
venture  which,  in  brief,  defined  a 
commercial  venture  to  mean  any 
activity  other  than  providing  a  finannia) 
service.  Financial  service  was  in  turn 
defined.  The  definition  was  for  the  most 
part  favorably  received.  The  definition 
has  been  omitted  from  the  final 
regulation,  however,  as  the  prohibition 
on  the  direct  conduct  of  any  commercial 
venture  by  an  insured  state  bank  which 
had  been  contained  in  the  proposal  has 
been  dropped  from  the  find  regulation. 
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A  discussion  of  the  proposed 
prohibition  on  commercial  ventures  as 
well  as  a  discussion  of  the  reasons  why 
the  prohibition  is  being  eliminated  are 
set  out  elsewhere  below. 

6.  Director,  Executive  Officer,  Principal 
Shareholder,  and  Related  Interest 

The  text  of  the  proposed  rule  did  not 
itself  contain  definitions  of  the  terms 
director,  executive  officer,  principal 
shareholder  and  related  interest, 
however,  the  preamble  accompanying 
the  proposal  indicated  that  those  terms 
would  be  understood  to  have  the  same 
meaning  as  is  relevant  for  purposes  of 
section  22(h)  of  the  Federal  Reserve  Act 
(12  U.S.C.  375)  and  §  337.3  of  the  FDIC’s 
regulations  (12  CFR  337.3).  The  final 
rule  specifically  incorporates  those 
definitions  in  the  text  of  the  regulation 
by  cross  referencing  §  337.3  of  the 
FDIC’s  regulations.  ' 

9.  Extension  of  Credit 

The  proposed  regulation  defined 
"extension  of  credit"  as  having  the  same 
meaning  as  used  for  the  purposes  of 
§  337.3  of  this  chapter.  This  definition  is 
unchanged  in  the  final  rule. 

10.  Investment  in  Department 

The  proposed  regulation  defined  the 
term  "investment  in  a  department"  as 
any  transfer  of  funds  by  an  insured  state 
bank  to  one  of  its  departments  which  is 
represented  on  the  department’s 
accounts  and  records  as  an  accounts 
payable,  a  liability,  or  equity  of  the 
department.  The  definition  specifically 
provided  that  transfers  of  funds  to  the 
department  in  payment  of  services 
rendered  by  that  department  are  not  to 
be  considered  an  investment  in  the 
department.  No  comments  were 
received  on  the  proposed  definition  and 
it  is  therefore  being  adopted  in  final 
without  change.  The  definition  is  only 
relevant  to  the  grandfathered  conduct  of 
certain  insmance  underwriting 
activities  unless  the  FDIC  imposes  on  a 
case-by-case  basis  a  limit  on  a  bank’s 
investment  in  a  department  and/or  the 
FDIC  (again  on  a  case-by-case  basis) 
requires  a  bank  to  deduct  its  investment 
in  a  department  bom  the  bank’s  capital. 

11.  Investment  in  Subsidiary 

The  proposed  regulation  defined  the 
term  "investment  in  a  subsidiary”  to 
mean  the  total  equity  investment  in  a 
subsidiary  by  a  bank  plus  any  debt 
issued  by  the  subsidiary  that  is  held  by 
the  bank.  Although  no  comments  were 
received  which  directly  questioned  this 
definition,  several  comments  indirectly 
sought  clarification.  'The  proposed 
regulation  listed  among  its  standard 
conditions  the  requirement  that  an 


insured  state  bank  meet  a  certain  capital 
level  after  deducting  its  investment  in  a 
subsidiary.  Another  proposed  provision 
limited  a  bank’s  extensions  of  credit  to 
its  subsidiary.  Several  comments 
thought  that  it  was  inconsistent  for  the 
regulation  to  limit  a  bank’s  lo^s  to  its 
subsidiary  but  not  to  limit  a  bank’s 
investment  in  its  subsidiary  and  several 
others  urged  the  FDIC  to  consider  senior 
subordinated  debt  to  be  covered  by  the 
loan  limitation  and  not  to  be 
encompassed  by  the  definition  of 
"investment  in  a  subsidiary". 

The  definition  has  been  modified  in 
the  final  regulation  to  include  any 
extensions  of  credit  fi'om  the  bank  to  its 
subsidiary.  However,  as  is  discussed  in 
more  detail  below,  the  final  regulation 
does  not  impose  any  automatic  limit  on 
a  bank’s  extensions  of  credit  to  its 
subsidiary  and  the  automatic  capital 
deduction  has  been  eliminated  (except 
in  th^  case  of  certain  grandfathered 
insurance  underwriting  subsidiaries) 
due  to  the  elimination  of  the  standard 
conditions  from  the  final  regulation. 
Thus,  unless  the  FDIC  imposes  on  a 
case-by-case  basis  a  limit  on  a  bank’s 
investment  in  its  subsidiary  and/or  the 
FDIC  requires  a  bank  to  deduct  its 
investment  in  its  subsidiary  fi'om  the 
bank’s  capital,  the  definition  of 
"investment  in  a  subsidiary”  is  only 
relevant  insofar  as  certain  grandfathered 
insurance  underwriting  subsidiaries  are 
concerned. 

General  Prohibition  on  Engaging  as 
Principal  in  Activities  That  Are  Not 
Permissible  for  a  National  Bank 

Section  362.4(a)(1)  of  the  final 
regulation  tracks  section  24(a)  of  the  FDI 
Act.  Section  362.4(a)(1)  provides  that 
after  December  19, 1992,  no  insured 
state  bank  may  directly  engage  as 
principal  in  any  activity  that  is  not 
permissible  for  a  national  bank,  and  no 
subsidiary  of  an  insured  state  bank  may 
engage  as  principal  in  any  activity  that 
is  not  permissible  for  a  subsidiary  of  a 
national  bank,  unless  the  FDIC  gives  its 
consent.  (The  fined  regulation  contains  a 
number  of  exceptions  to  the  general 
requirement  to  obtain  consent  which  eire 
discussed  in  detail  below.)  Insured  state 
banks  that  wish  to  obtain  consent  must 
file  an  application  in  accordance  with 
§  362.4(d)  of  the  final  regulation. 

Insured  nonmember  banks  are  not 
prohibited  fiom  requesting  the  FDIC’s 
consent  to  engage  as  principal  in  any 
activity  that  is  otherwise  not 
permissible  for  a  nationd  bank  or  its 
subsidiaries  with  the  exception  of 
insurance  underwriting.  Insurance 
underwriting  activities  beyond  the 
authority  of  national  banks  are 
specifically  precluded  to  insured  state 


banks  by  section  24(b)(1)  of  the  FDI  Act 
and  may  not  be  engaged  in  by  an 
insmed  state  ban&  unless  otherwise 
excepted  by  section  24  and  part  362. 

The  statutory  prohibition  on  insurance 
underwriting  activities  foxmd  in  section 
24(b)(2)  of  the  FDI  Act  is  repeated  in  the 
final  regulation  at  §  362.4(a)(2).  The 
language  of  paragraph  (a)(2)  makes  clear 
that  the  prohibition  does  not  apply  if 
the  insurance  underwriting  activity  is 
otherwise  permitted  by  part  362. 

The  proposed  regulation  had 
indicated  that  insured  state  banks 
would  not  be  permitted  to  directly 
conduct  commercial  ventures.  The 
prohibition  would  not,have  prevented 
an  insured  state  banlc  ftom  requesting 
the  FDIC’s  consent  to  engage  as 
principal,  through  a  majority-owned 
subsidiary,  in  a  commercial  venture  of 
the  sort  that  is  not  permissible  for  a 
national  bank  subsidiary.  The  following 
discussion  of  that  aspect  of  the  proposal 
appeared  in  the  preamble  accompanying 
<the  proposed  regulation. 

Paragraph  (a)(2)  of  the  proposal  represents 
in  essence  the  opinion  of  the  FDIC  that 
directly  engaging  in  commercial  ventures 
presents  a  significant  risk  to  the  deposit 
insurance  fund  and  that  such  activities  are 
inappropriate  for  federally  insured 
depository  institutions.  The  FDIC  has  the 
responsibility  under  section  24  of  the  FDI  Act 
to  ensure  that  activities  conducted  by  insured 
state  banks  do  not  pose  a  significant  risk  to 
the  deposit  insurance  funds.  Moreover,  the 
FDI  Act  also  directs  the  FDIC  to  ensure  that 
activities  conducted  by  insured  banks  are 
consistent  with  the  purposes  of  federal 
deposit  insurance,  i.e.,  among  other  things 
that  the  activities  are  appropriate  given  the 
extension  of  the  federal  safety  net  to  the 
institution.  Federal  deposit  insurance 
permits  banks  to  fund  illiquid  investments 
(such  as  loans)  with  bank  deposits  (which  are 
liquid  assets),  that  is  to  say,  federal  deposit 
insurance  is  designed  to  enhance  the  asset 
transformation  services  of  banlcs.  Federal 
deposit  insurance  enhances  those  activities 
as  it  provides  stability  to  the  banking  system 
by  eliminating  the  motivation  behind  bank 
runs.  It  would  be  inappropriate,  as  well  as 
counterproductive,  for  the  federal  safety  net 
to  in  effect  be  extended  to  activities  that  do 
not  compliment  bank  asset  transformation 
services  and  which  are  not  associated  with 
the  production  and  distribution  of  financial 
services.  To  do  so  may  lead  to  greater  risk 
taking  by  banks  (but  not  bank  shareholders) 
and  may  ultimately  adversely  affect  the 
depmsit  insurance  fund.  What  is  more,  it  may 
be  safely  assumed  that  bank  management  is 
not  likely  to  have  the  necessary  expertise 
associated  with  conducting  commercial 
ventures  and  that,  if  banks  were  to  conduct 
commercial  ventures,  banks  would  not  have 
any  particular  advantage  in  commercial 
businesses  based  upon  economies  of  scale  or 
other  factors  which  would  make  those 
ventures  profitable  for  banks.  58  FR  6459, 
columns  2  and  3. 
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The  FDIC  received  eleven  comments 
that  objected  to  the  flat  prohibition  on 
insured  sfhte  banks  directly  engaging  in 
commercial  ventures.  One  comment 
supported  the  prohibition.  The  ^ 
comments  which  objected  to  the 
prohibition  unanimously  expressed  the 
opinion  that  banks  should  be  permitted 
to  request  the  FDIC's  consent  to  engage 
in  such  activities  and  that  the  FDIC 
should  only  prohibit  that  conduct,  if  at 
all,  after  a  case-by-case  analysis.  Some 
of  the  comments  also  expressed  concern 
that  the  prohibition  could  be  read  to 
prohibit  some  activities  that  banks 
presently  undertake  to  satisfy  their 
community  reinvestment  act 
obligations. 

Alter  carefully  weighing  the 
comments,  the  Board  of  Directors  has 
determined  to  adopt  the  case-by-case 
approach  urged  by  the  comments. 

Having  adopted  this  change,  however, 
the  Board  of  Directors  wishes  to  apprise 
insured  state  banks  that  the  burden  of 
persuading  the  FDIC  that  such  activities 
do  not  present  a  significant  risk  to  the 
fund  and  that  such  activities  are 
appropriate  for  federally  insured 
institutions  resides  with  the  applicant. 
Moreover,  given  the  FDIC’s  continued 
reservations  about  such  activities,  that 
bxurden  is  a  heavy  one. 

Ten  comments  objected  to  the 
requirement  for  a  state  bank  to  seek  the 
FDIC’s  consent  prior  to  exercising  a 
power  authorized  by  the  bank’s 
chartering  authority.  The  main  concern 
expressed  by  these  comments  was  that 
the  requirement  will  impair  the  dual 
banking  system.  Five  comments 
indicated  that  the  need  to  become 
familiar  with  OCC  regulations,  etc. 
creates  a  tremendous  burden  for  state 
banks.  Four  comments  requested  that 
the  FDIC  create  a  list  of  activities  that 
are  permissible  for  national  banks.  One 
comment  requested  that  the  FDIC  adopt 
a  formal  procedure  whereby  an  insured 
state  bank  could  obtain  an  opinion  from 
the  OCC  as  to  whether  a  particular 
activity  is  permissible  for  a  national 
bank  and  one  comment  requested  that 
the  FDIC  clarify  how  the  FDIC  intends 
to  co-ordinate  with  the  OCC  on  the  issue 
of  what  activities  are  permissible  for 
national  banks. 

The  requirement  to  in  certain 
instances  obtain  FDIC’s  consent  before 
exercising  state  authorized  powers  has 
been  retained  in  the  final  rule.  Although 
that  requirement  might  possibly  be 
characterized  by  some  as  impairing  the 
dual  banking  system,  section  24  is  clear 
and  imambiguous  in  establishing  just 
such  a  requirement.  The  FDIC  has  no 
discretion  in  this  matter.  It  is  the  FDIC’s 
desire  to  minimize  the  potential  impact 
of  the  regulation  on  the  dual  banking 


system  by  carving  out  situations  in 
which  applications  are  in  efiect 
preapproved  and  by  processing 
applications  that  are  necessary  as 
quickly  as  possible.  The  FDIC 
recognizes  that  it  will  be  difficult  for 
state  banks  to  become  familiar  with  CXX3 
regulations,  etc.  and  for  that  reason  has 
made  available  upon  request  through 
the  FDIC’s  Office  of  Public  Information 
a  list  of  activities  and  equity 
investments  that  the  OCC  has 
recognized  as  permissible  for  national 
banlu  and  their  subsidiaries.  Although 
this  list  is  not  a  comprehensive  list,  it 
should  be  a  valuable  aid  for  insured 
state  banks.  Finally,  the  FDIC  intends  to 
respond  to  inquiries  from  insured  state 
baiiks  as  to  the  permissibility  of  certain 
activities  as  quickly  as  possible  and  will 
closely  coordinate  with  the  OCC  to  the 
fullest  extent  possible  in  responding. 

Exceptions  to  the  General  Requirement 
to  Obtain  FDIC’s  Prior  Consent 

Section  362.4(b]  of  the  proposed 
regulation  sets  out  several  exceptions  to 
the  general  requirement  than  an  insured 
state  bank  must  obtain  the  FDIC’s  prior 
consent  to  directly  or  indirectly  engage 
as  principal  in  any  activity  that  is  not 
permissible  for  a  national  bank  and  its 
subsidiaries.  Several  of  the  exceptions 
were  simply  carried  over  from  section 
24  itself.  Other  exceptions  embodied  the 
FDIC’s  preliminary  determination  that  it 
would  not  present  a  significant  risk  to 
the  deposit  insurance  fund  for  any 
insured  state  bank  to  engage  as  principal 
in  particular  activities  provided  that 
certain  conditions  and  restrictions  are 
observed.  Three  such  exceptions  based 
upon  a  lack  of  significant  risk  to  the 
fund  were  proposed  (guarantee 
activities,  activities  that  are  closely 
related  to  banking,  securities  activities 
conducted  throu^  a  subsidiary  of  an 
insured  nonmember  bank  pursuant  to 
§  337.4  of  this  chapter).  The  proposal 
also  specifically  invited  comment  on 
whether  the  list  of  activities  which  do 
not  present  a  significant  risk  to  the  fund 
should  be  expanded. 

In  addition,  the  FDIC  sought  comment 
on  whether  an  additional  exception 
should  be  added  to  the  regulation  which 
would  allow  an  insured  state  bank  the 
flexibility  of  holding  equity  securities 
through  a  bona  fide,  majority-owned 
subsidiary  subject  to  certain  restrictions. 
The  preamble  to  the  proposed 
regulation  indicated  that  the  type  of 
restrictions  imder  consideration  by  the 
FDIC  were:  (1)  The  equity  securities 
must  be  listed  on  a  national  securities 
exchange,  (2)  the  subsidiary  cannot 
control  any  issuer  of  securities,  (3)  the 
bank  must  meet  its  minimvim  capital 
requirements,  (4)  the  bank  must  be 


adequately  capitalized  without  taking 
into  consideration  the  bank’s 
investment  in  the  subsidiary,  and  (5)  the 
bank’s  investment  in  the  subsidiary  is 
no  greater  than  25  percent  of  the  bank’s 
capitals  In  addition  to  seeking  comment 
on  the  above,  the  preamble  to  the 
proposed  regulation  invited  comment 
on  ffie  impact  of  section  24  of  the  FDI 
Act  on  the  investment  portfolios  of 
subsidiaries  of  insured  state  banks 
whose  insurance  underwriting  activities 
are  excepted  by  part  362  and  section  24 
of  the  FDI  Act  from  the  general 
prohibition  on  insurance  underwriting 
activities. 

All  of  the  proposed  exceptions  have 
been  retained  (in  certain  instances  the 
exceptions  have  been  modified  based 
upon  the  comments)  and  a  number  of 
additional  exceptions  have  been  added 
to  the  final  regulation.  In  addition  the 
exceptions  are  now  found  in  paragraph 
(c)  of  §  362.4.  In  each  case  the  references 
to  “subsidiary”  in  §  362.4(c)  have  been 
changed  to  “majority-owned 
subsidiary”.  This  change  is  made 
merely  in  way  of  clarification  in  order 
to  avoid  possible  confusion.  The 
exceptions,  as  well  as  the  comments 
received  by  the  FDIC,  are  discussed  in 
detail  below. 

Generally  speaking,  all  of  the 
exceptions  require  that  the  bank  meet  its 
minimum  capital  requirements.  (This 
requirement  is  expressly  derived  from 
the  requirements  of  section  24  of  the 
FDI  Act.)  It  is  not  the  FDIC’s  intention 
to  require  any  bank  whose  capital  falls 
below  those  minimum  standards  to 
immediately  cease  any  activity  in  which 
the  bank  had  been  engaged  pursuant  to 
an  exception.  The  FDIC  will  deal  with 
such  eventuality  rather  on  a  case-by- 
case  basis  through  the  examination 
process.  In  short,  the  FDIC  intends  to 
utilize  the  supervisory  and  regulatory 
tools  available  to  it  in  dealing  with  the 
bank’s  loss  of  capital.  The  issue  of  the 
bank’s  ongoing  activities  will  be  dealt 
with  in  the  context  of  that  efiort.  In  the 
case  of  a  state  member  bank,  the  FDIC 
will  commimicate  its  concerns 
regarding  the  continued  conduct  of  an 
activity  to  the  bank’s  appropriate  federal 
banking  agency.  It  is  that  agency  which 
will  formulate  a  response  to  the  bank’s 
drop  in  capital.  The  FDIC  is  of  the 
opinion  that  the  case-by-case  approach 
to  whether  a  bank  will  be  permitted  to 
continue  an  activity  is  preferable  to 
forcing  a  bank  to,  in  all  instances, 
immediately  cease  the  activity  in 
question.  Such  an  inflexible  approach 
could  exacerbate  an  already  poor 
situation  and  the  FDIC  has  thus  opted 
to  reject  that  approach.  It  should  be 
noted  that  the  FDIC  sought  comment  on 
the  above  described  posture  in 


Federal  Register  /  Vol.  58,  No.  234  /  Wednesday,  December  8,  1993  /  Rules  and  Regulations  64473 


connection  with  the  proposed 
regulation.  No  comments  were  received. 

1.  Savings  Bank  Life  Insurance 

Section  362.4(b)(1)  of  the  proposal 
provided  that  any  insured  state  bank 
that  is  located  in  Massachusetts,  New 
York  or  Connecticut  is  not  prohibited 
from  engaging  in  the  imderwriting  of 
savings  bmik  life  insurance  provided 
that  three  conditions  are  met:  (1).  The 
FDIC  has  not  found  that  such  activities 
pose  a  significant  risk  to  the  fund;  (2) 
the  bank  conducts  the  savings  bank  life 
insurtmoe  activities  through  a  division 
of  the  bank  that  meets  the  definition  of 
a  “department”;  and  (3)  the  bank  makes 
certain  customer  disclosures.  The 
proposed  exception  is  beised  upon 
section  24(e)  of  the  FDI  Act  wMch 
creates  a  savings  bank  life  insurance 
exception,  requires  that  customer 
disclosures  be  made,  and  directs  the 
FDIC  to  make  a  finding  whether  savings 
bank  life  insurance  activities  conducted 
under  the  exception  in  section  24(e)  will 
pose  a  significwt  risk  to  the  deposit 
insurance  fimd.  The  statute  directed  the 
FDIC  to  make  stich  finding  by  December 
19, 1992. 

The  substance,  timing,  and  placement 
of  the  proposed  disclosures  were  the 
same  as  are  required  under  §  362.3(b)(3) 
of  part  362  which  sets  out  a  parallel 
exception  for  the  ownership  of  the 
equity  of  a  savings  bank  life  insurance 
company.  Under  the  exception  as 
proposed,  disclosures  were  inquired  to 
be  prominent,  to  be  made  prior  to  the 
time  of  purchase  of  the  insuirance 
policy,  other  insurance  product,  or 
annuity,  and  were  required  to  be  in  a 
separate  document  clearly  labeled 
“customer  disclosure”  if  the  disclosvue 
did  not  appear  on  the  foce  of  the  policy, 
other  insurance  product,  or  annuity. 

The  proposal  provided  that  the 
following  or  a  similar  statement  would 
satisfy  the  disclosure  requirements; 
“This  [insurance  policy,  other  insurance 
product,  annuity]  is  not  a  federally 
insured  deposit  and  only  the  assets  of 
the  bank‘8  insurance  department  may 
legally  be  used  to  satisfy  any  obligation 
of  that  department”  Lakly,  the  proposal 
indicated  that  an  insured  state  bank 
could  comply  with  the  disclosure 
requirements  by  meeting  any 
substantially  similar  disclosure 
requirement  imposed  by  state  law  or 
regulation. 

No  comments  were  received  on  this 
exception.  Despite  that  fact,  however, 
the  savings  bank  life  insurance 
exception  has  been  adopted  as  proposed 
with  one  change.  As  required  by  section 
24(e),  the  FDIC  imnduct^  a  study  of  the 
savings  bank  life  insurance  systems  in 
Massachusetts,  New  York  and 


Connecticut  and  on  May  25. 1993, 
issued  its  determination  regarding 
whether  savings  bank  life  insurance 
activities  pose,  or  may  pose,  a 
significant  risk  to  the  deposit  insvirance 
funds.  Although  that  study  concluded 
that  certain  aspects  of  the  systems  in 
those  states  may  warrant  certain 
regulatory  or  supervisory  initiatives  by 
the  FDIC  which  the  agency  may 
.undertake  in  the  future,  tlm  FDIC 
determined  that  the  operation  of  the 
system  in  those  states  does  not  at  the 
present  time  present  a  significant  risk  to 
the  deposit  insiuence  funds.  In  view  of 
the  issuance  of  the  FDIC’s  conclusion, 
the  savings  bank  life  insurance 
exception  in  the  final  regulation  has 
been  modified  from  the  proposal  in  that 
the  final  regulation  conditions  the 
exception  on  the  FDiC  not  altering  its 
determination  that  was  made  pursuant 
to  section  24(e)  of  the  FDI  Act. 

2.  Insurance  Underwriting 

Section  24(dK2)(A)  of  the  FDI  Act 
provides  that  no  subsidiary  of  an 
insured  state  bank  may  engage  in 
insurance  underwriting  except  to  the 
extent  such  activities  are  permissible  for 
national  banks.  Notwithstanding  the 
general  prohibition  under  section 
24(d)(2)(A),  section  24(d)(2)(B)  provides 
that  a  well-capitalized  insured  state 
bank  and  its  subsidiaries  were  lawfully 
providing  insurance  as  principal  on 
NovembCT  21, 1991  may  continue  to 
provide  insurance  as  principal  in  the 
state  or  states  in  whicn  the  bank/ 
subsidiary  did  so  on  November  21, 1991 
so  long  as  the  insurance  that  is  provided 
is  of  the  same  type  which  the  bank 
provided  as  of  November  21. 1991  and 
provided  tliat  the  insurance  is  only 
offered  to  residents  of  that  state, 
individuals  employed  in  that  state,  and 
any  other  person  to  whom  the  bank 
provided  insurance  as  principal  without 
interruption  since  such  person  resided 
in  or  was  employed  in  that  state.  In  the 
case  of  resident  companies  or 
partnerships,  the  bank’s  principal 
activities  must  be  limited  to  providing 
insurance  to  the  company’s  or 
partner^p’s  employees  residing  in  the 
state  and/or  to  providing  insurance  to 
cover  the  company's  or  partnership's 
property  located  in  the  state. 

Section  362.4(b)(2)(i)  of  the  proposed 
regulation  recited  the  exception  for 
insurance  imderwriting  found  in  section 
24(d)(2)(B).  That  provision  has  been 
adopted  in  the  final  regulation  without 
change.  (See  §  362.4(c)(2)(i)).  The  FDIC 
did  receive  several  comments  which 
were  critical  of  the  exception  as  worded 
because,  in  the  opinion  of  the 
comments,  the  exception  peroetuates 
the  mistake  made  by  $  362.3(o)(7)  of  part 


362.  That  mistake,  again  according  to 
the  comments,  is  tp  misread  the 
geographic  scope  of  the  statutory 
exception  found  in  section  24(d)  to 
extend  beyond  the  state  in  which  the 
bank  is  chartered  and  the  state  in  which 
the  bank’s  subsidiary  is  incorporated. 

The  FDIC  was  petitioned  pursuant  to 
section  553(e)  of  the  Administrative 
Procedure  Act  (5  U.S.C.  553(e))  to 
amend  those  provisions  of  part  362 
which  concern  the  grandfa&ered 
insurance  underwriting  authority  of 
insured  state  banks.  In  response  to  those 
petitions,  on  April  29, 1993  the  FDIC 
sought  public  comment  on  the  issue  of 
whether  or  not  part  3^^hould  be 
amended  to  reflect  a  narrowed  reading 
of  the  geographic  scope  of  the  exception 
contained  in  section  24(d)(2)(B)  of  the 
FDI  Act  (58  FR  25953).  Staff  is 
reviewing  those  comments  and  expects 
to  take  the  matter  to  the  Board  of 
Directors  for  consideration  in  the  near 
future.  In  the  interim,  the  Board  of 
Directors  has  determined  that  it  is 
appropriate  to  adopt  the  provision  as 
proposed.  If  the  Board  of  Directors 
should  ultimately  determine  in 
connection  with  the  April  solicitation  of 
comment  that  it  is  appropriate  to  narrow 
the  reach  of  the  insurance  underwriting 
exception,  all  relevant  portions  of  part 
362  will  be  amended  at  that  time. 

Section  362.4(b)(2)(ii)  of  the  proposed 
regulation  provided  that, 
notwithstanding  the  overall  prohibition 
on  an  insured  state  bank  underwriting 
insurance  which  a  national  bank  could 
not  underwrite,  an  insured  state  bank 
that  was  engaged  in  the  underwriting  of 
insurance  on  or  before  September  30, 
1991  which  was  reinsured  in  whole  or 
in  part  by  the  Federal  Crop  Insurance 
Corporation  may  continue  to  do  so.  This 
exception  tracks  the  language  of  section 
24(b)(2)  of  the  FDI  Act  No  comments 
were  received  regarding  this  exception 
and  it  is  adopted  in  the  final  regulation 
without  change.  (See  §  362.4(c)(2)(ii).) 

Finally,  an  exception  has  been  added 
to  the  final  regulation  which  tracks  the 
statutory  exception  provided  for  certain 
title  insurance  subsidiaries.  This 
exception  makes  clear  that  an  insured 
state  bank  may  not  only  hold  the  aquity 
of  certain  title  insurance  subsidiaries 
(see  §  362.3(b)(7)(iii])  but  that  the  title 
insurance  activities  of  the  subsidiary  are 
not  affected  by  part  362  provided  that  " 
the  parent  bank  does  not  undergo  a 
change  in  control.  The  omission  of  this 
exception  from  the  proposal  was  an 
oversight.  As  it  merely  restates  what  is 
expressly  provided  for  by  statute,  it  does 
not  represent  any  substantive  change 
tmder  the  law. 
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3.  Activities  Found  Not  To  Present  a 
Significant  Risk  to  the  Deposit 
Insurance  Amd 

The  proposed  regulation  contained 
exceptions  to  required  prior  approval  ^ 
for  t^ee  activities  that  the  FDIC  had 
preliminarily  determined  did  not 
present  a  significant  risk  to  the  deposit 
insvirance  funds.  All  of  the  exceptions 
required  that  the.  insured  state  bank 
meet  and  continue  to  meet  its  applicable 
minimum  capital  standards.  In  each 
case  the  insured  state  bank  would  be 
required  to  have  the  authority  to 
conduct  the  activity  in  question,  i.e.,  the 
insured  state  bank  could  not  rely  upon 
part  362  as  authority  for  the  conduct  of 
the  activity.  The  thi^  exceptions  were: 
(1)  Guarantee  activities,  (2)  activities 
closely  related  to  banking,  and  (3) 
securities  activities  conducted  through  a 
subsidiary  of  an  insured  nonmember 
bank.  The  three  exceptions  are 
continued  in  the  finad  regulation  with, 
in  some  cases,  minor  modifications. 
These  three  exceptions,  as  well  as 
several  others  added  to  the  final 
regulation  as  a  result  of  the  comments, 
are  discussed  at  len^  below. 

The  introductory  language  of  what 
has  now  become  §  362.4(c)(3)  has  been 
reworded  somewhat  finm  the  proposal 
in  the  following  ways:  (1)  To  emphasize 
that  an  insured  state  bank  must  ^ 
authorized  to  engage  in  the  activity 
imder  state  law  and  that  the  activity 
must  be  otherwise  permissible  under 
federal  law  and  relation,  (2)  to  place 
in  the  introductory  language  the 
requirement  that  an  insured  state  bank 
must  meet  and  continue  to  meet  its 
applicable  capital  standards  (in  the 
proposal  this  language  w'as  restated  in 
connection  with  each  exception),  and 
(3)  to  specifically  indicate  that  the  FDIC 
retains  the  authority,  under  appropriate 
circumstances,  to  take  any  action  within 
its  authority  as  warranted  with  respect 
to  an  activity  for  which  an  exception 
has  been  provided.  The  change 
emphasizing  that  any  particular  activity 
must  otherwise  be  authorized  under 
state  law  and  consistent  with  federal 
law  is  being  added  in  response  to  a 
comment.  The  language  regarding 
FDIC’s  retention  of  authority  is  more  of 
a  reminder  to  state  banks  than  it  is  a 
substantive  change  and  is  consistent 
with  section  24(i)  of  the  FDI  Act  which 
provides  that  the  FDICs  authority  to 
impose  more  stringent  conditions  is  not 
affected  by  the  adoption  of  section  24. 

(a)  Guarantee  activities.  Section 
362.4(b)(3)(i)  of  the  proposed  regulation 
provided  for  an  exception  to  required 
prior  approval  for  certain  guarantee 
activities.  No  comments  were  received 
in  regard  to  this  proposed  exception 


which  is  being  adopted  in  final  without 
change.  (See  §  362.4(c)(3)(i).)  The 
explanation  of  the  proposed  guarantee 
exception  in  the  preamble  to  the 
proposed  regulation  is  set  out  below: 

Section  362.4(bK3)(i)(A)  of  the  proposed 
rule  provides  that  an  insured  state  bwk 
which  meets  and  continues  to  meet  the 
applicable  minimum  capital  standards  as 
prescribed  by  the  appropriate  federal  banking 
agency  may  directly  guarantee  the  obligations 
of  others  as  provided  for  in  $  347.3(c)(1)  of 
the  FDIC’s  regulations.  Section  347.3(c)(1) 
provides  that  foreign  branches  may  guarantee 
customer’s  debts  or  otherwise  agree  for  their 
benefit  to  make  payments  on  the  occurrence 
of  readily  ascertainable  events  if  the 
guarantee  or  agreement  specifies  the  branch’s 
maximum  monetary  liability  thereunder.  The 
guarantee  or  agreement  shall  be  combined 
with  all  standby  letters  of  credit  and  loans  for 

fiurposes  of  applying  any  legal  limitation  on 
oans  of  the  ba^  If  the  guarantee  or 
agreement  is  subject  to  separate  limitation 
under  state  or  federal  law,  the  separate 
limitation  shall  apply  in  lieu  of  the  loan 
limitation. 

Section  362.4(b)(3)(i)(B)  of  the  proposed 
regulation  provides  that  an  insured  state 
bwk  that  meets  and  continues  to  meet  the 
applicable  minimum  capital  standards  as 
prescribed  by  the  appropriate  federal  banking 
agency,  may  directly  offer  customer- 
sponsored  credit  card  programs,  and  similar 
arrangements,  in  which  the  insured  state 
bank  undertakes  to  guarantee  the  obligations 
of  individuals  who  are  its  retail  banki^ 
deposit  customers,  provided  that  the  bank 
must  establish  the  creditworthiness  of  the 
individual  before  undertaking  to  guarantee 
his/her  obligations. 

Both  of  these  exceptions  are  carried  over 
from  part  332  of  the  FDIC’s  regulations, 
“Powers  Inconsistent  with  the  Purposes  of 
Federal  Deposit  Insmance  Law’’.  That 
regulation  •  *  *  prohibits  insured  state 
nonmember  banks  (except  a  District  bank) 
from,  among  other  things,  acting  as  surety  or 
guaranteeing  the  obligations  of  others  subject 
to  certain  listed  exceptions.  The  FDIC  has 
also  recognized  a  number  of  additional 
exceptions  over  the  years  on  an  interpretive 
basis.  Those  interpretive  exceptions  are  the 
same  ones  that  the  CXX  has  recognized  by 
regulation  for  national  banks.  National  bmiks 
have  been  foimd  by  the  courts  to  lack  the 
authority  to  act  as  sxuety  or  guarantee  the 
obligations  of  others  except  in  certain 
instances.  The  two  exceptions  set  out  in 
S  362.4(b)(3)(i)  of  the  proposal  which  are 
carried  over  from  part  332  are  not  foimd  in 
OOC’s  regulations.  Insured  state  banks 
should  note  that  any  guarantee  that  would  be 
permissible  for  a  national  bank  may  be 
entered  into  by  a  state  bank,  assuming  that 
state  law  authorizes  the  bank  to  do  so, 
without  the  bank  first  obtaining  the  FDIC’s 
consent  under  part  362. 

(b)  Activities  that  are  closely  related 
to  banking.  Section  362.4(b)(3)(ii)  of  the 
proposed  regulation  provided  for  an 
exception  to  the  prior  approval 
requirement  in  the  case  of  as  principal 
activities  engaged  in  by  a  majority* 


owned  subsidiary  if  the  activities  have 
been  found  by  the  Board  of  Governors 
of  the  Federal  Reserve  System  (FRB)  to 
be  closely  related  to  banking  for  the 
purposes  of  section  4(c)(8)  of  the  Bank 
Holdiilgf'Oompany  Act  (12  U.S.C.  1843). 
Thus,  under  the  exception  as  proposed, 
any  “as  principal’’  activity  that  is  on  the 
FRB’s  section  4(c)(8)  list  (see  12  CFR 
225.25),  or  has  been  found  by  the  FRB 
by  order  to  be  closely  related  to  banking, 
would  not  require  the  FDIC’s  prior 
consent  if  it  is  to  be  conducted  through 
a  subsidiary.  Comment  was  specifically 
requested  on  whether  this  exception 
should  be  retained,  whether  the 
subsidiary  should  be  required  to  be  a 
bona  fide  subsidiary,  and  whether  a 
similar  exception  should  be  provided 
for  the  direct  conduct  of  such  activities 
by  an  insured  state  bank. 

Fourteen  comments  supported  the 
proposed  exception.  Eight  comments 
suggested  that  the  final  regulation 
provide  a  similar  exception  for  a  state 
bank  which  directly  conducts  activities 
that  have  been  foimd  to  be  closely 
related  to  banking.  Nine  comments 
expressed  the  opinion  that  there  was  no 
need  to  require  a  subsidiary  of  the  bank 
which  engages  in  activities  closely 
related  to  banking  to  be  a  bona  fide 
subsidiary. 

The  final  regulation  retains  the 
exception  for  a  majority-owned 
subsidiary  which  solely  engages  in 
activities  that  have  been  found  to  be 
closely  related  to  banking 
(§  362.4(c)(3)(ii)(B)).  Such  subsidiaries 
are  not  required  to  be  bona  fide 
subsidiaries.  In  addition,  an  exception 
has  been  added  to  the  final  rule  which 
allows  an  insured  state  bank  to  directly 
engage  as  principal  without  the  FDIC’s 
prior  consent  in  any  activity  that  is  not 
permissible  for  a  national  bank  provided 
that  the  FRB  has  determined  by 
regulation  or  order  that  the  actmty  is 
closely  related  to  banking  for  the 
purposes  of  section  4(c)(8)  of  the  Bank 
Holding  Company  Act.  The  exception 
specifically  indicates,  however,  that  it  is 
not  to  be  construed  to  permit  the  bank 
to  directly  hold  any  equity  security 
which  is  an  impermissible  investment 
for  a  national  bank  and  which  is  not 
otherwise  permissible  under  §  362.3(b) 
of  part  362.  Insured  state  banks  should 
also  note  that  the  exception  should  not 
be  construed  to  permit  a  bank  to  directly 
conduct  an  activity  that  is  otherwise 
impermissible  under  federal  law.  In 
ad^tion,  banks  are  to  be  advised  that  a 
subsidiary  which  engages  in  securities 
activities  that  have  been  found  to  be 
closely  related  to  banking  but  which  fall 
within  the  scope  of  §  337.4  of  the  FDIC’s 
regulations  are  subject  to  that  regulation 
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rather  than  part  362  (see  exception 
discussed  immediately  below). 

(c)  Securities  activities  conducted 
through  a  subsidiary  of  an  insured 
nonmember  bank.  Section 
362.4(c)(3)(iii)  of  the  proposed 
regulation  set  out  an  exception  for 
secruities  activities  conducted  by  an 
insured  nonmember  bank  throu^  a 
subsidiary  of  the  bank  provided  that:  (1) 
Those  activities  are  conducted  in 
compliance  with  §  337.4  of  the'  FDIC’s 
regulations.  (2)  the  bank  meets,  and 
continues  to  meet,  the  applicable 
minimum  capital  standards  of  part  325 
of  the  FDIC’s  regulations,  and  (3)  the 
bank  is  adequately  capitalized  exclusive 
of  any  investment  in  ^e  subsidiary  that 
is  required  by  §  337.4  to  be  deducted 
from  the  bank’s  capital.  In  brief,  the 
exception  as  proposed  excluded  from 
coverage  rmder  part  362  any  securities 
activities  of  the  type  covert  by  §  337.4 
which  are  conducted  in  accordance 
with  §  337.4. 

Section  337.4  of  the  FDIC’s 
regulations  governs  the  securities 
activities  of  subsidiaries  of  instued 
nonmember  banks.  In  brief,  that 
reflation: 

U)  Requires  that  any  subsidiary 
which  engages  in  securities  activities 
that  are  not  permissible  for  the  parent 
bank  under  section  16  of  the  Glass* 
Steagall  Act  (12  U.S.C.  24(Seventh)) 
must  be  a  bona  fide  subsidiary; 

(2)  Requires  the  b£ink’s  investment  in 
such  a  subsidiary  to  be  deducted  fi-om 
the  bank’s  capital; 

(3)  Requires  that  the  FDIC  be  given 
prior  notice  before  an  insured 
nonmember  bank  acquires  or  establishes 
a  subsidiary  that  engages  in  any 
securities  activity; 

(4)  Places  certain  restrictions  on 
transactions  between  a  bank  and  its 
securities  subsidiary;  and 

(3)  Requires  that  customer  disclosures 
be  given  under  certain  circumstances. 

Section  337.4  of  the  FDIC’s 
regulations  was  adopted  in  1984  in 
order  to  address  the  safety  and 
soundness  and  conflicts  of  interest 
concerns  that  can  arise  if  an  insured 
nonmember  bank  has  a  subsidiary 
which  engages  in  securities  activities  of 
the  sort  that  are  not  permissible  under 
the  Glass-Steagall  Act  for  the  parent 
bank.  In  proposing  the  exception  under 
part  362,  the  FDIC  indicated  that  it  was 
satisfied  that  the  restrictions  contained 
in  §  337.4  adequately  address  those 
concerns  and  that  no  significant  risk  to 
the  fund  will  arise  if  a  state  nonmember 
bank  conducts  securities  activities 
through  a  subsidiary  in  accordance  with 
those  restrictions.  Comment  was 
specifically  reouested  on  that 
conclusion.  All  of  the  comments  which 


addressed  this  proposed  exception 
approved  of  the  FDIC’s  conclusion  and 
urged  the  FDIC  to  adopt  the  proposed 
exception. 

The  exception  is  being  adopted  in  the 
final  regulation  (see  §  362.4(c)(3)(iii)) 
with  one  amendment.  As  proposed,  in 
order  for  the  exception  to  operate,  the 
parent  bank  was  required  to  be 
adequately  capitalized  as  that  term  is 
defined  for  purposes  of  §  325.103(b)(2) 
of  the  FDIC’s  reflations  which  defines 
adequately  capitalized  for  the  purposes 
of  prompt  corrective  action.  This 
language  has  been  dropped  from  the 
exception  as  adopted  in  final.  The 
language  was  originally  included  in  the 
proposal  at  least  in  part  because  the 
FDIC  had  proposed  a  similar  capital 
deduction  as  a  standard  condition  for 
approval  of  applications  under  what 
was  proposed  as  §  362.4(d).  As  is 
discussed  at  length  below,  the  standard 
conditions  provision  of  the  proposal  has 
not  been  retained  in  the  fin^  regulation. 
Thus  the  need  for  similar  language  no 
longer  exists.  Insured  nonmember  banks 
should  note,  however,  that  §  337.4  and 
part  325  of  the  FDIC’s  regulations 
continue  to  require  that  &e  parent 
bank’s  investment  in  the  securities 
subsidiary  be  deducted  finm  the  bank’s 
capital. 

td)  Equity  securities  held  by  a 
majority-owned  subsidicay.  As  indicated 
above,  the  FDIC  sought  comment  on 
whether  the  final  reflation  should 
contain  any  exceptions  that  would 
allow  an  insured  state  bank  to  hold 
equity  securities  at  the  subsidiary  level. 
The  roiC  received  a  number  of 
comments  which  expressed  the  opinion 
that,  in  particular  circumstances,  a 
majority-owned  subsidi^  should  be 
able  to  do  so  without  first  seeking  the 
FDIC’s  prior  consent.  Sixteen  comments 
indicated  that  state  law  in 
Massachusetts  permits  a  state  bank  to 
establish  a  subsidiary  to  hold  the  equity 
security  and  investment  company  snare 
of  investments  that  the  bank  is 
permitted  to  make  imder  state  law. 

Those  investments  if  made  directly  by 
the  bank  are  eligible  for  the 
“grandfather”  provided  for  by  section 
24(f)  of  the  FDI  Act  and  §  362.3(b)(4)  of 
part  362.  According  to  these  comments, 
such  subsidiaries  should  be  given  the 
same  treatment  accorded  to  the  bank, 
i.e.,  if  the  bank  is  permitted  by  the  FDIC 
to  exercise  its  direct  investment 
authority,  the  bank  should  be  permitted 
to  invest  in  those  securities  and 
investment  company  shares  through  a 
subsidiary  without  seeking  the  FDIC’s 
prior  approval. 

Six  comments  supported  an  exception 
which  would  permit  a  subsidiary  to 
hold  equity  Securities  without  obtaining 


the  FDIC’s  prior  approval.  One  of  the  six 
indicated  that  therq  should  be  no  limit 
on  the  amount  or  nature  of  such  equity 
securities  and  another  indicated  that 
holding  equity  seciuities  without  prior 
approval  should  be  limited  to  an 
amount  equal  to  20%  of  the  bank’s  tier 
one  capital.  The  remaining  four 
comments  did  not  express  an  opinion 
on  how,  if  at  all,  the  holding  of  equity 
securities  through  a  subsidiary  should 
be  limited  in  order  for  an  exception  to 
apply.  One  comment  suggested  that  the 
final  regulation  contain  an  exception  for 
a  subsidiary  that  holds  the  equity 
secvuities  of  a  company  which  engages 
in  activities  that  have  fen  found  to  be 
closely  related  to  bankUv  for  the 
purposes  of  section  4(c)(8)  of  the  Bank 
Holding  Company  Act.  One  comment, 
while  not  requesting  an  exception  per 
se,  did  point  out  that  in  the  state  of 
Pennsylvania  insured  state  banks  are 
authorized  to  invest  in  the  stock  of  other 
banks.  According  to  this  comment,  if  the 
owner  banks  are  not  permitted  to  retain 
those  seciuities,  the  bank’s  will  suffer 
the  loss  of  substantial  income.  The 
comment  recognized  that  an  owner  bank 
could  seek  the  FDIC’s  consent  to  hold 
the  equity  securities  through  a  majority- 
owned  subsidiary,  but  described  that 
option  as  less  than  optimal. 

After  considering  the  comments,  the 
FDIC  has  decided  to  amend  the  final 
regulation  by  adding  four  exceptions  to 
required  prior  approval  in  the  case  of 
equity  securities  held  through  a 
majority-owned  subsidiary.  The  four 
exceptions  are  discussed  below. 

(1)  Grandfathered  investments  in 
common  or  preferred  stock  and  shares 
of  investment  companies.  Section 
362.4(c)(3)(iv)(A)  of  the  final  regulation 
provides  that  cmy  insured  state  bank 
that  has  received  approval  to  invest  in 
common  or  preferred  stock  or  shares  of 
an  investment  company  pursuant  to 
§  362.3(d)  of  part  362  may  conduct  the 
approved  investment  activities  through 
a  majority-owned  subsidiary  provided 
that  any  conditions  or  restrictions 
imposed  with  regard  to  the  approval 
granted  under  §  362.3(d)  are  met. 

Section  362.3(d)  provides  that  no 
insured  state  bank  may  take  advantage 
of  the  “grandfather”  provided  for 
investments  in  common  or  preferred 
stock  listed  on  a  national  securities 
exchange  and  shares  of  an  investment 
company  registered  under  the 
Investment  Company  Act  of  1940  (15 
U.S.C.  80a-l,  et  seq.)  imless  the  bank 
files  a  notice  with  the  FDIC  of  the  bank’s 
intent  to  make  such  investments  and  the 
FDIC  determines  that  such  investments 
will  not  pose  a  significant  risk  to  the 
deposit  insurance  funds.  In  no  event 
may  the  bank’s  investments  in  such 
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secu^ties  and/or  investment  company 
shares  exceed  100%  cd  the  bank’s  tier 
one  capital^  The  FTHC  may  conditicm  its 
finding  of  no  risk  upon  whatever 
conditions  or  restrictions  it  finds 
appropriate.  The  "grandfather”  will  be^ 
lost  if  certain  events  occur  (see 
§362.3ib)(4){ii)). 

The  FDIC  has  concluded  that, 
provided  it  has  already  been  determined 
that  the  investment  activities  at  the  bank 
level  do  not  presents  significant  risk  to 
the  fimds.  those  same  activities  (subject 
to  the  same  limits  and  any  other 
conditions  imposed  by  the  FDIC)  should 
likewise  not  present  a  significant  risk  to 
the  fund  if  conducted  through  a 
majority-OMraed  subsidiary.  Given  that 
determination,  the  above  described 
exception  has  been  added  to  the  final 
reflation. 

(2)  Bank  stock.  Section 
362.4(c)(3)(iv)(B)  of  the  final  regulation 
sets  out  an  exception  which  allows  an 
insured  state  bank  to  invest  in  up  to  ten 
percent  of  the  outstanding  stock  of 
another  insured  bank  without  the 
FDIC’s  prior  consent  provided  that  the 
investment  is  made  through  a  majority* 
owned  subsidiary  whidi  was  cnganiz^ 
for  the  purpose  of  holding  such  shares. 
This  reception  is  being  added  to  the 
regulation  in  response  to  the  comments 
which  sought  relief  for  those  state  banks 
which  are  permitted  under  state  law  to 
invest  in  the  stock  of  other  hanks. 

Insured  state  banks  should  note, 
however,  that  the  holding  of  such  shares 
must  of  course  be  permissible  under 
other  relevant  state  and  federal  law. 

The  FDK^  has  become  aware  that 
some  insured  state  banks  own  a 
sufficient  interest  in  the  stock  of  other 
insured  state  banks  to  cause  the  bank 
whidi  is  so  owned  to  be  considered  a 
majority-owned  subsidiary  under  part 
362.  h  is  the  FDIC’s  posture  that  such 
an  owner  bank  does  not  need  to  file  a 
request  under  part  362  seeking  approval 
for  its  majority-owned  subsidiary  that  is 
an  insured  state  bank  to  conduct  as 
principal  activities  that  are  not 
permissible  for  a  national  bank.  As  the 
majority-owned  subsidiary  is  itself  an 
insured  state  bank,  that  bank  is  required 
under  part  362  and  section  24  of  the  FDI 
Act  to  request  consent  on  its  own  behalf 
for  permission  to  engage  in  any  as 
principal  activity  th^  is  not  permissible 
for  a  national  back. 

(3)  Stock  of  a  corporation  that  engages 
in  activities  that  are  permissible  for  a 
bank  service  corp<mtion.  Section 
362.4(c)(3)(iv)(C)  of  the  final  regulation 
provides  an  exception  to  prior  consent 
in  the  case  of  a  majenity-owned 
subsidiary  that  is  organized  for  the 
purpose  ^  investing  in  50%  or  less  of 
the  stock  of  a  corporation  which  engages 


solely  in  an  activity  that  is  permissible 
for  a  bank  service  corporation.  "Bank 
service  corporariem”  is  defined  for  the 
purposes  of  the  exception  to  have  the 
same  meaning  as  is  used  for  the 
purposes  of  the  Bank  Stwvice 
Corporation  Act  (12  U.S.Q  1861  et  seq.). 
The  purpose  of  the  exception  is  to 
permit  an  insured  state  bank  to  own  a 
portion  of  the  stock  of  a  corporation 
which  engages  in  any  activity  that 
would  be  permissible  for  a  bank  service 
corporation.  The  exception  specifically 
provides,  however,  that  it  shall  not  be 
construed  to  permit  an  insured  state 
bank  to  indirectly  (without  the  FDIC’s 
prior  consent)  hold  the  stock  of  a 
company  through  a  majority-owned’ 
subsidiary  in  an  amount  in  excess  of 
any  limitation  placed  on  such  holdings 
by  part  362. 

The  activities  in  which  a  bank  service 
corporatum  may  engage  are  set  out  in 
the  Bank  Sendee  Corporation  Act  and 
include,  imong  other  things,  any 
activity  that  been  found  to  be 
closely  related  to  banking  for  the 
purposes  of  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  as  well  as  any 
activity  that  is  permissibie  for  a  national 
bank.  Under  the  exception,  an  insured 
state  bank  is  permitted  to  create  a 
subsidiary  that  will  hold  the  bank’s,  in 
many  cases,  minority  investment  in  a 
company  the  remainder  of  the  stock  of 
whi^  is  owned  by  other  companies 
(often  times  but  not  always  banks) 
provided  that  the  coq>oration  solely 
engages  in  an  activity  in  which  a  bwk 
service  corporation  may  engage.  The 
corporation  is  not  reemired,  however,  to 
itself  qualify  as  a  bai»  service 
corporation. 

The  FDIC  has  encountered  situatkms 
in  which  an  insured  state  bank  may  not 
lawfully  directly  hold  a  minority 
interest  in  a  corpenration  even  if  that  - , 
corporation  solely  engages  in  an  activity 
that  is  “closely  related  to  banking”  or 
engages  in  an  activity  that  is  permissible 
for  a  national  bank.  The  authority  of 
national  banks  to  hold  equity  securities 
of  other  corporations  is  limited  in  a 
number  of  ways.  For  the  most  part,  a 
national  bank’s  authority  to  hold  the 
equity  of  another  COTporation  is  limited 
to  holding  80%  or  more  of  the  stock  of 
a  company  which  engages  in  national 
bank  permissible  activities  or  a  national 
bank  may  own  a  minority  interest  in  the 
stock  of  a  bank  service  corporation. 

(One  of  the  purposes  of  the  Bank 
Service  Corporation  Act  was  to  provide 
national  banks  the  ability  to  own  a 
minority  interest  in  a  corporation.}  A 
bank  service  corporation  is  in  turn 
required  to  be  owned  exclusively  by 
banks  and  exclusively  by  banks  that  are 
located  in  the  same  state.  A  bank  service 


corporation  also  cannot  take  deposits. 
Thus,  under  section  24  of  the  FDI  Act 
and  §  362.3(a)  of  part  362,  an  insured 
state  bank  cannot  diracUy  hold  a 
minority  interest  in  a  corporafion  unless 
that  corporatiem  qualifies  as  a  bank 
servicer  (xvporation.  By  adopting  the 
exception  described  above,  the  FTOC  is 
permitting  an  insured  state  bank 
(without  the  FDIC’s  prior  consent)  to 
invest  through  a  majority-owned 
subsidiary  in  a  corporation  that  is  not  a 
bank  service  corporation  so  long  as  the 
activities  conducted  by  the  corporation 
are  activities  in  which  a  bank  service 
corporation  may  engage. 

(4)  Stock  of  a  corporation  which 
engages  in  activities  whk^  are  not 
considered  to  be  ”as  principal”.  Section 
362.4(c)(3)(iv)(D)  of  the  final  regulation 
creates  an  exception  to  prior  approval 
for  a  majority-owned  subsidiary  of  an 
insured  state  bank  to  hold  50%  or  less 
of  the  stock  of  a  corporation  which 
engages  solely  in  activities  that  are  not 
“as  principal”  activities.  These 
activities  if  conducted  directly  by  an 
insured  state  bank  or  conducted 
indirectly  by  a  majority-owned 
subsidiary  of  an  insui^  state  bank 
would  not  be  subject  to  part  362  at  all. 
The  FDIC  has  determine  that  in  view 
thereof  it  is  unwarranted  to  require  an 
insured  state  benk  to  seek  the  FDIC's 
prior  approval  before  indirectly  owning 
the  stock  of  a  company  which  engages 
in  such  activities. 

(e)  Investments  in  odfusttMe  rate  and 
money  market  preferred  stock.  Section 
362.2(g)  of  part  362  defines  the  term 
equity  security  in  such  a  way  as  to 
exclude  adjustable  rate  preferred  stock 
and  mon^  market  (auction  rate) 
preferred  stock.  The  FDIC  adopted  this 
exclusion  as  it  was  the  agency’s 
determination  that  mcmey  market 
(auction  rate)  preferred  stock  and 
adjustable  rate  preferred  stock  are 
essentially  sub^tutes  for  money  market 
investments  such  as  commercial  paper 
and  that  such  preferred  instruments  are 
closer  in  th^r  characteristics  to  debt 
than  they  are  to  emiity.  In  doing  so,  the 
FDIC  noted  that  wither  or  not  a  state 
bank  may  make  investments  in  such 
preferred  stock  instruments  after 
December  19, 1992  depends  upon, 
among  other  things,  whether  a  national 
bank  can  make  similar  investments.  (57 
FR  53219,  November  9, 1992). 

It  is  the  FDIC’s  understanding  that 
national  banks  are  not  permitted  to 
invest  in  money  market  (auction  rate) 
preferred  stock  and  adjustable  preferred 
stock.  Thus,  absent  an  exception,  an 
insured  state  bank  is  required  to  obtain 
the  FDIC’s  prior  consent  if  the  bank 
wishes  to  invest  in  such  instrummits.  As 
indicated  elsewhere  e^xive,  several 


Federal  Register  /  Vol.  58,  No.  234  /  Wednesday,  December  8,  1993  /  Rules  and  Regulations  64477 


comments  urged  the  FDIC  to  adopt  an 
exception  that  would  allow  insured 
state  banks  to  make  such  investments 
without  seeking  th'>  FDIC’s  consent. 

After  carefully  considering  the 
comments,  the  FDIC  has  determined 
that  it  will  not  present  a  significant  risk 
to  the  deposit  insurance  fimd  for  an 
insured  state  bank  to  invest  in  money 
market  (auction  rate)  preferred  stock 
and/or  adjustable  rate  preferred  stock 
provided  that  such  investm«its  do  not 
represent  a  concentration  of  assets. 
Accordingly,  the  final  regulation 
contains  an  exception  that  will  allow  an 
insvued  state  bank  to  make  such 
investments  without  the  FDIC’s  prior 
consent  provided  that  such  investments 
do  not  exceed  15%  of  the  bank’s  total 
capital  as  that  term  is  defined  by  the 
bank’s  appropriate  federal  banking 
agency.  If  an  insured  state  bank  wishes 
to  make  investments  in  excess  of  15% 
of  total  capital,  the  bank  must  seek  the 
FDIC’s  prior  consent. 

Application  Requirements 
Generally 

Section  362.4(d)  of  the  final 
regulation  sets  out  the  application 
requirements  which  m\ist  be  followed  if 
an  insured  state  bank  wishes  to  obtain 
the  FDIC’s  consent  to  directly  or 
indirectly  engage  in  an  otherwise 
impermissible  activity.  For  the  most 
part,  §  362.4(d)  is  being  adopted  in  final 
without  many  substantive  dianges  from 
how  it  was  proposed  for  comment  (as  a 
result  of  some  restructing  of  the 
regulation  the  paragraph  has  been 
redesignated  as  (d)  rather  than  (c)). 
There  are  a  few  substantive  changes, 
however,  which  are  discussed  below.  In 
addition,  a  number  of  subheadings  have 
been  added  to  the  provision  to  make  it 
easier  to  read.  Insured  state  banks 
should  note  that  approval  granted 
pursuant  to  part  362  must  necessarily 
entail  an  assessment  and  evaluation  of 
the  facts  and  circumstances  (including 
the  condition  of  the  bank,  die  expertise 
of  its  management,  etc.)  at  the  time  of 
the  approvd.  If  circumstances 
subsequent  to  the  issuance  of  an 
approval  order  change,  and  those 
changes  have  a  material  impact  in  the 
FDIC’s  view  on  the  effect  the  approved 
activities  may  have  on  the  bank  and/or 
the  deposit  insurance  funds,  the  FDIC 
may  t^e  appropriate  action  to  address 
those  concerns  including  requiring  the 
bank/subsidiary  to  modify  or  cease  the 
activity. 

As  previously  stated,  except  as 
otherwise  spedficelly  provided,  no 
insured  state  bank  may  after  December 
19, 1992  directly  engage  as  principal  in 
any  activity  that  is  not  permissible  for 


a  national  bank,  and  no  majority-owned 
subsidiary  of  an  insured  state  bank  may 
engage  after  that  date  as  principal  in  any 
activity  that  is  not  permissible  for  a 
subsidiary  of  a  national  bank,  unless  the 
bank  meets  and  continues  to  meet  the 
applicable  minimum  capital  standards 
prescribed  by  the  appropriate  federal 
banking  agency  and  the  FDIC 
determines  that  the  conduct  of  the 
activity  by  the  bank  and/or  its  majority- 
.  owned  subsidiary  will  not  pose  a 
significant  risk  to  the  affect  deposit 
insurance  fund.  If  an  insured  state  bank 
has  obtained  the  FDIC’s  consent  under 
§  333.3  of  the  FDIC’s  regulations  to 
engage  in  an  activity  that  is  not 
permissible  for  a  federal  savings 
association,  and  which  is  not 
permissible  xmder  part  362  without  the 
FDIC’s  consent,  the  insured  state  bank 
does  not  need  to  obtain  FDIC  consent 
imder  this  part  in  order  to  continue  the 
activity.  If  the  bank  has  a  subsidiary  that 
is  engaging  in  an  activity  for  which 
proper  application  has  been  made  or 
granted,  applicaticm  will  need  to  be 
made  prior  to  the  bank  acquiring  or 
establishing  any  other  subsidiary  even  if 
that  subsidiary  is  engaging  in  the  same 
type  of  actiAdty.  The  application  for 
subsequent  subsidiaries  does  not  need 
to  contain  the  same  amount  of 
information,  however.  There  is  no 
particular  application  form  that  must  be 
used  by  an  insiired  state  bank,  rather, 
the  appUcation  may  take  the  form  of  a 
letter. 

Althou^  the  comments  generally 
supported  the  concept  of  an 
applications  process  in  which  the  FDIC 
m^es  its  determinations  concerning 
risk  to  the  fund  on  a  case-by-case  basis, 
several  comments  believed  that  the 
process  as  proposed  is  too  burdensome. 
Among  the  siiggested  alternatives  were: 
(1)  A  30-day  notice  for  well-capitalized 
institutions;  (2)  an  abbreviated  notice 
and  application  procedure  for  well- 
capit^zed  banks;  (3)  a  de  minimis  test 
below  which  prior  FDIC  consent  would 
not  be  needed  (one  suggested  cut-off 
was  any  activify  that  represents  less 
than  2V»  percent  of  the  bank’s  total 
capital);  (4)  a  system  imder  which  any 
activity  that  has  been  approved  by  the 
state  upon  review  of  an  application 
made  to  the  state  should  be  excepted 
firom  the  application  requirement;  and 
(5)  a  system  whereby  a  state  banking 
supervisory  authority  could  make  a 
blanket  request  on  behalf  of  all  banks  in 
the  state  to  conduct  a  particular  activity. 
The  FDIC  has  rejected  each  of  these 
su^estions.  * 

The  FDIC  is  required  under  section  24 
of  the  FDI  Act  to  determine  whether  or 
not  each  proposed  activity  will  present 
a  significant  risk  to  the  fund,  thus  a 


notice  requirement  is  not  consistent 
with  the  law.  Nor  is  a  blanket  approval 
process,  or  a  procq^  in  which  the  FDIC 
accepts  whatever  determination  the 
state  has  made  with  regard  to  an 
activity,  consistent  with  the  statute.  The 
states  typically  focus  on  concerns  other 
than  the  safety  of  the  deposit  insurance 
funds  when  empowering  banks  to 
engage  in  certain  activities.  That 
concern  is  uniquely  the  FDIC’s  and  is 
one  that  the  FDIC  must  take  seriously. 

A  blanket  approval  process  would  fail  to 
take  the  inchvidual  circumstances  of 
banks  into  consideration  and  is 
therefore  inappropriate.  The  FDIC  has 
decided  to  reject  die  idea  of  abbreviating 
or  eliminating  the  appUcation  process 
for  a  well-capitalized  bdnk  because 
capital  is  only  one  of  several  factors 
wUch  the  FDIC  should  consider  in 
assessing  what  risk  would  be  posed  to 
the  insurance  funds  by  the  activity  in 
question.  Although  strong  capital  is  an 
important  factor  in  making  the  FDIC’s 
determination,  it  is  not  the  only  foctor 
emd  it  would  not  be  prudent  for  the 
FDIC  to  emphasize  capital  to  the 
exclusion  of  other  relevant  factors  such 
as  management  expertise.  While 
adopting  a  de  minimis  test  may  initially 
have  some  appeal  (if  for  no  other  reason 
than  it  would  eliminate  the  need  for 
some  appUcations  and  thus  reduce 
burden),  the  FDIC  is  concerned  that 
there  is  no  way  to  effectively  gauge 
which  activities  are  de  minimis.  A 
percentage  of  capital  test  may  not  take 
into  account  nonbook  liabiUties  which 
can  make  up  a  significant  part  of  the 
risk  associated  with  some  activities. 

As  previously  indicated,  section  24  of 
the  FDI  Act  and  part  362  require  that  a 
bank  must  meet  its  minimum  capital 
requirements  in  order  for  the  ba^  to 
obtain  the  FDIC’s  consent  to  conduct  an 
otherwise  impermissible  activity.  Under 
the  proposal,  a  bank  that  was  engaged 
as  principal  in  an  otherwise 
impermissible  activity  as  of  December 
19, 1992  which  did  not  meet  the 
minimum  capital  requirements  set  by  its 
appropriate  federal  banking  agency  was 
directed  to  cease  the  activity  as  soon  as 
practicable  but  in  no  event  later  than  six 
months  after  the  effective  date  of  the 
regulation  unless  the  bank  is  expected 
to  meet  and  does  in  fact  attain  the 
requisite  capital  level  prior  to  that  date. 
In  that  event,  the  bank  would  be 
permitted  to  apply  for  approval  to 
continue  the  activity.  (Sm 
§  362.4(c)(l)(iii)  of  foe  proposal.)  The 
only  comment  foe  FDIC  received  which 
was  directed  to  this  provision  requested 
that  foe  FDIC  give  undercapitalized 
banks  more  time  to  cease  otherwise 
impermissible  activities  by  either 
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simp^  ertaMtahing  4  kn^er  time  period 
under  the  final  regulation  or  by  d^ding 
each  dtua^pn  on  a  case^iy-case  basis. 
After  consiaering  this  comment,  the 
FDIC  has  decided  to  amend  this 
proviskm  somewhat  in  order  to  make  H 
more  ccmsistent  with  other  divestiture 
proviaims  of  part  362  and  to  j^ovide 
the  FDIC  and  insured  state  banks 
additional  flexibility.  Accordingly, 
under  the  final  regi^tion,  the 
impermissible  activity  must  cease  as 
soon  as  practicable  but  in  no  evoit  later 
than  six  months  after  the  efEactive  date 
of  this  section  unless  an  extension  is 
granted  for  good  cause.  The  regulation 
provides  that  in  no  event  may  anv 
extension  exceed  one  year  from  me 
efi^ve  date  of  the  regulation,  bi 
addition,  the  final  regulation 
spedficaily  addresses  the  situation  in 
which  an  undercapitalized  bank  has  a 
subsidiary  which  bas  impermissible 
equity  investments  in  re^  e^ate.  Such 
banks  are  required  to  divest  the 
subsidiary,  or  the  real  estate 
investments  owned  by  the  subsidiary,  as 
soon  as  practicable  but  in  no  event  lator 
than  December  19, 1996.  This 
divestiture  date  is  consistent  with  the 
treatment  accorded  real  estate 
investment  throughout  part  362. 

Under  the  proposal,  any  insured  state 
bank  which  has  med  an  application 
remiesting  consent  to  dire^y  m 
indirectly  continue  any  activity  that  is 
not  permissible  for  a  national  bank  or  its 
subsidiary  may  continue  to  engage  in 
the  ongoing  activity  while  the  bmik’s 
applic^on  is  pending.  In  no  case, 
however,  may  the  activity  continue  for 
more  titan  six  months  after  the  effective 
date  of  the  reguktimi  unless  the  FIHC 
grants  an  extension  of  time  or  the  bank’s 
application  is  granted.  (See 
362.4(cKl)(v)  of  the  proposal.) 

One  comment  approved  of  the  six 
month  time  period  Two  comments 
noted  and  objected  to  the  fact  that  the 
FDIC  had  not  imposed  any  time 
constraints  on  itself  for  processing 
applications.  One  conunent  noted  that  if 
the  FDIC  is  unwilling  to  impose  a 
maximum  processing  time  on  itself,  the 
agency  should  provide  that  any 
application  which  is  not  deni^  prior  to 
the  expiration  of  a  cntain  time  period 
should  be  treated  as  approved.  Both 
alternatives  have  been  reacted  by  the 
FDIC 

The  FDIC  does  not  b^eve  that  it  is  in 
the  best  interests  of  the  deposit 
insurance  funds  to  est^lish  a  maximiun 
processing  time  for  applicatians  or  to 
consider  nonaction  to  constitute 
approval.  Nor  would  such  an  approval 
by  defeult  be  consistent  with  section  24 
of  the  FDI  Act  which,  as  stated 
previously,  requires  that  the  FIBC  make 


an  affirmative  finding  with  respect  to 
eadi  activity.  Moreover,  impose  a 
maximum  processing  time  would  limit 
the  Fife’s  ability  to  fully  consider 
particulatiy  complex  applications.  The 
FDIC  is  sensitive  to  the  needs  of  insmed 
state  banks  to  have  applications 
resolved  in  as  timely  a  feshitm  as 
possible  and  the  FDIC  intends  to 
dispose  of  all  applicatians  as 
expeditiously  as  possible.  It  is  also  the 
FDIC’s  intention  to  grant  extensions  if 
the  FDIC  is  unable  to  resolve 
applications  prior  to  the  expiration  of 
the  six  month  time  period  which  is 
provided  for  under  the  regulation.  In 
response  to  another  comment  which 
suggested  that  the  final  regulation  set  a 
time  by  which  applications  for  consent 
to  ermtinue  ongoing  activities  must  be 
filed  with  the  regio^  office,  the  final 
regulation  has  bwn  amended  to  require 
th^  applications  for  request  to  continue 
an  activity  which  was  ongoing  as  of 
December  19, 1992  should  be  filed  with 
the  appropri^  FDIC  regional  office 
within  60  da]^  after  the  effective  date  of 
the  regultfion. 

In  response  to  comments  vdiich  noted 
that  the  application  process  is  onerous, 
the  final  regulatum  has  been  modified 
by  adding  a  paragraph  vdiich  allows  a 
bi^  to  satisfy  its  application 
requirement  ^  filing  a  copy  with  the 
FIHC  of  an  appHcation  filra  with 
another  agency  regarding  the  particular 
activity.  Sectiim  362.4(dKlKvi)  of  the 
final  regulation  states  that  (imless  the 
FDIC  requests  additional  information)  if 
an  insu^  state  bank  has  sou^t  the 
approval  of  another  federal  or  state 
regulatCHry  authority  to  directly  or 
indirectly  engage  in  an  activity  for 
which  consent  is  required  under  part 
362,  the  application  filing  requiremoits 
of  §  362.4(d)  may  be  satiffied^ 
submitting  to  the  FDIC  a  copy  of  the 
request  as  filed  with  the  other  agency 
provided  that  the  application  contains 
all  of  the  infonnation  that  is  otherwise 
required  to  be  filed  with  the  FDIC 

m  addition,  one  comment  requested 
that  the  final  regulation  establi^  a 
formal  appeals  process  in  the  case  of  a 
denial  of  an  application.  This  request 
was  considwra  unnecessary  as 
§  303.6(e)  of  the  FDIC’s  rules  and 
regulations  (12  CFR  303.6(e))  already 
est^lishes  procedures  for 
reconsidMation  of  the  denial  of  any 
application.  Lastly,  several  comments 
requested  that  the  FIHC  publish  its 
decisiems  on  applications  filed  pursuant 
to  §  362.4(d).  AUhou^  the  FDIC  is  not 
imdertaking  to  routinely  make  publicly 
avail^fe  applications  filed  under  part 
362  and  the  agency’s  disposition  of 
those  applications,  any  pidUidy 
available  portions  applications  as 


well  as  final  orders  entered  und«r  part 
362  will  be  made  available  t^n  request 
in  accordance  with  the  Freedom  of 
Information  Act  and  part  309  of  the 
FDIC’s  regulations  (12  CFR  part  309).  If 
the  vohuM  of  requests  Reived  by  tiie 
FDIC  vtfeitots  it,  the  agency  will 
reconsider  this  decisimi. 


Application  for  Consent  to  Directly  or 
Indirectly  Engage  for  the  First  Time  in 
an  Impeamissible  Activity 


Applications  under  §  362.4(d)  of  the 
final  regulaticm  fesr  consent  to  directly  or 
indirectly  engage  in  an  otherwise 
impermissible  activity  are  to  be  filed 
wim  the  FDIC  region^  director 
(supervision)  for  the  FDIC  region  in 
which  the  instired  state  bank’s  principal 
office  is  located.  The  proposed 
regulation  indicated  that  an  application 
for  consent  to  directly  engage  in  an 
activity  should  contain  t^  following 
information:  (1)  A  brief  description  of 
the  proposed  activity,  the  manner  in 
which  it  will  be  conducted,  and  the 
expected  volume  or  level  of  the  activity; 
(2)  a  copy,  if  any,  of  the  bank’s 
feasibility  study,  financial  projections 


regarding  the  ctsiduct  of  the  activity;  (3) 
a  citation  of  the  state  statutory  or 
regulatory  authority  for  the  conduct  of 
the  activity;  (4)  a  copy  of  the  order  from 
the  approj^ate  regulatory  authority 
granting  approval  for  the  bank  to 
conduct  the  activity  if  such  approval  is 
necessary  and  has  already  bera  granted; 

(5)  a  copy  of  a  resolution  by  the  bank’s 
board  of  directors  or  trustees 
authorizing  the  filing  of  the  application; 

(6)  a  brief  description  of  the  bemk’s 
policy  and  practice  with  regard  to  any 
anticipated  involvement  in  the  activity 
by  a  mrectm,  executive  officer  or 
principal  shareholder  of  the  bank  or  any 
relatea  interest  of  such  persmi;  (7)  a 
description  of  the  bank’s  expertise  in 
the  activity  to  be  undertaken;  and  (8) 
such  other  information  as  requested  by 
the  FDIC.  None  of  the  comments  raised 
any  specific  objectiems  to  this  aspect  of 
the  proposal  and  it  is  therefore  being 
adopted  in  final  without  change. 

Tne  proposal  indicated  that 
applications  for  consent  to  conduct  an 
otherwise  impermissible  activity 
through  a  majority-owned  subsidiary 
must  contain  the  above  Information  plus 
the  following:  (1)  The  amount  of  the 
bank’s  propcHMKl  equity  investmmt  in, 
and  expected  extensions  of  credit  to,  ffie 
subsidiary;  (2)  the  bank’s  investmmt  in. 
and  extensions  of  credit  to,  other 
subsidiaries  conducting  the  same  type 
of  activity,  and  (3)  the  bank’s  applicable 
capital  ratio  as  of  the  d^e  of  the 
application  exclusive  of  the  bank’s 
investm«at  in  the  subsidiaTy. 
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The  final  regulation  deletes  the 
requirement  that  the  bank  submit  its 
capital  ratio  exclusive  of  the  bank's 
investment  in  the  subsidiary.  This  item 
has  been  deleted  as  the  final  regulation 
no  longer  contains  an  automatic 
requirement  that  a  bank's  investment  in 
its  subsidiary  is  to  be  deducted  fi'om  the 
bank’s  capital. 

Under  me  regulation  as  adopted  in 
final,  if  an  insured  state  bank  has 
previously  obtained  the  FD!C*s  consent' 
for  a  subsidiary  to  engage  as  principal 
in  a  particular  activity,  subsequent 
requests  for  consent  for  another 
subsidiary  to  engage  as  principal  in  the 
same  activity  need  not  contain  as  much 
information  as  the  original  request.  The 
following  information  is  required  to  be 
filed  in  the  subsequent  requests;  (1)  A 
brief  description  of  the  proposed 
activity  along  with  an  indication  of  the 
expected  volume  or  level  of  the  activity; 
(2)  the  amount  of  the  bank's  proposed 
investment  in  the  subsidiary;  and  (3)  the 
bank's  investment  in  other  subsidiaries 
conducting  the  same  type  of  activity. 
This  request  for  information  is  the  same 
as  was  contained  in  the  proposal  with 
the  exception  that  information 
concerning  the  bank's  applicable  capital 
ratios  exclusive  of  the  bank's  investment 
in  the  subsidiary  has  been  dropped  for 
the  reason  noted  above. 

Application  for  Consent  to  Continue  an 
Ongoing  Activity 

Under  the  final  regulation  insured 
state  banks  that  wish  to  continue  to 
directly  engage  in  an  ongoing  activity 
that  is  otherwise  impermissible  must 
file  an  application  i^th  the  FDIC  which 
contains  me  following  information:  (1) 

A  brief  description  of  the  activity  and 
the  manner  in  which  it  is  presently 
being  conducted  along  with  an 
indication  of  the  present  and  expected 
level  of  the  activity;  (2)  a  copy  of  the 
bank’s  management  or  business  plan,  if 
any,  concerning  the  conduct  of  the 
activity;  (3)  a  brief  description  of  the 
bank’s  policy  and  practice  regarding  the 
involvement  of  directors,  executive 
officers  or  principal  shareholders,  or 
any  related  interest  of  such  persons,  in 
the  activity;  (4)  a  summary  of 
management’s  expertise  to  conduct  the 
activity;  (5)  a  citation  of  the  state 
statutory  or  regulatory  authority  for  the 
conduct  of  the  activity;  and  (6)  such 
other  information  as  requested  by  the 
FDIC.  This  information  is  the  same  that 
was  proposed  to  be  submitted  luider  the 
regulation  as  published  for  comment 
with  the  exception  that  the  proposed 
regulation  also  reqiured  a  bank  to 
indicate  how  the  current  conduct  of  the 
activity  differed  from  standard 
conditions  set  out  in  the  proposal.  Tliat 


item  has  been  dropped  from  the 
regulation  as  the  final  regulation  no 
longer  contains  any  "standard 
conditions”  that  will  automatically  be 
imposed  in  connection  with  an  approval 
unless  otherwise  waived. 

Under  the  final  regulation' 
applications  for  consent  to  continue  to 
engage  as  principal  through  a  subsidiary 
in  an  ongoing  activity  that  is  not 
permissible  for  a  subsidiary  of  a 
national  bank  must  contain:  (1)  A 
statement  of  the  amount  of  the  bank’s 
investment  in,  and  extensions  of  credit 
to,  the  subsidiary;  (2)  the  aggregate 
amount  of  the  bank’s  investment  in  all 
of  the  bank's  subsidiaries  that  are 
engaged  in  the  same  activity;  and  (3)  alt 
of  the  information  required  to  be 
submitted  under  $  362.4(dK4)(ii).  This 
portion  of  the  final  regulation  is 
unchanged  firom  the  proposal  with  the 
exception  that  once  again  the  reference 
to  the  bank’s  applicable  capital  ratio 
exclusive  of  the  bank’s  investment  in 
the  subsidiary  has  been  deleted. 

Phase-out  of  Activities  for  Which 
Consent  to  Continue  Has  Been  Denied 

Section  362.4(c)(3Hi)  of  the  proposal 
provided  that  insured  state  banks  which 
have  been  denied  consent  to  continue 
an  ongoing  activity  must  cease  the 
activity  as  soon  as  practical,  but  in  no 
event  later  than  one  year  from  the  denial 
unless  the  FDIC  sets  a  different  time 
period.  The  proposal  specifically 
indicated  that  the  continued  conduct  of 
the  activity  during  the  divestitxire 
period  could  be  conditioned  or 
restricted.  This  provision  was  included 
inasmudt  as  the  primary  reason  for 
denial  would  be  a  finding  that  the 
activity  presented  a  significant  risk  to 
the  fund  and  thus  it  would  be 
appropriate  for  the  FDIC  to  take  steps  to 
ensure  the  safety  of  the  deposit 
insurance  funds  while  the  activities 
were  winding  down. 

Section  362.4(c)(3l(ii)  of  the  proposal 
provided  that  if  an  insured  state  bmk  is 
denied  consent  to  continue  an  ongoing 
activity  through  a  subsidiary,  the  bank 
would  be  required  to  divest  its  equity 
interest  in  the  subsidiary  as  quickly  as 
prudently  possible,  but  in- no  event  later 
than  December  19, 1996.  In  such  event, 
the  bank  would  be  directed  to  submit  a 
divestiture  plan  in  accordance  with  the 
provisions  of  this  part.  Section 
362.4(cK3)(ii]  as  proposed  was 
consistent  with  the  statutory  provisions 
contained  in  section  24(c)  of  the  FDI  Act 
which  allow  for  a  five  year  divestiture 
period  for  impermissible  equity 
investments.  Again,  the  piopo^ 
specifically  indicate  that  t^  FDIC 
could  conation  or  restrict  the 


continued  conduct  of  the  activity  during 
the  divestiture  neiiod. 

Section  362.^)(3)(ii)  of  the  proposal 
also  provided  that  an  insured  state  bank 
could  choose  not  to  divest  the 
subsidiary  but  rather  to  discontinue  the 
impermissible  activity.  In  that  event,  the 
activity  would  have  to  be  discontinued 
as  soon  as  practical  but  in  no  event  later 
than  one  year  from  the  date  of  denial. 

If  the  bank  elected  to  discontinue  the 
impermissible  activity,  the  bank  would 
have  to  file  a  notice  with  the 
appropriate  regional  office  to  that  effect 
no  later  than  60  days  after  the  bank  was 
informed  that  its  request  for  consent  to 
continue  the  activity  was  denied. 

Comment  was  ruqul^sted  on  particular 
problems  and  concerns  the  timing  of 
divestitxire  presented  for  banks  which 
own  subsidiaries  that  invest  in  real 
estate  if  an  application  to  continue  the 
activities  of  that  subsidiary  is  denied. 

Of  the  nine  comments  received 
regarding  this  section,  three  noted  that 
the  proposal  allows  a  bank  which  is 
directly  engaged  in  impermissible  real 
estate  equity  investment  activities  up  to 
December  19, 1996  to  divest  the  real 
estate,  however,  if  a  bank  decides  to 
retain  its  subsidiary  which  engages  in 
equity  investments  in  real  estate,  those 
investments  must  be  divested  within 
one  year.  According  to  the  comments, 
this  disparity  is  unfair  and  a  similar 
amoimt  of  time  should  be  accorded  the 
divestiture  regardless  of  whether  at  the 
bank  or  the  subsidiary  level.  Three 
comments  indicated  that  the  final 
regulation  should  clarify  that  the  FDIC 
can  extend  the  divestiture  period  for 
more  than  one  year.  According  to  these 
comments,  the  proposal  as  drafted  could 
be  read  to  allow  for  a  shortening  of  the 
timeframe  biit  not  an  extension  of  time. 
Four  comments  requested  that  the  final 
regulation  clarify  the  extent  to  which,  if 
any,  that  a  bank  may  continue  to  invest 
in  or  make  additional  advances  to  its 
real  estate  development  subsidiary 
during  the  divestiture  period  if 
permission  to  retain  that  subsidiary  is 
denied.  Two  comments  noted  that  short 
divestiture  periods  could  result  in  banks 
disposing  of  real  estate  at  “fire  sale” 
prices.  Six  comments  suggested  that  the 
final  regulation  should  allow  a  bank  a 
longer  time  period  in  which  to  divest 
real  estate  held  by  the  bank’s  majority- 
owned  subsidiary.  Three  of  the  six 
noted  that  a  national  bank  is  allowed  up 
to  10  years  to  divest  its  other  real  estate 
o>vned  (ORE).  One  comment  suggested 
that  the  final  regulation  should  simply 
follow  state  laws  regarding  disposition 
of  ORE.  In  that  vein,  one  comment 
pointed  out  that  section  24  of  the  FDI 
Act  does  not  set  a  maximum  time  period 
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in  which  impermissible  activities  of  a 
subsidiary  musU)e  terminated. 

In  response  to  these  comments  a 
statement  has  been  added  to  both 
§  362.4(d)(5)  (i)  and  (ii)  as  renumbered 
and  adopted  in  final  which  provides 
that  the  FDIC  may.  in  its  sole  discretion, 
establish  a  deadline  for  divestiture  in 
excess  of  one  year.  This  change  adds 
flexibility  to  the  final  regulation  by 
allowing  for  exceptions  to  be  made  on 
a  case-by-case  basis  when  structuring 
appropriate  periods  over  which  a  bank 
and/or  its  majority-owned  subsidiary 
must  cease  an  impermissible  activity. 
Additionally,  under  the  final  regulation, 
if  a  bank  is  denied  permission  to 
continue  to  make  impermissible 
investments  in  real  estate  through  a 
majority-owned  subsidiary  and  the  bank 
elects  to  divest  the  investments  rather 
than  to  divest  the  subsidiary,  the  period 
of  divestiture  may  extend  to  December 
19. 1996. 

Finally.  §  362.4(d)(5)(ii)  has  been 
amended  to  specific^ly  indicate  that 
the  FDIC  may  condition  or  restrict  the 
conduct  of  any  impermissible  activity 
by  a  subsidiary  during  the  phase  out 
period.  This  language  serves  several 
purposes:  It  is  consistent  with  the 
language  found  in  §  362.4(d)(5)(i);  it  is 
consistent  with  the  FDIC’s  c^ligation  to 
ensure  the  safety  of  the  deposit 
insurance  funds;  and  it  allows  the  FDIC 
to  deal  with  circumstances  such  as 
additional  investments  in  real  estate 
projects  during  the  divestiture  period. 
The  FDIC  recogni2»s  that  additional 
investments  in  or  advances  to  real  estate 
projects  during  the  divestiture  period 
may  be  appropriate,  and  perhaps  even 
necessary,  for  maintenance  or  other 
expenses  reasonably  designed  to 
enhance  marketability  of  the  property, 
including  completion  of  construction 
projects.  The  FDIC  expects  banks  to 
include  such  cost  estimates  in  their 
divestiture  plans  submitted  to  the  FDIC. 
Whether  or  not  such  expenditures  will 
be  permitted  depends  upon  all  of  the 
facts  and  cirounstances  but  at  a 
minimum  the  FDIC  will  need  to 
conclude  that  the  expenditures  are 
consistent  with  the  bank’s  obligation  to 
make  divestiture  and  that  additional 
investments  and/or  advances  will  not 
jeopardize  bank  safety  or  soundness. 
The  suggestion  that  the  divestiture  plan 
be  extended  to  up  to  ten  years  for  real 
estate  activities  was  considered,  but 
rejected.  It  was  felt  that  the  established 
deadline  for  divestiture  of  such 
investments  should  be  consistent  with 
provisions  regarding  divestiture  of 
impermissible  equity  investments. 
Banks  should  note  that  December  19, 
1996  is  the  latest  acceptable  date  for 
divestiture  and  that  the  established 


divestiture  period  may  expire  prior  to 
December  19. 1996  if  it  is  Mlieved  that 
the  real  estate  may  prudently  be 
divested  in  a  shorter  time  period. 

Conditions 

The  proposed  regulation  provided 
that  any  consent  to  conduct  an 
otherwise  prohibited  activity  would  be 
subject  to  certain  standard  conditions 
unless  specifically  waived  by  the 
approving  FDIC  official.  Those  standard 
conditions  were  as  follows. 

If  the  approval  involved  conduct  of  an 
activity  in  a  subsidiary  of  an  insured 
state  bank,  approval  would  be 
conditioned  upon:  (1)  The  subsidiary 
meeting  all  of  the  criteria  necessary  for 
a  bona  fide  subsidiary,  and  (2)  the 
insured  state  bank  being  adequately 
capitalized  exclusive  of  the  bank’s 
investment  in  the  subsidiary.  The 
proposal  indicated  that  a  bank  which 
did  not  meet  the  adequate  capital  test 
after  taking  the  capital  deduction  into 
consideration  may.  in  the  FDIC’s 
discretion,  be  allowed  to  continue  the 
conduct  of  otherwise  impermissible 
activities  through  its  subsidiary 
provided  that  the  bank  was  expected  to 
be  adequately  capitalized  no  later  than 
three  years  firom  the  approval  taking  the 
capital  deduction  into  accoiint. 

Likewise,  the  proposal  indicated  that 
the  FDIC  could  in  its  discretion  approve 
an  application  for  a  subsidiary  to 
continue  its  ongoing  activities  despite 
the  fact  that  the  subsidiary  did  not  meet 
the  definition  of  a  bona  fide  subsidiary 
provided  that  the  subsidiary  was 
expected  to  qualify  as  a  bona  fide 
subsidiary  no  later  than  six  months  from 
the  approval  of  the  application. 

If  tne  approval  involved  the  direct 
conduct  of  an  otherwise  impermissible 
activity,  it  would  be  condition  upon:  (1) 
The  activity  being  conducted  in  a 
division  of  the  bank  which  meets  all  of 
the  criteria  for  a  department,  and  (2)  the 
bank  being  adequately  capitalized 
exclusive  of  the  bank’s  investment  in 
the  division.  Again,  the  proposal 
indicated  that  ^e  FDIC  could  in  its 
discretion  permit  the  continuation  of  an 
ongoing  activity  even  if  the  bank  would 
not  be  adequately  capitalized  after 
.  taking  the  capital  deduction  into 
account  provided  that  the  bank  was 
expected  to  meet  that  standard  within 
three  years.  Similarly,  the  proposal 
indicated  that  the  FDIC  may  in  its 
discretion  allow  a  bank  to  continue  an 
ongoing  activity  in  a  division  that  does 
not  meet  the  criteria  for  a  department  if 
the  necessary  adjustments  to  make  the 
division  a  department  are  made  within 
six  months  from  the  approval. 

The  preamble  accompanying  the 
proposed  regulation  indented  that  the 


above  described  conditions  should  be 
considered  standard  conditions  and  that 
exceptions  would  only  be  granted  if  the 
applicant  could  demonstrate  that  other 
features  of  the  bank’s  proposal  would 
provide  a  shi^lar  degree  of  protection 
for  the  insured  bank. 

With  few  exceptions,  the  comments 
which  addressed  the  standard 
conditions  as  set  out  in  the  proposal 
objected  to  the  conditions  being 
automatically  imposed  by  way  of  the 
regulation.  According  to  these 
comments,  the  conditions  should  only 
be  imposed,  if  at  all,  on  a  case-by-case 
basis.  Among  these  comments  were  nine 
which  objected  to  the  capital  deduction 
as  being  imnecessary.  One  of  these 
comments  objected  to  the  deduction  on 
the  basis  that  it  goes  beyond  the  FDIC’s 
authority  imder  section  24  of  the  FDI 
Act  and  another  indicated  that  forcing  a 
bank  to  deduct  its  investment  in  its 
subsidiary  from  the  bemk’s  capital  will 
simply  provide  the  bank  with  an 
incentive  to  thinly  capitalize  the 
subsidiary.  Four  comments  indicated 
that  the  FDIC  should  not  impose  the 
requirement  that  the  bank’s  subsidiary 
meet  the  definition  of  a  bona  fide 
subsidiary  unless  the  FDIC  can 
demonstrate  that  there  is  a  clear  and 
unusual  risk  posed  to  the  bank  by  the 
subsidiary.  These  comments  had  the 
same  objection  to  requiring  in-house 
activities  to  be  conducted  in  a 
department.  Requiring  a  department 
would  not  make  any  business  sense, 
according  to  these  comments,  unless  the 
business  to  be  conducted  by  the 
department  represents  a  significant  line 
of  business  for  the  bank.  In  addition,  the 
department  requirement  will  impose 
added  expenses  and  limit  a  bank’s 
flexibility  in  conducting  business.  The 
comments  which  focused  on  the 
department  requirement  also  indicated 
that  as  state  statutes  are  unlikely  to 
require  that  the  assets  and  liabilities  of 
a  department  are  to  be  separate  from  the 
remainder  of  the  bank’s  assets  and 
liabilities,  imposing  a  department 
requirement  in  coimection  with  in- 
house  activities  will  force  activities  into 
subsidiaries.  Lastly,  one  comment 
expressed  the  opinion  that  requiring  the 
bank’s  subsidiary  to  be  a  bona  fide  - 
subsidiary  anytime  the  subsidiary 
conducts  activities  beyond  those 
authorized  to  subsidiaries  of  a  national 
bank  will  kill  the  dual  banking  system. 

After  carefully  considering  me 
comments,  the  Boeu'd  of  Directors  has 
decided  to  adopt  a  case-by-case 
approach  in  determining  whether  to 
impose  any  conditions  on  approvals. 
Section  362.4(f)  of  the  final  regulation 
specifically  indicates  that  approvals 
granted  pursuant  to  §  362.4(d)  of  the 
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final  regulation  may  be  made  subject  to 
any  conditions  or  restrictions  found  by 
the  FDIC  to  be  necessary  to  protect  the 
bank  and/or  the  deposit  insurance  funds 
from  risk,  to  prevent  unsafe  or  unsound 
banking  practices,  and/or  to  ensure  that 
the  activity  is  consistent  with  the 
purposes  of  federal  deposit  insurance. 

The  FDIC  will  thus  consider  in  the 
context  of  each  individual  application 
whether  it  is  q>prGpriate,  for  example,  > 
to  limit  the  investment  a  bank  may 
make  in  its  subsidiary  m  to  impose 
structural  restrictions  such  as  need 
for  the  bank’s  subsidiary  to  be  a  bona 
fide  subsidiary. 

Likewise,  wnether  or  not  to  require  a 
bank  to  hold  additional  capital  if  its 
application  is  to  be  approved  will  be 
bandied  on  a  case-by-case  basis.  In  that 
regard,  insured  state  banks  should  note 
that  section  18  of  the  FDI  Act  as 
amended  by  FDICIA  (12  U.S.C  1828) 
specifically  directs  the  FDIC  to  take 
"nontraditional”  activities  of  banks  and 
their  subsidiaries  into  account  for  the 
purposes  of  risk-based  capital.  Insured 
state  banks  should  note  some 
securities  activities  that  are  subject  to 
§  337.4  of  the  FDlC’s  regulations  are 
required  to  be  conduct^  in  a  bona  fide 
subsidiary  and  that  the  bank’s 
investment  in  such  a  subsidiary  is 
deducted  from  the  bank’s  capit^. 

Insured  state  banks  should  also  note 
that  §  362.4(f)  of  the  final  regulation 
requires  grandiathwed  insurance 
underwriting  activities  to  be  conducted 
in  a  Ixma  fide  svdisidiary  or  a 
department  (see  discussion  below).  The 
Board  of  Directors  has  already 
determined  that  it  is  appropriate  in  the 
case  of  certain  insurance  and  securities 
activities  to  impose  the  bona  fide 
subsidiary  and  department  requirements 
as  well  as  to  take  me  bank’s  investment 
in  its  insurance  or  securities  subsidiary 
(or  departm«it)  into  consideration  in 
determining  whether  the  activities  may 
proceed. 

Disclosures 

Section  362.4(f)  of  the  proposed 
regulation  prohibited  any  insured  state 
bank  from  directly  or  indirectly 
engaging  in  activities  that  are  not 
permissible  for  a  national  bank  or  a 
subsidiary  of  a  national  bank  unless  the 
subsidiary  or  the  department  provided 
persons  doing  or  about  to  do  business 
with  the  subsidiary  or  department 
written  disclosure  that  the  products, 
goods  or  services  o^red  by  the 
subsidiary  or  department  are  not 
insured  by  the  FDIC,  are  not  guaranteed 
by  the  bank,  and  that  only  the  assets  of 
the  department  or  the  sul^idiary  (as  the 
case  may  be)  are  available  to  sati^  the 
obligations  of,  or  any  contractoal  claims 


arising  in  connection  with,  the 
operation  of  the  subsidiary  or 
department.  The  proposal  specifically 
indicated  that  the  disclosures  could  be 
tailored  to  fit  the  particular 
circumstances,  that  the  disclosures  must 
be  signed  by  the  customer 
acknowledging  receipt,  and  that 
disclosures  must  occur  prior  to  the  time 
any  contractual  obliption  to  purchase 
any  product,  good  or  service  arises.  The 
proposal  also  indicated  that  ^ould  state 
law  or  regulation  impose  substantially 
similar  disclosure  requirements, 
compliance  with  the  state  requirements 
will  constitute  compliance  with  the 
disclosure  requirements  imposed  under 
this  section. 

The  disclosure  requirements  as 
proposed  applied  whether  or  not  the 
subsidiary  or  the  bank  was  required  to 
be  a  bona  fide  subsidiary  and  also 
applied  whether  or  not  the  regulation 
provided  an  exception  under  which  the 
requirement  for  prior  consent  from  the 
FDIC  for  the  bank  to  directly  or 
indirectly  engage  in  the  particular 
activity  had  b^n  waivem  Lastly,  any 
other  disclosure  provision  specifically 
applicable  to  a  set  of  circumstances 
imder  the  regulation  would  take 
precedence  over  §  362.4(f),  e.g.  insured 
state  banks  whose  savings  ba^  life 
instuance  activities  are  excepted  finm 
the  regiilation  would  be  covered  by  the 
disclosure  provisions  found  in 
§  362.3(bK3)  rather  than  those  set  out  in 
proposed  §  362.4(f]. 

Comment  was  requested  on  the  need 
for  disclosure;  whether  disclosure 
should  only  be  required  in  instances  in 
which  customers  are  likely  to  be 
confused  as  to  whether  the  product  or 
service  is  insured  by  the  FDIC;  whether 
advertisements,  promotions  or 
solicitations  should  indude  similar 
disclosures;  and  whether 
advertisements,  etc.  ’’stuffed”  in  bank 
customer  account  statements  should  be 
required  to  contain  disclostires. 

The  FDIC  received  twenty-five 
conunents  on  the  proposed  disdosure 
provision.  Seven  comments  approved  of 
the  disclosure  paragraph  as  written;  six 
comments  thought  that  the  disdosures 
did  not  need  to  be  so  comprehensive; 
three  comments  indicated  that  it  was 
not  necessary  to  obt^  a  signature  cm 
the  disdosures;  four  comments 
requested  that  the  regulation  give  banks 
the  flexibility  of  tailoring  the 
disdosures  to  fit  the  particular 
circumstances:  four  comments 
expressed  the  opinion  that  disclosures 
should  only  be  required  when  there  is 
a  likelihood  of  confusing  the  particular 
product  or  service  with  an  insured 
deposit;  and  one  comment  indicated 


that.”stuffers”  and  oth^  advertisements 
should  contain  disdosures. 

The  disdosure  paragraph  of  the  final 
regulation  has  been  ain«ided  somewhat 
in  response  to  the  comments.  In 
addition,  it  has  been  redesignated  as 
paragraph  (e).  Under  the  final 
regulation,  the  disclosures  do  not  need 
to  be  signed  by  the  customers  and  only 
those  banks  whidt  are  required  to  file 
an  application  pursuant  to  §  362.4(d)  cf 
the  final  regulation  and  which  receive 
approval  to  engage  in  an  otherwise 
impermissible  activity  will  be  required 
to  make  disclosure.  Even  then,  such 
banks  are  not  automatically  required  to 
put  language  in  thmi^isclosure 
regarding  which  assets  of  the  bank  are 
available  to  satisfy  the  obligations  of,  or 
any  contractual  claims  arising  in 
connecticm  with,  the  conduct  of  the 
approved  activity.  Thus,  if  the  FDIC  ; 

approves  the  direct  conduct  by  an  i 
insured  state  bank  of  a  particuiar  ' 

activity  and  the  activity  is  not  required 
by  the  FDIC  to  be  housed  in  a 
department  of  the  bank,  the  disclosure 
does  not  need  to  indicate  what  assets  of 
the  bank  are  available  to  satisfy  any 
claims  arising  in  connection  with  that 
activity.  That  particular  disdosure  may 
be  reqxiired,  however,  if  approval  of  the 
application  is  granted  on  the  condition 
that  the  activity  be  housed  in  a 
department. 

Language  has  been  added  to  the  final 
regulation  clarifying  that  the  disclosures 
must  be  prominent  and  must  be  deariy 
labeled  “customer  disclosure”.  In 
addition,  the  final  regulation  requires 
that  any  communications  from  the  bank 
to  its  customers  which  contain 
advertisements.  im)motionSi  or 
solkdtations  regarding  the  activities  of 
the  bank  or  any  of  its  subddiaries  (e.g.. 
statement  stuffers)  must  contain  the 
disdosures  if  those  activities  required 
approval  pursuant  to  §  362.4(d)  of  the 
regulation.  Finally,  the  final  regulation 
allows  for  the  waiver  of  the  requirement 
to  disdose  that  a  particular  product  or 
service  is  not  an  insured  deposit  if  it  is 
determined  by  the  FDIC  that  the 
likelihood  of  a  customer  confitsing  the 
product,  good,  or  service  with  an 
insured  depiosit  is  minimal.  Although 
the  final  regulation  does  not  expressly 
require  disclosures  in  the  case  of  joint 
advertisements,  the  FDIC  may 
determine  on  a  case-by-otse  basis  that 
such  disclosures  are  necessary  in  which 
case  the  approval  granted  pursuant  to 
§  362.4(d)  will  be  expressly  conditioned 
in  that  manner  based  upon  §  362. 4(f)  of 
the  final  regulation  which  allows  the 
FDIC  to  impose  conditions  as 
appropriate. 
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Transaction  Restrictions 

Section  362.4le)  of  the  proposed  rule 
set  forth  restrictions  on  transactions 
between  a  bank  and  its  departments 
and/or  bona  fide  subsidiaries.  The 
proposed  restrictions  were  designed: 

(1)  To  prevent  an  insured  state  bank 
firom  engaging  in  any  transactions 
(including  extensions  of  credit)  with 
any  of  its  bona  fide  subsidiaries  on 
terms  or  imder  circumstances  that  are 
less  favorable  than  those  for  comparable 
transactions  with  or  involving 
companies  that  are  not  subsidiaries  of 
the  bank  nor  which  are  otherwise 
affiliated  with  the  bank; 

(2)  To  prevent  an  insured  state  bank 
from  pui^asing  as  fiduciary  any  asset 
or  product  firom  any  of  its  bona  fide 
subsidiaries,  or  obtaining  as  fiduciary 
any  service  from  any  of  its  bona  fide 
subsidiaries,  \mless  certain  specified 
requirements  were  met; 

(3)  To  prevent  an  insvired  state  bank 
firom  entering  into  any  contract  with  any 
of  its  bona  fide  subsi^aries  that  would 
violate  any  law  or  regulation,  result  in 
the  breach  of  a  fiduciary  duty  or 
adversely  affect  or  misrepresent  the 
bank’s  s^ty  or  soimdness  in  any  way; 

(4)  To  prevent  an  insured  state  bank 
from  maj^g  extensions  of  credit  to  any 
one  of  its  bona  fide  subsidiaries  in 
excess  of  ten  percent  of  the  bank’s  tier 
one  capital;  and 

(5)  To  prevent  an  insxired  state  bank 
from  mal^g  extensions  of  credit  in  the 
aggregate  to  its  bona  fide  subsidiaries  in 
excess  of  twenty  percent  of  the  bank’s 
tier  one  capital. 

The  preamble  accompanying  the 
proposed  regulation  stated  that  the 
transaction  restrictions  would  close 
existing  gaps  in  the  regulation  of 
insured  state  banks  in  that  sections  23A 
and  23B  of  the  Federal  Reserve  Act  (12 
U.S.C.  371c  and  371c-l)  do  not 
generally  extend  to  subsidiaries  of  banks 
since  the  term  “affiliate”  as  used  in  that 
statute  does  not  generally  include  a 
subsidiary  of  a  bank.  ’The  preamble  also 
indicated  that  the  proposed  transaction 
restrictions  simply  restated  the  common 
law  obligation  of  fiduciaries  to  refrain 
fi-om  self-dealing  and  were  consistent 
with  the  prohibition  against  banks 
entering  into  adverse  or  illegal  contracts 
which  is  foxmd  at  section  30  of  the  FDI 
Act  (12  U.S.C.  1831g). 

Comments  were  requested  on:  (1)  The 
need  for  the  proposed  restrictions,  (2) 
what  problems,  if  any,  would  be  posed 
by  the  adoption  of  the  proposed 
restrictions  as  worded,  and  (3)  whether 
any  additional  restrictions  ^ould  be 
adopted.  Twelve  comments  addressed 
the  proposed  restrictions.  The 
comments  w’hich  addressed  this  area  of 


the  proposal  objected  to  the  provision  as 
drafted  because  it  was  more  complex 
and  restrictive  than  necessary  in  order 
to  protect  the  deposit  insurance  funds 
,^d  to  implement  the  statute.  In 
addition,  these  comments  indicated  that 
there  are  other  statutes  and  regulations 
which  address  the  safety  and  soimdness 
concerns  which  the  transaction 
restrictions  were  designed  to  address. 
Thus,  there  is,  according  to  these 
comments,  no  need  to  include  the 
restrictions  in  the  regulation.  Several 
comments  also  objected  to  the  provision 
on  the  grounds  that  the  proposed 
transaction  restrictions  were  not  based 
upon  any  specific  provision  in  section 
24  of  the  FDI  Act.  None  of  the 
comments  which  were  received 
suggested  any  additional  restrictions 
that  should  be  placed  on  transactions 
between  state  banks  and  their  bona  fide 
subsidiaries. 

After  carefully  reviewing  the 
comments,  the  Board  of  Directors  has 
decided  to  drop  the  transaction 
restrictions  firom  the  final  regulation  and 
to  adopt  in  its  stead  a  case-by-case 
approach  to  the  imposition  of  such 
restrictions.  Any  such  restrictions,  if 
necessary,  will  be  imposed,  if  at  all,  in 
connection  with  individual 
applications.  Insured  state  banks  can 
expect  that  one  or  more  of  the 
restrictions  will  be  imposed  upon  a 
finding  by  the  FDIC  that  one  or  more  of 
the  transaction  restrictions  is  necessary 
to  prevent  any  adverse  effect  on  the 
safety  and  soundness  of  a  particular 
institution,  is  necessary  to  prevent  a 
breach  of  the  institution’s  fiduciary 
obligations,  or  is  necessary  to  prevent 
any  transaction  that  may  pose  a  risk  to 
the  deposit  insiurance  funds. 

Conditions  and  Restrictions  Applicable 
to  Banks  and  Their  Subsidiaries  That 
Engage  in  Excepted  Insurance 
Underwriting  Activities  . 

Under  the  proposal,  an  insured  state 
bank  was  prohibited  fi'om  directly  or 
indirectly  through  a  subsidiary 
underwriting  insurance  pursuant  to  the 
exceptions  contained  in  §  362.3(b)(7)  or 
§  362.4(b)(2)  of  part  362  imless  the 
following  conditions  and  restrictions 
were  met:  (1)  Any  insurance 
imderwriting  conducted  directly  by  the 
bank  must  be  done  through  a  division 
of  the  bank  that  meets  the  definition  of 
department;  (2)  any  subsidiary  that 
imderwrites  insurance  must  meet  the 
definition  of  a  bona  fide  subsidiary;  and 
(3)  the  disclosure  requirements  of 
§  362.3(b)(3)  and/or  §  362.4(b)(1)  must 
be  met.  Ilie  proposal  specifically 
provided  that  any  bank  or  subsidiary'of 
a  bank  that  is  underwriting  insurance  as 
of  the  effective  date  of  the  regulation 


may  continue  to  do  so  despite  the 
adoption  of  the  final  regulation 
provided  that  the  department  and/or 
bona  fide  subsidiary  requirement  are 
met  within  one  year  firom  the  effective 
date  of  thej^al  regulation.  The 
disclosure  requirements  must  be  met 
immediately,  however,  in  order  for  the 
activities  to  continue. 

The  FDIC  did  not  receive  any 
comments  on  this  provision.  As  the 
underwriting  of  insurance  can  involve 
material  risks,  the  FDIC  feels  that  it  is 
prudent  to  separate  those  risks  from  the 
insured  state  bank.  Therefore,  the 
restrictions,  as  proposed,  will  become  a 
part  of  the  final  regulation. 

The  FDIC  did  receive  one  comment  in 
response  to  the  request  for  comment  on 
the  impact  of  section  24  of  the  FDI  Act 
on  the  investment  portfolios  of 
subsidiaries  of  insured  state  banks 
whose  insurance  xmderwriting  activities 
are  excepted  by  part  362  and  section  24. 
The  comment  indicated  that  the  FDIC 
should  not  consider  the  investment 
activities  of  such  subsidiaries  to  be  a 
separate  and  distinct  activity  firom  that 
of  insurance  underwriting,  if  the  FDIC 
were  to  do  so,  then  consent  would  have 
to  be  given  for  every  investment  the 
subsidiary  might  make  which  would  not 
be  permissible  for  a  national  bank.  After 
considering  this  comment,  the  FDIC  has 
decided  to  adopt  the  posture  in  the  case 
of  grandfather^  insurance  underwriting 
subsidiaries  that  the  investment 
activities  of  such  subsidiaries  are  not 
activities  which  are  separate  and  apart 
fi-om  the  biisiness  of  insmance 
imderwriting. 

Delegation  of  Authority 

Last,  the  delegations  rmder  part  362 
are  being  amended  to  provide  that  the 
Executive  Director,  Supervision  and 
Resolutions,  has  the  authority  to  act  on 
notices  and  applications  under  part  362 
in  addition  to  ffie  Director,  Division  of 
Supervision,  and  the  Director’s 
designee. 

Waiver  of  Delayed  Effective  Date 

The  final  amendment  is  effective 
immediately  upon  publication  in  the 
Federal  Register.  The  requirement 
under  the  Administrative  Procedure  Act 
(5  U.S.C.  553)  to  publish  a  substantive 
rule  not  less  than  30  days  prior  to  its 
effective  date  is  being  waived  pursuant 
to  the  authority  of  se^on  553(d)(1) 
which  allows  such  waiver  in  the  case  of 
a  substantive  rule  which  relieves  a 
restriction. 

Regulatory  Flexibility  Analysis 

*1110  Board  of  Directors  has  concluded 
after  reviewing  the  final  regxilation  that 
the  regulation  will  not  impose  a 
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significant  economic  hardship  on  small 
institutions.  The  final  regulation  does 
not  necessitate  the  development  of 
sophisticated  recordkeeping  or  reporting 
systems  by  small  institutions  nor  wilt 
small  institutions  need  to  seek  out  the 
expertise  of  specialized  accountants, 
lawyers,  or  managers  in  order  to  comply 
with  the  regulation.  The  Board  of 
Directors  therefore  hereby  certifies 
pursuant  to  section  605  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  605) 
that  the  final  regulation  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.). 

List  of  Subjects  in  12  CFR  Part  362 

Administrative  practice  and 
procedure,  Authority  delegations 
{Government  agencies),  Bank  deposit 
insurance,  Banks,  bemking,  Insured 
depository  institutions,  Investments. 

m  consideration  of  the  foregoing,  the 
FDIC  hereby  amends  chapter  III,  title  12 
of  the  Code  of  Federal  Regulations  by 
amending  part  362  as  follows: 

PART  362— ACTIVITIES  AND 
INVESTMENTS  OF  INSURED  STATE 
BANKS 

1.  The  authority  citation  for  part  362 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1816, 1818, 1819 
(Tenth),  1831a. 

§362.1  [Amended] 

2.  Section  362.1  is  amended  by 
adding  "and  their  subsidiaries"  at  the 
end  of  the  first  sentence  and  by  adding 
"or  their  subsidiaries”  after  the  words 
"undertriken  by  insured  state  banks”  in 
the  second  sentence. 

3.  Section  362.2  is  amended  by 
revising  the  introductory  text; 
redesignating  paragraphs  (a)  through  (c), 
(d)  through  (h),  (i),  and  (j)  though  (p) 
as  paragraphs  (e)  through  (g),  (i)  through 
(m),  (o),  and  (r)  through  (x), 
respectively:  amending  newly 
designated  paragraph  (x)  by  removing 
the  final  two  sentences  and  adding  "and 
§  362.4(c)(2)(i)”  after  "§  362.3(b)(7)” 
where  it  appears  in  the  second  sentence; 
and  adding  new  paragraphs  (a)  through 
(d),  (h),  (n),  (p),  and  (q)  to  read  as 
follows:  • 

§362.2  Definitions. 

For  the  purposes  of  this  part,  the 
following  definitions  apply: 

(a)  Activity  refers  to  the  authorized 
conduct  of  business  by  an  insured  state 
bank.  Activity  as  used  in  connection 
with  the  direct  conduct  of  business  by 
an  insured  state  bank  includes  acquiring 
or  retaining  any  investment  other  than 
an  equity  investment.  Activity  as  used  in 


connection  with  the  conduct  of  business 
by  a  subsidiary  of  an  insured  state  bank 
includes  acquiring  or  retaining  any 
investment. 

(b)  The  phrase  activity  permissible  for 
a  national  bank  shall  be  understood  to 
refer  to  any  activity  authorized  for 
national  banks  imder  the  National  Bank 
Act  (12  U.S.C.  21  et  seq.)  or  any  other 
statute.  Activities  expressly  authorized 
by  statute  or  recognized  as  permissible 
in  regulations,  official  circulars  or 
bulletins  issued  by  the  Office  of  the 
Comptroller  of  the  Currency  or  in  any 
order  or  interpretation  issued  in  writing 
by  the  Office  of  the  Comptroller  of  the 
Currency  will  be  accepted  as 
permissible  for  state  banks. 

(c)  An  activity  is  considered  to  be 

conducted  as  principal  if  it  is  conducted 
other  than  as  agent  for  a  customer,  is 
conducted  other  than  in  a  brokerage, 
custodial,  advisory  or  administrative 
capacity,  or  is  conducted  other  than  as 
trustee,  ^ 

(d)  Bona  fide  subsidiary  means  a 
subsidiary  of  an  insured  state  bank  that 
at  a  minimum: 

(1)  Is  adequately  capitalized; 

(2)  Is  physically  separate  and  distinct 
in  its  operations  from  the  operations  of 
the  bank,  however,  this  requirement 
shall  not  be  construed  to  prohibit  the 
bank  and  its  subsidiary  from  sharing  the 
same  facility  provided  that  the  area  in 
which  the  subsidiary  conducts  business 
with  the  public  is  clearly  distinct  from 
the  area  in  which  customers  of  the  bank 
conduct  business  with  the  bank; 

(3)  Maintains  separate  accounting  and 
other  corporate  records; 

(4)  Observes  separate  formalities  such 
as  separate  board  of  directors’  meetings; 

(5)  Maintains  separate  employees  who 
are  compensated  by  the  subsidiary, 
however,  this  requirement  shall  not  be 
construed  to  prohibit  the  use  by  the 
subsidiary  of  bank  employees  to 
perform  fimctions  which  do  not  directly 
involve  customer  contact  such  as 
accounting,  data  processing  and 
recordkeeping,  so  long  as  the  bank  and 
the  subsidiary  contract  for  such  services 
on  terms  and  conditions  comparable  to 
those  agreed  to  by  independent  entities; 

(6)  Has  no  less  than  a  majority  of  its 
executive  officers  who  are  neither 
executive  officers  nor  directors  of  the 
bank; 

(7)  Has  as  a  majority  of  its  board  of 
directors  persons  who 'are  neither 
directors  nor  executive  officers  of  the 
bank;  and 

(8)  Conducts  business  pursuant  to 
independent  policies  and  procedures 
designed,  to  inform  customers  and 
prospective  customers  of  the  subsidiary 


that  the  subsidiary  is  a  separate 
organization  frdm  the  bank. 

«  *  «  •  « 

(h)  Department  means  a  division  of  an 
insured  state  bank  that: 

(1)  Is  physically  distinct  from  the 
remainder  of  the  bank; 

(2)  Maintains  separate  accounting  and 
other  records: 

(3)  Has  assets,  liabilities,  obligations 
and  expenses  that  are  separate  and 
distinct  ft'om  those  of  the  remainder  of 
the  bank;  and 

(4)  As  a  matter  of  state  statute,  the 

obligations,  liabilities  and  expenses  of  j 
which  can  only  be  ^tisfied  with  the 
assets  of  the  divisiqiy  | 

•**#'*  • 

(n)  Executive  officer,  director.  j 

principal  shareholder,  related  interest, 
and  extension  of  credit  shall  have  the 
same  meaning  as  is  relevant  for  the 
purpose  of  section  22(h)  of  the  Federal 
Reserve  Act  (12  U.S.C.  375)  and  §  337.3 
of  this  chapter. 

***** 

(p)  Investment  in  a  department  by  an 
insured  state  bank  means  any  transfer  of 
funds  by  an  insured  state  bank  to  one 
of  its  departments  which  is  represented 
on  the  department’s  accounts  and 
records  as  an  accounts  payable,  a 
liability,  or  equity  of  the  department 
except  that  transfers  of  funds  to  the 
department  in  payment  of  services 
rendered  by  that  department  shall  not 
be  considered  an  investment  in  the 
department. 

(q)  Investment  in  a  subsidiary  by  an 
insured  state  bank  shall  mean  ffie  total 
of  any  equity  investment  in  a  subsidiary 
by  an  insured  state  bank,  any  debt 
issued  by  the  subsidiary  that  is  held  by 
the  insured  state  bank,  and  any 
extensions  of  credit  firom  the  insured 
state  bank  to  the  subsidiary. 
***** 

§§ 362.4  and  362.5  [Redesignated  as  362.5 
and  362.6  Reapectlvely  and  Amended] 

4.  Part  362  is  amended  by 
redesignating  §§  362.4  and  362.5  as 
§§  362.5  and  362.6  respectively;  newly 
designated  §  362.6  is  amended  by 
removing  everything  after  "is  delegated 
to  the”  and  adding  “Executive  Director, 
Supervision  and  Resolutions,  and  where 
confirmed  in  wrriting  by  the  Executive 
Director,  to  the  Director,  Division  of 
Supervision  or  the  Director’s  designee.”; 
by  removing  the  comma  after 
"§  362.3(c)(2)”  and  adding  in  lieu 
thereof  a  semicolon;  removing  ",  and” 
where  it  appears  after  “§  362.3(d)”  and 
adding  a  semicolon;  and  adding  after 
"§  362.3{b)(7)(ii)”  the  words  “;  and  the 
authority  to  approve  or  deny  requests 
for  consent  pursuant  to  §  362.4(d)  as 
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well  as  to  take  any  other  action 
authorized  by  §  362.4(d)’’. 

5.  Part  3^  is  amended  by  adding  a 
new  §  362.4  to  read  as  follows: 

§362.4  Activities  of  inaured  state  banks 
and  thek  subsidierlee. 

(a)  General  prohibitions.  (1)  Except  as 
otherwise  provided  in  this  part,  after 
December  19, 1992,  an  insured  state 
bank  may  not  directly  engage  as 
principal  in  any  activity  &at  is  not 
permissible  for  a  national  bank,  and  a 
majority-owned  subsidiary  of  an  insured 
state  bank  may  not  engage  as  principal 
in  any  activity  that  is  not  permissible  for 
a  subsidiary  of  a  national  bank,  unless 
the  bank  meets  and  continues  to  meet 
the  applicable  minimum  capital 
standards  prescribed  by  the  appropriate 
federal  banking  agency  and  the  FDIC 
determines  that  t^  conduct  of  the 
activity  by  the  bank  and/or  its  majority- 
owned  subsidiary  will  not  pose  a 
significant  risk  to  the  affected  deposit 
insurance  fund.  Applications  for 
consent  to  directly,  or  indirectly 
through  a  majority -owned  subsidiary, 
engage  as  principal  in  activities  that  are 
not  permissible  for  a  national  bank  or  a 
subsidiary  of  a  national  bank  should  be 
filed  in  acccxdance  with  §  362.4(d).  An 
insured  state  bank  must  file  an 
application  for  each  subsidiary 
regardless  of  whether  the  bank 
previously  obtained  consent  for  a 
subsidiary  to  engage  as  principal  in  the 
same  activity.  An  insur^  state  bank 
that  obteuned  the  FDIC’s  consent 
pursuant  to  §  333.3  of  this  chapter  prior 
to  that  section’s  repeal  to  directly  or 
indirectly  thro\igh  a  subsidiary  engage 
as  principal  in  an  activity  that  was 
otherwise  impermissible  under  §  333.3 
of  this  chapter  and  which  is 
impermissible  under  this  part  without 
the  FDIC’s  consent,  does  not  need  to 
obtain  the  FDIC’s  consent  pursuant  to 
this  part  in  order  to  continue  the 
activity. 

(2)  Eimept  as  odierwise  provided  in 
this  part,  no  insured  state  bank  may 
directly  or  indirectly  through  a 
subsidiary,  engage  in  insurance 
underwriting  except  to  the  extent  such 
activities  are  permissible  for  a  national 
b€mk. 

(b)  Phase-out  for  banks  that  do  not 
meet  capital  standard.  (1)  Any  insured 
state  bank  which  does  not  meet  the 
applicable  minimum  capital 
requirements  set  out  in  paragraph  (a)(1) 
of  this  section  and  which  as  of 
December  19, 1992,  directly,  or 
indirectly  through  a  subsidiary,  engaged 
as  principal  in  any  activity  that  is  not 
permissible  for  a  national  bank  or  a 
subsidiary  of  a  national  bank,  must 
cease  the  impermissible  activity  as  soon 


as  practicable  but  in  no  event  later  than 
June  8. 1994,  unless  an  extension  is 
granted  by  the  FDIC  for  good  cause. 

(2)  In  no  event  shall  any  extension 
granted  pursuant  to  this  paragraph 
exceed  one  year  firom  December  8, 1993. 
If  the  insult  state  bank  is  expected  to 
meet  the  requisite  capital  level  prior  to 
June  8. 1994,  the  bank  may  apply  for 
permission  to  continue  the  activity.  An 
insured  state  bank  that  does  not  meet 
the  requisite  capital  requirements,  and 
which  has  a  majority-owned  subsidiary 
that  has  equity  investments  in  real 
estate  which  are  not  permissible  for  a 
subsidiary  of  a  national  bank,  must 
divest  the  subsidiary  or  the  equity 
investments  in  the  real  estate  as  soon  as 
practicable  but  in  no  event  later  than 
December  19. 1996. 

(c)  Exceptions — (1)  Savings  bank  life 
insurance.  Any  insured  state  bank  that 
is  located  in  Massachusetts,  New  York 
or  Connecticut  that  is  otherwise 
authorized  to  do  so  is  not  prohibited 
from  engaging  in  the  underwriting  of 
savings  bank  life  insurance  provided 
that: 

(i)  The  FDIC  does  not  tdter  its 
determination  made  pursuant  to  section 
24(e)(2)  of  the  FDI  Act  (12  U.S.C. 
1831a(e))  that  such  activities  do  not 
pose  a  significant  risk  to  the  insurance 
fund  of  which  the  bank  is  a  member; 

(ii)  The  insurance  underwriting  is 
conducted  through  a  division  of  Uie 
bank  that  meets  the  definition  of 
"department"  contained  in  §  362.2(h); 
and 

(iii)  The  bank  discloses  to  purchasers 
of  life  insurance  policies,  other 
insurance  products  and  annuities  which 
are  offered  to  the  pubUc  that  the 
policies,  other  insurance  products  and 
annuities  are  not  insured  by  the  FDIC 
and  that  only  the  assets  of  the  insurance 
department  may  be  used  to  satisfy  the 
obligations  of  the  insurance  department. 
The  disclosure  must  be  made  prior  to 
the  time  of  purchase  of  the  insurance 
policy,  other  insurance  product,  or 
annuity;  must  be  prominent;  and  must 
be  in  a  separate  document  clearly 
labeled  "consumer  disclosure”  if  the 
disclosure  does  not  appear  on  the  face 
of  the  policy,  other  insurance  product, 
or  annuity.  The  following  or  a  similar 
statement  will  satisfy  the  disclosure 
obligation:  "This  (insurance  policy, 
other  insurance  product,  annuity]  is  not 
a  federally  insured  deposit  and  only  the 
assets  of  the  bank’s  insurance 
department  may  legally  be  used  to 
satisfy  any  obligation  of  that 
department"  If  sfote  law  »  regulation 
provides  for  substantially  similar 
disclosure  requimnents,  cmnpliance 
with  the  state  imposed  disclosure 


requirements  will  satisfy  the 
requirements  of  this  paragraph. 

(2)  Insurance  underwriting,  (i)  A  well- 
capitalized  insured  state  bank  that  was 
lawfully  providing  insurance  as 
principi^  dti  November  21, 1991  may 
continue  to  provide  insuremce  as 
principal  in  the  state  or  states  in  which 
the  bank  did  so  on  November  21, 1991 
so  long  as  the  insurance  that  is  provided 
is  of  the  same  type  which  the  bank 
provided  as  of  November  21. 1991  and 
the  insurance  is  only  offered  to 
residents  of  that  state,  individuals 
employed  in  that  state,  and  any  other 
person  to  whom  the  bank  provided 
insurance  as  principal  without 
interruption  since  such  person  resided 
in,  or  was  employed  in,  that  state.  In  the 
case  of  resident  companies  or 
partnerships,  the  bank’s  as  principal 
activities  must  be  limited  to  providing 
insurance  to  the  compemy’s  or 
partnership’s  employees  residing  in  the 
state  and/or  to  providing  insurance  to 
cover  the  company’s  or  partnership’s 
property  located  in  the  state. 

(ii)  Any  insured  state  baiik  or  any 
subsidiary  thereof  that  engaged  in  the 
underwriting  of  insurance  on  or  before 
September  30, 1991  which  was 
reinsured  in  whole  or  in  part  by  the 
Federal  Crop  Insurance  Corporation 
may  continue  to  do  so. 

(lii)  Any  title  insurance  subsidiary  of 
an  insured  state  bank  described  in 
§  362.3(b)(7)(iii)  may  continue  to 
provide  title  insurance  provided  that 
none  of  the  transactions  described  in 
§  362.3(b)(4)(ii)  (other  than  a  charter 
conversion)  has  occurred  to  the  parent 
insured  state  bank  since  June  1, 1991. 

(3)  Activities  that  do  not  present  a 
significant  risk.  The  FDIC  has 
determined  that  the  following  as 
principal  activities  do  not  represent  a 
significant  risk  to  the  deposit  insurance 
funds  and  that  the  listed  activities  may 
therefore  be  conducted  by  an  insured 
state  bank  or  its  majority-owned 
subsidiary  (as  the  case  may  be)  without 
first  obtaining  the  FDIC’s  prior  consent 
provided  that  the  bank  is  otherwise 
authorized  to  engage  in  the  activity 
under  state  law.  the  conduct  of  the 
activity  by  the  bank  and/or  its 
subsidiary  is  otherwise  permitted  under 
federal  law  and  regulation,  and  the  bank 
meets  and  continues  to  meet  the 
applicable  minimum  capital  standards 
as  prescribed  by  the  appropriate  federal 
banking  agency.  The  foct  that  prior 
consent  is  not  required  by  this  part  does 
not  preclude  the  FDIC  from  taking  any 
appropriate  action  within  its  authority 
with  respect  to  the  activities  if  the  facts 
and  circumstwces  warrant  such  action. 

(i)  Guarantee  activities.  An  insmed 
state  bank  may: 
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(A)  Directly  guarantee  the  obligations 
of  others  as  provided  for  in  §  347.3(c)(1) 
of  this  chapter;  and 

(B)  Directly  offer  customer-sponsored 
credit  card  programs,  and  similar  ^ 
arrangements,  in  which  the  insured 
state  bank  undertakes  to  guarantee  the 
obligations  of  fndividuals  who  are  its 
retail  banking  deposit  customers. 
provided,  however,  that  the  bank  must 
establish  the  creditworthiness  of  the 
individual  before  undertaking  to 
guarantee  his/her  obligations. 

(ii)  Activities  that  are  closely  related 
to  banking.  An  insured  state  bank  may: 

(A)  Engage  as  principal  in  any  activity 
that  is  not  permissible  for  a  national 
bank  provided  that  the  Federal  Reserve 
Board  by  regulation  or  order  has  found 
the  activity  to  be  closely  related  to 
banking  for  the  purposes  of  section 
4(c)(8)  of  the  Bank  Holding  Company 
Act  (12  U.S.C.  1843(c)(8)),  provided, 
further  however.  That  this  exception 
shall  not  be  construed  to  permit  the 
bank  to  directly  hold  equity  seciuities 
that  a  national  bank  may  not  hold  and 
which  are  not  otherwise  permissible 
investments  for  insured  state  banks 
piu^uant  to  §  362.3(b):  and 

(B)  Establish  or  acquire  a  majority- 
owned  subsidiary  which  solely  engages 
as  principal  in  any  activity  that  the 
Federal  Reserve  Board  by  regulation  or 
order  has  found  to  be  closely  related  to 
banking  for  the  purposes  of  section 
4(c)(8)  of  the  Bank  Holding  Company 
Act. 

(iii)  Securities  activities  conducted 
through  a  subsidiary  of  an  insured 
nonmember  bank.  An  insured 
nonmember  bank  may  conduct 
securities  activities  through  a  subsidiary 
of  the  bank  in  accordance  with  the 
requirements  and  restrictions  of  §  337.4 
of  this  chapter  in  lieu  of  any 
requirement  or  restriction  contained  in 
this  part. 

(iv)  Equity  securities  held  by  a 
majority-owned  subsidiary  of  an  insured 
state  bank. —  (A)  Grandfathered 
investments  in  common  or  preferred 
stock  and  shares  of  investment 
companies.  Any  insured  state  bank  that 
has  received  approval  to  invest  in 
common  or  preferred  stock  or  shares  of 
an  investment  company  pursuant  to 

§  362.3(d)  may  conduct  the  approved 
investment  activities  through  a  majority- 
owned  subsidiary  of  the  bank  without 
any  additional  approval  firom  the  FDIC 
provided  that  any  conditions  or 
restrictions  imposed  with  regard  to  the 
approval  granted  imder  §  362.3(d)  are 
met. 

(B)  Bank  stock.  An  insured  state  bank 
may  indirectly  through  a  majority- 
owned  subsidiary  organized  for  such 
purpose  invest  in  up  to  ten  percent  of 


the  outstanding  stock  of  another  insmed 
bank. 

(C)  Stock  of  a  corporation  that 
engages  in  activities  permissible  for  a 
bank  service  corporation.  An  insured 
state  bank  may  indirectly  through  a 
majority-owned  subsidiary^  organized  for 
such  purpose  invest  in  50%  or  less  of 
the  stock  of  a  corporation  which  engages 
solely  in  any  activity  that  is  permissible 
for  a  bemk  service  coiqporation.  (The 
term  "bank  service  corporation"  shall 
have  the  same  meaning  as  is  relevant  for 
the  purposes  of  the  Ba^  Service 
Corporation  Act  (12  U.S.C.  1861  et 
seq.).)  This  exception  shall  not  be 
construed  to  override  any  other 
limitation  imposed  by  this  part  as  to  the 
amount  of  stock  whi(±  may  be  held  in 
a  subsidiary  without  obtaining  the 
FDIC’s  consent. 

P)  Stock  of  a  corporation  which 
engages  in  activities  which  are  not  “as 
principal".  An  insured  state  bank  may 
indirectly  through  a  majority-owned 
subsidiary  invest  in  50%  or  less  of  the  « 
stock  of  a  corporation  which  engages 
solely  in  activities  which  are  not 
considered  to  be  "as  principal”  as  that 
term  is  defined  in  §  362.2(c). 

(v)  Investments  in  adjustable  rate  and 
money  market  preferred  stock.  An 
insured  state  bank  may  invest  up  to  15 
percent  of  the  bank’s  total  capitd  (as 
that  term  is  defined  by  the  appropriate 
federal  banking  agency)  in  adjustable 
rate  preferred  sto^  and  money  market 
(auction  rate)  preferred  stock. 

(d)  Application  for  consent  to  directly, 
or  indirectly  throu^  a  majority-owned 
subsidiary,  engage  as  principal  in  an 
activity  that  is  not  permissible  for  a 
national  bank. — (1)  Timing  and  place  of 
filing  application.  All  applications  for 
consent  pursuant  to  paragraph  (d)  of 
this  section  should  be  filed  with  the 
regional  director  for  the  Division  of 
Supervision  for  the  FDIC  regional  office 
in  which  the  insxired  state  bank’s 
principal  office  is  located.  Applications 
for  consent  to  continue  an  activity  in 
which  an  insured  state  bank  and/or  its 
majority-owned  subsidiary  was  engaged 
as  of  December  19, 1992,  must  be  filed 
with  the  appropriate  regional  office  no 
later  than  February  7, 1994. 

(2)  Continuation  of  activity  white 
application  is  pending.  Any  insured 
state  bank  which  has  filed  an 
application  in  accordance  with 
paragraph  (d)(1)  of  this  section 
requesting  consent  to  directly  or 
indirectly  continue  any  ongoing  activity 
may  continue  to  engage  in  the  activity 
while  the  application  is  pending 
provided,  however,  in  no  event  may 
such  an  insured  state  bank  or  its 
subsidiary  continue  the  activity  for 
more  than  six  months  from  the  receipt 


of  the  application  by  the  appropriate 
FDIC  regionakoffice  unless  the  FDIC 
grants  an  extension  or  approval  of  the 
application  has  been  granted. 

(3)  Copy  of  application  filed  with 
another  agency.  Unless  the  FDIC 
requests  additional  information,  in  a 
case  in  which  an  insured  state  bank  has 
sought  the  approval  of  another  federal 
or  state  regulatory  authority  to  directly 
or  indirectly  engage  in  an  activity  for 
which  consent  is  required  under  this 
part,  the  application  filing  requirements 
of  paragraph  (d)  of  this  section  may  be 
satisfied  by  submitting  to  the  FDIC  a 
copy  of  the  request  as  filed  with  such 
other  regulatory  altiffiority  provided  that 
the  request  as  filed  ^th  such  authority 
substantially  satisfies  all  of  the 
information  reqwements  of  paragraph 
(d)  of  this  section. 

(4)  Form  and  content  of 
application. — (i)  Form.  Applications 
filed  pursuant  to  §  362.4(d)  may  be  in 
letter  form. 

(ii)  Applications  for  consent  to 
directly  engage  as  principal  in  activities 
that  are  not  permissible  for  a  national 
bank.  Applications  for  consent  to  begin 
for  the  first  time  to  directly  engage  as 
principal  in  any  activity  that  is  not 
permissible  for  a  national  bank,  as  well 
as  applications  for  consent  to  continue 
to  conduct  as  principal  an  activity  in 
which  a  bank  was  engaged  as  of 
December  19, 1992  which  is  not 
permissible  for  a  national  bank,  shall 
contain  the  following: 

(A)  A  brief  description  of  the  activity, 
the  manner  in  which  it  is  or  will  be 
conducted,  and  the  present  and 
expected  volume  or  level  of  the  activity; 

(B)  A  copy,  if  any,  of  the  bank’s 
feasibility  study,  financial  projections 
and/or  business  plan  regarding  the 
conduct  of  the  activity; 

(C)  A  citation  to  the  state  statutory  or 
regulatory  authority  for  the  conduct  of 
the  activity; 

(D)  A  copy  of  the  order  or  other 
document  from  the  appropriate 
regulatory  authority  granting  approval 
for  the  bank  to  conduct  the  activity  if 
such  approval  is  necessary  and  has 
already  been  granted; 

(E)  A  copy  of  a  resolution  by  the 
bank’s  board  of  directors  or  trustees 
authorizing  the  filing  of  the  application; 

(F)  A  brief  description  of  the  bank’s 
policy  and  practice  with  regard  to  any 
present  or  anticipated  involvement  in 
the  activity  by  a  director,  executive 
officer  or  principal  shareholder  of  the 
bank  or  any  related  interest  of  such  a 
person; 

(G)  A  description  of  the  bank’s 
expertise  in  the  activity;  and 

(H)  Such  other  information  as 
requested  by  the  FDIC. 
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(iii)  Applications  for  consent  to 
engage  as  pri^pal  thwu^  a  majority- 
owned  sul^aiaiy  in  activities  that  are 
not  permissible  for  a  subsidiary  of  a 
national  bank.  Applications  for  consent  ^ 
to  begin  for  the  time  to  conduct,  as 
principal,  through  a  majority-owned 
subsidiary  activities  that  are  not 
permissible  for  a  subsidiary  of  a 
national  bank,  as  well  as  applications 

for  consent  for  the  bank’s  majority- 
owned  subsidiary  to  continue  to 
conduct,  as  principal,  activities  in 
which  the  bank’s  subsidiary  was 
engaged  as  of  December  19, 1992  that 
are  not  permissible  for  a  subsidiary  of  a 
national  bank,  shall  contain  the 
following  information: 

(A)  The  information  described  in 
paragraph  (d)(4Kii)  of  this  section; 

(B)  Tne  amoimt  of  the  bank’s  existing 
and  proposed  investment  in  the 
subsidiary;  and 

(C)  The  bank’s  investment  in  other 
subsidiaries  conducting  the  same  type 
of  activity. 

(iv)  If  an  insured  state  bank 
previously  obtained  consent  for  a 
majority-owned  subsidiary  to  engage  as 
principal  in  a  particular  activity,  any 
subse<juent  request  for  consent  for 
another  subsidiary  of  the  bank  to  engage 
as  principal  in  the  same  activity  may 
omit  the  information  described  in 
paragraph  (d)(4)(ii)  of  this  section. 

(5)  Phase-out  of  activities  for  which 
consent  to  continue  has  been  denied — 

(i)  Direct  activity.  If  a  request  filed 
pursuant  to  paragraph  (d)  of  this  section 
for  consent  to  continue  the  direct 
conduct  of  an  activity  is  denied,  the 
bank  must  cease  the  activity  as  soon  as 
practicable  but  in  no  event  later  than 
one  year  from  the  denial  unless  the 
FDIC  specifically  sets  a  different  time 
which  may  in  the  FDIC’s  sole  discretion 
be  longer  than  one  year.  The  FDIC  may 
condition  or  restrict  the  conduct  of  the 
activity  during  the  phase-out  period  as 
is  deemed  necessary  in  order  to  protect 
the  affected  deposit  insurance  fund. 

(ii)  Activity  m  a  majority-owned 
subsidiary.  If  a  request  filed  pursuant  to 
paragraph  (d)  of  this  section  for  consent 
to  continue  the  conduct  of  an  activity 
through  a  majority-owned  subsidiary  of 
the  bank  is  denied,  the  bank  must  divest 
its  equity  investment  in  the  subsidiary 
as  quickly  as  prudently  possible  but  in 
no  event  later  than  December  19, 1996. 
The  bank  shall  file  a  divestiture  plan  in 
accordance  with  §  362.3(c)(3)  no  later 
than  60  days  after  the  bank  receives 
notice  that  consent  was  denied.  In  the 
alternative,  the  bank  may  choose  to 
discontinue  the  activity  rather  than 
divest  its  equity  investment  in  the 
subsidiary  in  which  case  the  activity 
must  be  discontinued  as  soon  as 


practicable  but  in  no  event  later  than 
one  year  from  the  denial  unless  the 
FDIC  specifically  sets  a  different  time 
period  which  may,  in  the  FDICs  sole 
discretion,  be  longer  than  one  year.  If 
the  bank  elects  to  discontinue  the 
activity  rather  than  to  divest  the 
subsidiary,  the  bank  must  notify  the 
FDIC  of  that  decision  no  later  than  60 
days  after  the  bank  receives  notice  that 
consent  was  denied.  The  notice  must  be 
in  writing  and  should  be  filed  with  the 
appropriate  FDIC  regional  office.  If  an 
insured  state  bank  is  denied  consent  to 
continue  impermissible  equity 
investments  in  real  estate  through  a 
majority-owned  subsidiary  and  the  bank 
elects  to  discontinue  those  investments 
rather  than  divest  the  subsidiary,  the 
period  of  time  whidi  the  subsidiary 
shall  have  to  divest  the  equity 
investments  in  real  estate  shall  not 
extend  beyond  December  19, 1996.  The 
FDIC  may  condition  or  restrict  the 
conduct  of  any  activity  during  the 
phase-out  period  as  it  deems  necessary 
in  order  to  protect  the  affected  deposit 
insurance  fond. 

(e)  Disclosures.  Except  as  otherwise 
provided  herein,  any  approval  of  an 
application  filed  pursuant  to  §  362.4(d) 
shall  be  subject  to  the  condition  that  the 
bank  and/or  subsidiary  shall  provide 
any  persons  doing  or  about  to  do 
business  with  the  bank  and/or 
subsidiary  written  disclosure  that  the 
products,  goods  or  s^vices  offered  by 
the  bank  and/or  subsidiary  are  not 
insured  by  the  FDIC.  If  the  products, 
goods  or  services  are  offered  by  a 
subsidiary  of  the  bank,  the  disclosure 
must  also  indicate  that  the  products, 
goods  or  services  are  not  gxiaranteed  by 
&e  bank  and  that  only  the  assets  of  the 
subsidiary  are  available  to  satisfy  the 
obligations  of.  or  any  contractued  claims 
arising  in  connection  with,  the 
operation  of  the  subsidiary.  If  the 
products,  goods  or  services  are  offered 
by  a  department  of  the  bank,  the 
disclosure  must  indicate  that  only  the 
assets  of  the  department  are  available  to 
satisfy  the  obligations  of  the 
department.  Disclosures  must  occur 
prior  to  the  time  any  contractual 
obligation  to  ptuchase  any  product, 
good  or  service  arises;  must  be 
prominent:  and  must  be  clearly  labeled 
“customer  disclosure”.  If  any 
communications  from  the  bank  to  its 
depositors  contain  advertisements, 
promotions,  or  solidtalions  pertaining 
to  the  activities  of  the  bank  or  its 
subsidiary  vdiich  were  approved 
pursuant  to  $  362.4(d)  those 
communications  must  contain  a 
disclostire  that  the  products,  goods  or 
services  are  not  inured  by  &e  FDIC 


Disclosures  will  not  be  imposed  under 
this  part  if  state  law  or  regulation 
establishes  disclosure  requirements 
which  are  substantially  similar  to  those 
contained  in  this  paragraph.  Disclosure 
that  the  product,  good  or  service  is  not 
an  insured  deposit  will  not  be  required 
if  it  is  determined  by  the  FDIC  that  the 
likelihood  of  confusing  the  product, 
good,  or  service  with  an  instired  deposit 
is  minimal. 

(f)  Conditions.  Approvals  granted 
pursuant  to  §  362.4(d)  may  be  made 
subject  to  any  conditions  or  restrictions 
foimd  by  the  FDIC  to  be  necessary  to 
protect  the  bank  and/or  the  deposit 
insurance  funds  from  risk,  to  prevent 
unsafe  or  unsound  banking  practices, 
and/or  to  ensure  that  the  activity  is 
consistent  with  the  purposes  of  federal 
deposit  insurance. 

(g)  Conditions  and  restrictions 
applicable  to  insured  state  banks  and/ 
or  their  subsidiaries  that  engage  in 
insurance  underwriting  activities 
excepted  under  §  362.3(b)(7)  or 

§  362.4(c)(2)(i).  (1)  No  insured  state  bank 
may  directly  or  indirectly  through  a 
subsidiary  underwrite  insurance 
pmsuant  to  the  exception  contained  in 
§  362.3(b)(7)  or  §  362.4(c)(2)(i)  unless 
the  following  conditions  and 
restrictions  are  met: 

(1)  Any  insturance  underwriting 
directly  conducted  by  the  bank  must  be 
done  t]^ough  a  division  of  the  bank  that 
meets  the  definition  of  "department” 
contained  in  §  362.2(h): 

(ii)  Any  subsidiary  that  underwrites 
insurance  must  meet  the  definition  of  a 
“bona  fide  subsidiary”  contained  in 

§  362.2(d):  and 

(iii)  The  disclosxire  reqmrements  of 

§  362.3(b)(3)  and/or  §  362.4(c)(l)(iii)  are 
met  to  ^e  same  extent  as  they  would  be 
applicable  if  the  bank  and/or  its 
subsidiary  were  conducting  savings 
bank  life  insurance  activities. 

(2)  Any  insured  state  bank  pr  a 
subsidiary  of  an  insured  state  bank  that 
would  be  eligible  for  the  exception  in 

§  362.3(b)(7)  or  §  362.4(c)(2)  but  for  the 
requirements  of  paragraphs  (g)(l)(i)  or 
(g)(l)(ii)  of  this  section  may  continue  to 
conduct  the  insurance  underwriting 
activities  provided  that  the 
requirements  of  paragraph  (g)(l)(iii)  of 
this  section  are  met  and  provided  that 
the  requirements  of  paragraphs  (g)(l)(i) 
and  (g)(l)(iil  of  this  section  are  met  no 
later  than  one  year  from  December  8, 
1993. 

By  Order  of  the  Board  of  Directors. 

Dated  at  Washington,  DC  this  30th  day  of 
November,  1993. 
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Federal  Deposit  Insurance  Corpoiation. 
Robert  &  Feldman, 

Deputy  Executive  Secretcuy. 

(FR  Doc.  93-29774  Filed  lZ-7-93;,8;4S  %m\ 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  AdminisIraNon 

14CFRPart39  ‘ 

[Docket  Na  90-NM-mS-AO;  AmaiulnMnt 
3»-«756;  AD  93-24-07] 

Airworthiness  Directives;  Corporate 
Jets  Umited  Model^BH/HS  125-600 A, 

HS 125-700A,  and  BAs  125-600A 
Series  Airplanes  Equipped  With  a 
Sundetrartd  Turfeomach  Model  T-62T- 
39  Auxiliary  Power  UniFCAPU)  Instailed 
in  Accordance  WAtli  Supplemental 
Type  Certlfleale  (STC)  8A1923SW 

AGENCY:  Federal  Awatioa 
AdministrationH  DOT. 

ACnOM:  Fiiud  rule;  request  for 
conuaents. 

SUMMARY:.  This  amendment  adopts  a 
new  airworthiness,  direchve  (AD)  that  is 
applicable  to  certain  Corporate  Jets 
Model  BH/HS  125-60QAh.1K  125-700A. 
and  BAe  12S-800A  series  airplanes. 

This  action  requires  deactivaticm  of  the 
APU  and  revision  of  the  Limitations 
Section  of  the  Airplane  Flight  Manual  to 
prohibit  operation  of  the  Al^  This 
amendment  is  prompted  by  reports  of 
failures  of  the  sealant  installed  around 
the  over-temperature  sensor  located  in 
the  fuel  control  enclosure  box  of  die 
APU.  The  actions  specified  in  this  AD 
are  intended  to.  prevent  such  failures, 
which  could  allow  fuel  leakage  from  the 
APU  into  the  fuel  control  enclosure  box 
to  leak  into  dm  aft  equipment  bay,  thus 
creating  a  fire  hazard. 

DATES:  Effective  December  23, 1993-. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
February  7, 1994. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Dodtet  Nd.  93-NM- 
185-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 

The  service  iiiibrmation  referenced  in 
this  AO  may  be  obtained‘  from  Arkansas 
Aerospace,  Ihc.,  Technical  Publications 
Department,  P.O.  Box  3356,  Little  Rock, 
Arkansas  72203,  This  information  may 
be  examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington:  or  at 
the  FAA,  Rotorcraft  Ihrectorate,  Special 


Certification  Office.  26Q.1  Meaefaant 
Boulevard,  Fort  Worth,  Texas;  oc  at  the  . 
Office  of  &e  Federal  Register.  800  Nbitk 
Capitol  Street,  NW.,  suite  700, 
Washington,  DC. 

FOR  FURTHER  IRmWATTON  OONTACT: 

Peter  W'.  Hakata,  Propulsion  and 
Powerplant  Engineer.  Certi&atioiif 
Branch,  ASW-192,  FAA,  Roturcraft^ 
Directorate,  Special  Certificatieii  Office, 
2601  Meacham  Bouleve^,  Fwt  Worth, 
Texas  76137-4296:  tefephtme  bil7) 
222-5790. 

SUPPLEMENTARY  INFORMATION:  There 
have  been  several  reports  of  failures  of 
the  sealant  mstalled  around  the  over- 
temperature  sensor  located  in  the  fuel 
control  enclosure  box  of  the  auxiliary 
power  unit  [APU)  installed  on  certain 
Corporate  Jets  Modal  BH/US  125-6eOA, 
HS  12S-700A,  and  BAa  13S-800A  series 
airplanes  that  are  equipped  with  a 
Sundstrand  Turbomach  APU  Model  T- 
62T-39',  installed  in  accordance  with 
Supplemental  Type  Certificate  (STC] 
SA1923SW.  Failure  of  the  sealant  has  ^ 
been  attributed  to  mcompatibility 
between,  the  sealant  mataiiaL  and  the 
operating  environment  in  the  viekuty  at 
the  over-temperaturrsenaor  (La, 
tempecaturer  type  of  fkiidis,  efo.).  Failure 
of  the  sealant  could  allow  any  ftisl 
leakage  from  the  APU  into  the  fuel 
control  enclbsore  box  to  leak  frito  the  aft 
equipment  bay,  thus  creating,  a  fire 
hazard.  (There  have  been  no  reported 
fires  in  the  aft  equipment  Im,  however.l 
Arkansas  Aerospace,  Inc.,  issued 
Service  Bulletin  S.B,  49*-7^-02;. 

Revinon  1,  datsed  August  23, 1993.  that 
describes  procedures  for  replacing  the 
sealant  installed'  wound  the  over- 
temperature  sensor  located  in  the  ftiel 
control  enclosure  box  of  the  APU  wfth 
new  sealant.  The  new  sealant  material 
has  a  different  chemical  structure  that  is 
more  compatible  with  tha  operating 
environment  in  the  vicinity  of  the  over- 
temperaturs  sensor,  theref^,  it  is  less 
susceptible  to  fadkiro. 

This  airplane  model  is  manufactured 
in  the  United  Kmgdom  and  is  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  Section 
21.29  of  the  Federal  Aviaticm 
Regulations  and  the  applicable  bilateral 
airworthineas  agreement 
Since  an  uns^  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  die  same 
type  design  registered  in^  the  United 
States,  this  AD  is  being  issued  to 
prevent  failure  of  the  sealant  installed 
around  the  over-temperature  sensor 
located  in  the  fuel  control  enclosure  box 
of  the  APU,  which  could  allow  any  fuel 
leakage  from  the  APU  into  the  fuel 
control  enclosure  box  to  leak  into  the  aft 


equipment  bay.  thus  oeatBig  a  for 
hazard.  This  AD  requires  deactivation  e£ 
the  APU  and  revision  of  the  Limitations 
Section  of  the  FAA-approved  Airplane 
FK^t  Manual  (AFM)  to  prohibit 
operation  of  the  APU.  The  FAA  has 
determined  that,  since  fiiel  leakage  from 
the  APU  into  die  ftreJ  control  enclosure 
box  could  occur  during  operation  of  the 
APU.  deactivation  of  the  APU  will 
eliminate  the  possibility  of  the 
addressed  unsafe  condition. 

This  AJD  also  provides  £(»«  opiienal 
tenuiaating  actmiii,  which  iirralives 
replacement  of  the  sealant  installed 
around  the  over-temperature  sensor 
located  in  the  feel  eontrol  enclosure  box 
of  the  APU  with  tie^MiyseelanL  Such 
replacement,  if  aoconipUshed,  is 
required  tabe  dons  in  accordance  with 
the  Arkansas.  Aerospace,  service  bulletin 
described  previous)^.  CDncethe  new 
sealant  is  Installed,. the  APU  maybe 
reactivated  and  the  AFM  revision  may 
be  removed. 

Since  a  situation  exists  that  requires 
the  immediate  edbpition  of  this 
regulation,  it  is  ftnmd  diet  notice  and 
opportuoity  for  prior  public  comment 
hereon  are  impracticable,  wid  diet  good 
cause  exists  fiir  making  fois  wnendmenf 
efiective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  faux  die  form  of 
a  final  rufe  that  involves  requisements 
affecting  safety  and,  thus,  weanot 
precede  fay  notice  and  an  opportiimty 
for  public  eomment,  commeBts  are. 
invited  oathiande,  Intmestad  persona 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communicationa  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicalie  to  the  address  specified 
under  the  caption  “ADDRESSES.”  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factiud  information  that 
supports  the  commenter’s  ideas  and 
suggestions  is  extiemely  helpful  in' 
evaluating  the  effectiveness  of  tiie  AD 
action  and  detsominuig  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on. 
the  overall  regulatory,  economic, 
environment^,  and  energy  aspects  of 
the  rale  that  might  suggest  a  need  fo 
modify  the  rule.  All  comments 
submittad  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
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concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Conunentera  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  ‘‘Conunents  to 
Docket  Number  93-NM-185-AD.”  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  is  not  a  “significant  regulatory 
action”  under  Executive  Order  12866.  It 
has  been  determined  further  that  this 
action  involves  an  emergency  regulation 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR 11034,  February  26, 
1979).  If  it  is  determined  that  this 
emergency  regulation  otherwise  would 
be  significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regxilatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it.  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  “ADDRESSES.” 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  3&->AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423;  49  U.S.C  106(^;  and  14  CFR 
11.89. 


S39.13  [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

93-24-07  Corporate  Jets  Limited  (Formeriy 
British  Aerospace,  Hawker  Siddeiey 
Aviation,  and  De  Havilland  Aircraft  Co., 
Ltd):  Amendment  39-8756.  Docket  93- 
NM-185-AD. 

Applicability:  Model  BH/HS  125-600A,  HS 
125-700A,  and  BAe  125-800A  series 
airplanes  equipped  with  a  Sundstrand 
Tuibomach  auxiliary  power  imit  (APU) 

Model  T-62T-39  instiled  in  accordance 
with  Supplemental  Type  Certificate  (STC) 
SA1923SW;  certificated  in  any  category. 

Compliance;  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  sealant  installed 
around  the  over-temperature  sensor  located 
in  the  fuel  control  enclosure  box  of  the  APU, 
which  could  allow  any  fuel  leakage  from  the 
APU  into  the  fuel  control  enclosure  box  to 
leak  into  the  aft  equipment  bay,  thus  creating 
a  fire  hazard,  accomplish  the  following: 

(a)  Within  14  days  after  the  effective  date 
of  this  AO,  deactivate  the  APU  by  pulling 
and  collaring  in  the  OFF  position  Uie  circuit 
breakers  for  the  APU  ignition,  APU  fuel 
supply,  and  the  electric  power  supply  for  the 
APU  starter  circuit. 

(b)  Within  14  days  after  the  effective  date 
of  this  AD,  revise  the  Limitations  Section  of 
the  FAA-approved  Airplane  Flight  Manual 
(AFM)  to  include  the  following  statement. 
This  may  be  accomplished  by  inserting  a 
copy  of  this  AD  in  the  AFM. 

“Operation  of  the  Sundstrand  Turbomach 
auxiliary  power  unit  Model  T-62T-39 
installed  in  accordance  with  Supplemental 
Type  Certificate  SA1923SW  is  prohibited.” 

(c)  Replacement  of  the  sealant  installed 
around  the  over-temperature  sensor  located 
in  the  fuel  control  enclosure  box  of  the  APU 
with  new  sealant,  in  accordance  with 
Arkansas  Aerospace,  Inc.,  Service  Bulletin 
S.B.  49-72-02,  Revision  1,  dated  August  13, 
1993,  constitutes  terminating  action  for  the 
requirements  of  paragraphs  (a)  and  (b)  of  this 
AD.  After  such  replacement,  the  APU  may  be 
reactivated  and  the  AFM  revision  may  be 
removed. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Special 
Certification  Office,  FAA.  Rotorc^ 
Directorate.  Operators  shall  submit  their 
requests  throuj^  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager,  Special  Certification  Office. 

Note:  Information  concerning  the  existence 
of  approved  alternative  method  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  fiom  the  Special  Certification 
Office. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(f)  This  amendment  becomes  effective  on 
December  23, 1993. 


Issued  in  Renton,  Washington,  on 
November  30, 1993. 

Darrell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  94^20693  Filed  12-7-93;  8:45  am) 
MUINQ  CODE  4910-1S-P 


14  CFR  Part  71 

[Airspace  Docket  No.  91-ASW-24] 

Revision  of  Class  E  Airspace:  Las 
Cruces,  NM 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  action  revises  the  Class 
E  airspace  at  Las  Cruces,  NM.  An 
instrument  lemding  system  (ILS) 
standard  instrument  approach 
procedure  (SIAP)  has  b^n  developed 
for  the  Las  Cruces  International  Airport 
at  Las  Cruces,  NM.  Controlled  airspace 
extending  upward  from  700  feet  above 
ground  level  (AGL)  is  needed  to  contain 
aircraft  executing  that  approach.  This 
action  is  intend^  to  provide  adequate 
Class  E  airspace  for  instrument  flight 
rules  (IFR)  operations  at  Las  Cruces 
International  Airport. 

EFFECTIVE  DATE:  0901  UTC,  March  3, 
1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

Joe  Chaney,  System  Management 
Branch,  Air  Traffic  Division,  Southwest 
Region,  Department  of  Transportation, 
Federal  Aviation  Administration,  Fort 
Worth,  TX  76193-0530,  telephone  817- 
624-5531. 

SUPPLEMENTARY  INFORMATION: 

History 

On  January  12, 1993,  a  proposal  to 
amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  to  revise 
the  transition  area  at  Las  Cruces,  New 
Mexico,  was  published  in  the  Federal 
Register  (58  1^  3875).  An  ILS  SLAP  has 
been  developed  for  the  Las  Cruces 
International  Airport.  The  proposal  was 
to  revise  the  transition  area  at  Las 
Cruces  International  Airport  to  provide 
controlled  airspace  to  contain  IFR 
operations  during  portions  of  the 
terminal  operation  and  while 
transitioning  between  the  enroute  and 
terminal  environments.  Airspace 
reclassification,  elective  September  16, 
1993,  has  discontinued  the  use  of  the 
term  “transition  area,”  and  airspace 
extending  upward  fix)m  700  feet  or  more 
above  the  ground  level  is  now  Class  E 
airspace. 

Interested  persons  were  invited  to 
participate  in.  this  rulemaking 
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proceedmgby  submitting  written 
comments  on  the  propos^  to  the  FAA. 

No  comments  objecting  to  the  proposal 
were  received.  Other  than  the  change  In 
terminology,  this  amendment  is  the  , 
same  as  that  proposed  in  the  nottce. 

The  coordinates  for  this  airspace 
docket  hro  based  on  North  American 
Dattun  83.  Class  E  airspace  designations 
for  airspace  areas  extending  upward 
from  700  feet  or  more  abov^g^UMind 
level  are  published  in  Para^ph  6005  of 
FAA  Order  7400.9A  dated  June  17» 

1993,  and  effective  September  16, 1993, 
which  is  incorporated  by  reference  in  14 
CFR  71.1  (58  FR  36298;  July  6, 1994). 

The  Class  E  airspace  designation  listed, 
in  this  document  will  be  published 
subsequently  in  the  Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regmatians  revises  the 
Class  E  airspace  located  at  Las  Cruces, 
NM.  The  development  of  an  ILS  RWT 
30  SLAP  at  Las  Qruces  Latematibnal 
Airport  has  made  this  action  necessary. 
The  description  of  the  transition  area  in 
the  SNPRM  (58  FR  3875,  January  12, 
1993)‘ described  the  extension  to  the 
transition  area  for  the  nondiiectional 
radio  beacon  (NDBl  RV/Y  8  SIAP  as  the 
101°  bearing  the  Las  Cruces  NDB. 
The  101°  bearing  is  the  final  inbound 
approach  course  to  the  Las  Cruces  NDB, 
not  the  bearing  from  the  NDB.  The 
correct  bearing  fcom  die  NDB-  for  thie 
extension  is  281°,  the  secipEecal  of  the 
inbound  course.  This  &ial:  rule  corrects 
the  bearing  describing  the  west 
extension  as  the  28t°  Dealing  from  the 
Las  Cruces  NDB.  The  intended  effect  of 
this  action  is  to  provide  adequate 
controlled  urspace  to  cont^  IFR 
operations  at  localise. 

The  FAA  has  determiaed  that  this 
reguletiioa  only  involves  an-.estabiished 
body  of  technical  reguladons  diat  needs 
frequem  and  routine  amendments  to 
keep  them  operatkmaUy  cunent.  R, 
therefore — (1)  is  not »  "significant 
regulatory  action"  under  Executive 
order  12866;  (2)  is  not  a  "significant 
rule”  under  E)OT  Regulatory  Policies 
and  Procedures  (44  ^  11434;  February 
26, 1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evahiatian  as 
the  anticipated  impact  is  so  mimmaL 
Since  this  is  a  routine  matter  that  will 
only  affoct  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule 
will  iibt  have  a  significant  eeoncmic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (ait). 


AdoptKMi  of  the  Anmdiscnt 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows:  - 

PART  7T-{AMENDEDf 

1.  The  authority  citation-  for  14  CFR 
p>art  71  continues  to  read  as  follows^ 

Authority;  49  U.S.C.  app.  1348(e),  1354{a); 
1510;  E.0. 10854,  24  FR  9665,  3  CFR,  1959- 
1963  Comp.,  p.  389;  49  U.S.C  106(g);  14  CFR 
11.69. 

§71.1  [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9A, 

Airspace  Designations  and  Reporting 
Points,  dated  June  17, 1993,  a^ 
effective  September  16, 1993,  is 
amended  as  follows; 

Paragraph  6005:  Class  E  Airspace  meas 
extending  upward  from  7Qafe«t  (x  mote 
above  the  sxirface  of  the  earth. 

•  •  •  •  • 

ASW  NM  E9  Lae  Cruces,  NM  [SsvuedJ 
Las  Cruces  iDtscnalienal  Aiipert,  NM 
(lat.  32“17'22'  N.,  long.  106°55'19'  W.) 

Las  Cruces  NDB 

(lat  32°16'56'  N..  kmg.  106*55+25'  W.) 

Las  Cruces  ILS  Lor^izer 
(lat  32°ia'04'  N.,  long.  106°5S*56‘’  W.) 

That  airspace  extending  upward  from  700 
feet  above  Ae  sutfbce  wt&in  a  6.8-inile 
radius  of  the  Las  Cruces  Intemartional 
Airport;  and  that  airspace  extending  upwsd 
from  700  feet  above  tha-sur&ce  within  1.4 
miles  each  side  of  die  lLS  localizer  southeast 
course  extending  from  the  6.8‘inile  radias  to 
12.3  miles  soutiteaat  of  the  airpaet,  and 
within  8  miles  west  and  4  miles.ea8t  of  the 
179°  bearing  from  the  Las  Cruces  RBN 
extending  ^m  the  6.8-miIo  radius  to  16 
miles  south  of  the  RBN,  and  within  2:5  miles 
each  side  of  the  281°  bearing  from  die  Lav 
Cruces  RBN  extemfing  from1h*6.8Hnile 
radius  to  7.5  miles  weA  c^the  RSN. 
«**••*. 

Issued  in  Fort  Worth,  TX,  on  Novembeo!  19, 
1993. 

Larry  L.  Craig, 

Manager,  AirTix^ic  Division,  Southwest 
Region. 

(FR  Doc.  93-29929  Filed  12-7-93;  8:46  am] 
BUXiNQ  CODE 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Adminiftratlon 

21  CFR  Part  5 

Delegationa  of  Authority  to  the 
Commissioner  of  Food  and  Drugs 

AGENCY:  Food  and  Drug  Administration, 
HHS. 


ACTION:  Fins)'  rule. 

SUIMIARY:  The  Fbod  and  Drug 
Administration  (FDAjia  ammidisgtha 
regulations  for  dalegationa  of  authority 
by  adding  a  new  authority  dalegatum 
from  the  Assistant  SeezeUry  for  Health 
to  the  Commissioner  of  Food  and  Drugs. 
The  authority  being  added  coneenas 
implementation  of  fifteen  sections  of  the 
Mammography  Quality  Stimdards  Act  of 
1992  (P\fo.  L.  102-539).  The  delegation, 
of  these  sections  gives  FDA  the 
responsibility  to  ensure  that 
mammography  facilities  meet 
reasonable  quadity  standards  under  the 
new  law.  This  delegation  excludes  the 
authority  to  sifomlt  ^orts  to  the 
Congress. 

EFFECTIVE  DATE:  December  %  1993. 

FOR  FURTHER  INFORMArnON  CONTACT. 

Ellen  Rawlings,  Division  of  Managemenf 
Systems  and  PoBcy  (LffA— 348).  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  RodrviBe,  M3  20857,  301-44’3>- 
4976. 

SUPPLEMENTARY  INFOP.^TK>N:  On 
January  14. 1981,  the  Secrefiaiy  of 
Health  and  Human  Services  delegated  to 
the  Assistant  Secretary  for  Health  all  of 
the  authority  vested  in  the  Secretary 
under  Title  in  of  the  Public  HealUi 
Service  Act  (42  U.S.C.  262  et  seqX  as 
amended.  The  Mammography  Quahty 
Stmdards  Act  of 1997  (tile  Ib^SA)  (I^b. 
L.  102-539)  amends  Tltla.Iir  of  the 
Public  Hea  Wi  Service  Act  by  adcfing  to 
it  a  new  subpait  3,  part  F.  Cta  June  I, 
1993,  the  Acting  Assistant  Semtary  for 
Health,  delegated  tndM  Gomnussioiier  oi 
Food  and  Drugs  the  authority  to 
impfoment  the  following  sections  of  the 
MQSAr  Section  354(h):  (42  IkSlC.  2e3bk 
which  establishes  a  certificate 
recptirement  after  October  1994,  for 
facilities  wishktg  to  ceoduct  an> 
examination  or  procsduminvoteHig 
mammography;  section  354fe), 
deals  the  issuance  and  renewal-  of 
these  certificates^  section  354Cd),  which 
deals  with  the  application  fix'  a 
certificate  and  with  appeals  of  deeiaioris 
denying  applications;  section  3S4(ti), 
which  deals  wttii  ^proval  and 
withdrawal  of  approval  ol  accreditation 
bodies,  accrediteticm,  compliance, 
revocation  of  accrecfitation,  evaluaticn 
and  report;  section  354(f),  tvhich  deals 
wiffi  quality  standards  and  certification 
of  personnel;  section  354rg),  which 
deals  with  inspection  of  fodlities; 
section  354[h),  which  deals  with 
sanctimis:  section  354(i),  which  deals 
with  suspension  and  revocation  of 
certificatfon;  section  354(7J»vducb  deals 
with  injunctions;  section  354tkT,.  which 
deals  with  presenting  material  for 
judicial  review  of  government  sanctions; 
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section  354(1),  which  deals  with  a 
facility  performance  report;  section 
354(n),  which  (leals  with  chartering  an 
advisory  committee  and  appointment  of 
members,  as  well  as  establishing 
meetings  and  setting  forth  functions; 
section  354(o),  whi^  deals  with 
consultation  with  other  Federal 
agencies;  section  354(q),  which  deals 
with  the  authorization  of  a  State  to  carry 
out  designated  functions  under  the 
MQSA;  and  section  354(r),  which  deals 
with  assessing  and  collecting  fees. 

FDA  is  amending  §  5.10  Delegations 
from  the  Secretary,  the  Assistant 
Secretary  for  Health,  and  Public  Health 
Service  O^cials  (21  CFR  5.10)  by 
adding  new  paragraph  (a)(36)  to 
incorporate  ^is  delegation  to  the 
Commissioner. 

Further  redelegation  of  the  authority 
delegated  is  not  authorized.  Authority 
delegated  to  a  position  by  title  may  be 
exercised  by  a  person  officially 
designated  to  serve  in  such  position  in 
an  acting  capacity  or  on  a  temporeuy 
basis. 

List  of  Subjects  in  21  CFR  Part  5 

Authority  delegations  (Government 
agencies),  Sports,  Organization  and 
functions  (Government  agencies). 

Therefore,  imder  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  the  Public 
Health  Service  Act  and  under  authority 
delegated  to  the  Commissioner  of  Food 
and  Drugs,  21  CFR  part  5  is  amended  as 
follows; 

PART  S-OELEGATIONS  OF 
AUTHORITY  AND  ORGANIZATION 

1.  The  authority  citation  for  21  CFR 
part  5  is  revised  to  read  as  follows; 

Authority:  5  U.S.C  504,  552,  App.  2;  7 
U.S.C  138a.  2271;  15  U.S.C  638, 1261-1282, 
370l-37lla;  secs.  2-12  of  the  Fair  Packaging 
and  Ubeling  Act  (15  U.S.C  1451-1461);  21 
U.S.C  41-50,  61-63, 141-149, 467f,  679(b), 
801-886, 1031-1309;  secs.  201-903  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act  (21 
U.S.C  321-394);  35  U.S.C  156;  secs.  301, 

302,  303, 307,  310,  311, 351,  352,  354,  361, 
362, 1701-1706,  2101,  2125,  2127,  2128  of 
the  Public  Health  Service  Act  (42  U.S.C  241, 
242,  242a,  2421,  242n,  243,  262,  263,  263b, 
264,  265, 300u-300u-5, 300aa-l,  300aa-25, 
300aa-27,  300aa-28);  42  U.S.C  1395y, 

3246b,  4332,  4831(a),  10007-10008;  E.O. 
11490, 11921,  and  12591;  secs.  312, 313, 314 
of  the  National  Childhood  Vaccine  Injury  Act 
of  1986,  Pub.  L.  99-660  (42  U.S.C  300aa-l 
note). 

2.  Section  5.10  is  amended  by  adding 
new  paragraph  (a)(36)  to  read  as  follows; 

§  5.10  Delegationa  from  the  Secretary,  the 
Assistant  Secretary  for  Health,  and  Public 
Health  Service  Officials. 

(a)*  *  * 


(36)  Functions  vested  in  the  Secretary 
tmder  section  354(b)  through  (1)  and  (n), 
(o),  (q),  and  (r)  of  the  Public  Health 
Service  Act  (section  2  of  the 
Aiammography  Quality  Standards  Act  of 
1992  (Pub.  L.  102-539)),  as  amended, 
which  deal  with  the  certification  of 
mammography  facilities.  The  delegation 
excludes  the  authority  to  submit  reports 
to  Congress. 

*  •  •  *  * 

Dated:  December  2, 1993. 

Michael  R.  Taylor, 

Deputy  Commissioner  for  Policy. 

(FR  Doc.  93-29904  Filed  12-7-93;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  81 

[WA-20-1-6158:  FRL-4811-7] 

Approval  and  Promulgation  of 
Im^ementation  Plana:  Washington 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Final  rule. 

SUMMARY:  Environmental  Protection 
Agency  (EPA)  approves  the  technical 
correction  to  the  Seattle-Tacoma  ozone 
nonattainment  botmdary  description. 
This  correction  was  submitted  by  the 
Washington  Department  of  Ecology  on 
October  22, 1993  in  order  to  clarify  the 
boundary  description  published  in  the 
November  30, 1992  F^eral  Register 
notice.  This  action  does  not  change  the 
nonattainment  boundary,  and  therefore 
is  merely  a  technical  correction. 
EFFECTIVE  DATE:  This  action  will  be 
effective  on  February  7, 1994,  tuiless 
notice  is  received  by  January  7, 1994, 
that  someone  wishes  to  submit  adverse 
or  critical  comments.  If  the  effective 
date  is  delayed,  timely  notice  will  be 
published  in  the  Federal  Register. 
ADDRESSES:  Comments  may  be 
submitted  to  Montel  Livingston  at  the 
Region  10  addresss.  Copies  of  the  State’s 
request  and  other  information 
supporting  this  action  are  available  for 
inspection  during  normal  business 
hours  at  the  following  locations;  United 
States  Enviroiunental  Protection 
Agency,  Region  10,  Air  Programs 
Development  Section,  1200  Sixth 
Avenue  (AT-082),  Seattle,  Washington 
98101,  and  Washington  Department  of 
Ecology,  P.O.  Box  47600,  Olympia, 
Washington  98504-7600, 

FOR  FURTHER  MFORMAHON  CONTACT: 
Montel  Livingston,  Air  Programs 
Development  Section  (AT-082),  United 


States  Environmental  Protection 
Agency,  Region  10,  Seattle,  Washington 
98101,  (206)  553-0180. 

SUPPLEMENTARY  INFORMATION: 

I.  Backgroiiiid> 

In  the  November  6, 1991  Federal 
Register  notice,  56  FR  56847,  the 
Seattle-Tacoma  area  was  redesignated  as 
nonattainment  for  ozone.  This  area 
includes  King,  Pierce,  and  Snohomish 
counties.  In  me  November  30, 1992 
Federal  Register  notice,  57  FR  56777, 
the  legal  description  for  this 
nonattainment  area  was  provided. 
However,  the  legal  description  was 
difficult  to  interpret  and  therefore  a 
technical  correction  was  needed  with 
greater  detail  and  use  of  1993  city  limits 
and  road  names.  The  clarified  Seattle- 
Tacoma  ozone  nonattainment  boimdary 
description  is  stated  mider  “Designated 
Area”  in  the  table  at  the  end  of  this 
rulemaking  action.  The  additional 
language  is  highlighted  for  easy 
reference. 

II.  Summary  of  Action 

With  this  action  EPA  is  approving  the 
technical  correction  to  the  ozone 
nonattainment  boimdary  description  for 
Seattle-Tacoma.  This  action  has  no 
effect  on  the  boundary  area  itself,  but 
only  clarifies  the  boundary  description 
language. 

lU.  Administrative  Review 

Under  5  U.S.C.  60S(b),  I  COTtify  that 
this  revision  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  (See  46  FR 
8709). 

Nothing  is  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  futxue 
request  for  revision  to  any  State 
implementation  plan.  Each  request  for 
revision  to  the  State  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic  and 
environmental  factors  and  in  relation  to 
relevant  statutory  and  regulatory 
requirements. 

Under  the  Regulatory  Flexibility  Act, 

5  U.S.C.  600  ef  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  sm^  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I,  part  D  of  the  CAA  do  not 
create  any  new  requirements,  but 
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simply  approve  requirements  that  the 
state  is  already  imposing.  Therefore, 
because  the  federal  SlP-approval  does 
not  impose  any  new  requirements,  1 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
federal-state  relationship  under  the 
CAA,  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The  CAA 
forbids  EPA  to  base  its  actions 
concerning  SBPs  on  such  grounds. 

Union  Electric  Co.  v.  U.S.E.P.A.,  427 
U.S.  246,  256-66  (S.Ct.  1976);  42  U.S.C. 
section  7410(a)(2). 

This  action  has  been  classified  as  a 
Table  3  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19, 1989  (54  FR  2214-2225).  On 
January  6, 1989,  the  Office  of 
Management  and  Budget  waived  Table 
2  and  3  SOP  revisions  (54  FR  2222)  from 
the  requirements  of  section  3  of 


Executive  Order  12291  for  a  period  of 
two  years.  The  U.S.  EPA  has  submitted 
a  request  for  a  permanent  waiver  for 
Table  2  and  3  SIP  revisions.  The  OMB 
has  agreed  to  continue  the  temporary 
waiver  until  such  time  as  it  rules  on 
EPA’s  request.  This  request  continues  in 
effect  under  Executive  Order  12866 
which  superseded  Executive  Order 
12291  on  September  30, 1993.  ' . 

'  Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  February  7, 1994. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  Judicial  review  nor  does  it 
extend  the  time  wkhin  which  a  petition 
for  judicial  review  may  be  filed  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  42  U.S.C. 
7607(b)(2)) 


List  of  Subjects  in  ^40  CFR  Part  81 

Environmental  protection.  Air 
pollution  control.  National  parks, 
Wilderness  areas. 

Dated:  November  30, 1993. 

Gerald  A.  Emison, 

Acting  Regional  Administrator. 

Part  81,  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  81— {AMENDED] 

1.  The  authority  citation  for  part  81 
continues  to  read  as  fqljpws: 

Authority:  42  U.S.C.  7401-7671q. 

2.  Section  81.348  is  amended  in  the 
table  for  *’Washington-Ozone”  by 
revising  the  entry  for  “Seattle-Tacoma 
Area"  to  read  as  follows: 

§81.348  Washington. 

#  «  •  •  * 


Designated  area 


Washington— Ozone 


Designation  Classification 

Date'  Type  Date'  Type 


Seattle-Tacoma  Area: 

The  following  boundary  includes  all  of  Pierce  County,  and  an  of  King  County 
except  a  small  portion  on  the  northeast  comer  tmd  the  western  portion  of  Sno¬ 
homish  County:  Starting  at  the  mouth  of  the  Nisqually  river  extertd  northwest¬ 
erly  along  the  Pierce  C^nty  line  to  the  southernmost  point  of  the  west  county 
line  of  King  County;  thence  northerly  along  the  county  line  to  the  southernmost 
point  of  the  west  county  Nne  of  Snohomish  County;  thence  northerly  along  the 
county  line  to  the  intersection  with  SR  532;  thence  easterly  along  the  north  fine 
of  SR  532  to  the  intersection  of  1-5,  continuing  east  eUong  the  same  road  now 
identified  as  Henning  Rd,  to  the  intersection  with  SR  9  at  Bryant;  thence  con¬ 
tinuing  easterly  on  Bryant  East  Rd.  and  Rock  Creek  Rd.,  also  Identified  as 
Grandview  Rd.,  approximately  3  miles  to  the  point  at  which  it  is  crossed  by  the 
existing  BPA  electrical  transmission  line;  thence  southeasterty  along  the  BPA 
transmission  line  approximately  8  miles  to  point  of  the  crossing  of  the  south 
fork  of  the  Stillaguamish  River,  thence  continuing  in  a  southeasterty  direction  in 
a  meander  line  following  the  bed  of  the  River  to  Jordan  Road;  southerly  along 
Jordan  Road  to  the  north  city  limits  of  Granite  Falls;  thence  following  the  north 
and  east  city  limits  to  92nd  St.  N.E.  and  Menzel  Lake  Rd.;  thence  south-south¬ 
easterly  along  the  Menzel  Lake  Rd.  and  the  Lake  Roesiger  Rd.  a  distance  of 
approximately  6  miles  to  the  northernmost  point  of  Lc^e  Roesiger;  thence 
southerly  along  a  mearrder  line  following  the  middle  of  the  Lake  and  Roesiger 
Creek  to  Woods  Creek;  thence  southerly  along  a  meander  lirre  following  the 
bed  of  the  Creek  approximately  6  miles  to  the  point  the  Creek  Is  crossed  by 
the  existing  BPA  electrical  transmission  line;  thence  easterly  along  the  BPA 
transmission  line  approximately  0.2  miles;  thence  southerly  along  the  BPA 
Chief  Joseph-Coving^  electrical  transmission  line  approximately  3  ntiles  to 
the  north  line  of  SR  2;  thence  southeasterty  along  SR  2  to  the  intersection  with 
the  east  courrty  line  of  King  county;  thence  south  along  the  coimty  Kne  to  the 
rrorthemmost  point  of  the  east  county  line  of  Pierce  County,  thence  alor>g  the 
county  line  to  the  point  of  beginning  at  the  mouth  of  the  Nisqually  River.. 


'The  date  is  November  15, 1990,  unless  otherwise  noted. 
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40CFR  Part  180 

[PP  0F387(WR2023;  FRL-473»-4] 

RIN  2070-AB78 

Pesticide  Tolerance  for  Imazethapyr 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 

summary:  EPA  is  establishing  a 
permanent  tolerance  for  the  sum  of  the 
residues  of  the  herbicide  imazethapyr. 
2-(4^-dihydro-4-mathyl-4^1- 
methylethyl)-5-oxo-lH-imidazol-2-yll-5- 
ethyl-3-pyridine  carboxylic  acid,  as  its 
ammonium  salt,  and  its  metabolite,  2* 
(4,5-dihydro-4-methyl-4-(l- 
methylethyl)-5-oxo-lH-imidazol*2-yll-5- 
(l-hydroxyethyl)-3-pyridine  carboxylic 
acid,  in  or  on  com  grain,  fodder,  and 
forage  at  0.1  part  per  million  (ppm).  The  . 
American  Cyanamid  Co.  has  hilfilled 
certain  testing  requirements  to  change 
the  current  tolerance  with  an  expiration 
date  to  a  permanent  tolerance. 

EFFECTIVE  DATE:  This  regulation 
becomes  effective  on  Drcember  8, 1993. 
ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
document  control  number,  [PP  0F3870/ 
R2023].  may  be  submitted  to  the: 

Hearing  Clerk  (1900),  Environmental 
Protection  Agency,  Fin.  3708M,  401  M 
St.,  SW.,  Washington,  DC  20460.  A  copy 
of  any  objections  and  hearing  requests 
filed  with  the  Hearing  Clerk  should  be 
identified  by  the  document  control 
number  and  submitted  to:  Public 
Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(7506C).  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460.  In 
person,  bring  copy  of  objections  and 
hearing  requests  to:  Rm.  1132,  CM  #2, 
1921  Jefferson  Davis  Hwy.,  Arlington, 

VA  22202.  Fees  accompanying 
objections  shall  be  labeled  ‘Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
Branch,  OPP  (Tolerance  Fees),  P.O.  Box 
36027M,  Pittsburgh.  PA  15251. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  J.  Taylor,  Product  Manager  (PM) 
25,  Registration  Division  (7505C),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency.  401 M  St.,  SW., 
Washington,  DC  20460.  Office  location 
and  telephone  number:  Rm.  245,  CM  #2. 
1921  Jefferson  Davis  Hwy.,  Arlington, 
VA  22202,  (703)-305-6800. 


SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  May  27. 1992  (57  FR 
22179),  EPA  issued  a  final  rule  which 
established  tolerances  for  the  sum  of  the 
residues  of  the  herbicide  imazethapyr, 

2- [4 ,5-dihydro-4-inediyl-4^1 - 
methylethyl)-5-oxo-lH-inudazol-2-yl)-5- 
ethyl-S'pyridine  carboxylic  acid,  as  its 
ammonium  salt  and  its  metabolite,  2- 
[4,5-dihydro-4-methyl-4-(l- 
methylethyl)-5-oxo-lH-imidazol-2-yll-5- 
(l-hydroxyethyll-d-pyridine  carboxylic 
acid  in  or  on  com  gram,  fodder,  and 
forage  at  0.1  part  per  million  (ppm), 
with  an  expindion  date  of  May  27, 1994. 
The  tolerance  with  an  expiration  date 
was  required  by  Q’A  to  allow  the 
petitioner,  the  American  Cyanamid  Co., 
P.O.  Box  400,  Princeton,  NJ  08540,  time 
to  revise  the  residue  analyfical  method 
to  make  certain  improvements  and 
revisions  which  allow  one  method  to  be 
used  for  ail  imazethapyr  com  tolerances 
and  to  amduct  a  second  independent 
laboratory  validation  (ILV).  The 
petitioner  has  now  complied  with  the 
requirements,  and  adequate  work  has 
been  done  to  improve  ffie  residue 
emalytical  method.  EPA  is  amending  40 
CFR  180.447  to  establish  permanent 
tolerances  for  the  herbicide  on  the  com 
commodities. 

Based  on  the  information  cited  above 
and  in  the  document  establishing  the 
time-limited  tolerance  for  imazethapyr 
(57  FR  22179,  May  27, 1992),  the 
Agency  has  determined  that  when  used 
in  accordance  witibi  good  agricultural 
practice,  this  ingredient  is  useful  and 
that  the  tolerance  will  protect  the  public 
health.  Therefore,  EPA  is  astablisldng 
the  tolerance  as  set  forth  below. 

Any  person  advmeely  effected  by  this 
regulation  may,  within  30  days  after  the 
date  of  publicatitm  of  this  document  in 
the  Federal  Register,  file  written  ' 
objections  and/or  a  request  for  a  hearing 
with  the  Hearing  Clerk  at  the  address 
given  above.  40  CFR  178.20,  A  copy  of 
the  objections  should  be  submitted  to 
the  OPP  docket  for  this  rulemaking.  The 
objections  submitted  must  specify  the 
provisions  of  the  regulation  deemed 
objectionable  and  the  grounds  for  the 
objections.  40  CFR  178.25.  Each 
objection  must  be  accompanied  by  the 
fee  prescribed  by  40  CFR  180.33(i).  If  a 
hearing  is  requested,  the  objections 
must  include  a  statement  of  the  factual 
issue(s)  on  which  a  hearing  is  requested, 
the  requestor’s  contentions  on  each  such 
issue,  and  a  summary  of  any  evidence 
relied  upon  by  the  objector.  40  CFR 
178.27.  A  request  for  a  hearing  will  be 
granted  if  the  Administrator  determines 
that  the  material  submitted  shows  the 
following:  there  is  a  genuine  and 
substantial  issue  of  fact;  there  is  a 
reasonable  possibility  that  available 


evidence  identified  by  the  requestor 
would,  if  establi^ed,  resolve  one  or 
more  of  such  issues  in  favor  of  the 
requestor,  taking  into  account 
uncon^est^d  clcdms  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issue(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested.  40  CFR  178.32. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  Executive  Order  12866. 
Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354,  94  Stat.  1164,  5  U.S.C.  601-612), 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  food  additive  regulations  or  raising 
tolerance  levels  or  food  additive 
regulations  or  establishing  exemptions 
fi-om  tolerance  requirements  do  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  sm^l  entities.  A 
certification  statement  to  this  effect  was 
published  in  the  Federal  Register  of 
May  4, 1981  (46  FR  24950). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure, 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  November  15, 1993. 

Douglas  D.  Campt, 

Director,  Office  {^Pesticide  Programs. 

Therefore,  40  CFR  part  180  is 
amended  as  follows: 

PART  18&-JAMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

2.  In  §  180.447,  by  revising  paragraph 
(c),  to  read  as  follows: 

i  180.447  Imazethapyr,  ammonium  salt; 
tolerances  for  residues. 

*  •  *  * 


(c)  A  tolerance  is  established  for  the 
sum  of  residues  of  the  herbicide 
imazethap)rr,  2-[4,5-dihydro-4-methyl-4- 
( l-methylethyi)-5-oxo-l  H-imidazol-  2  - 
yll-5-ethyl-3-p3aidine  carboxylic  acid, 
as  its  ammonium  salt,  and  its 
metabolite,  2-l4,5-dihydro-4-methyl-4- 
(l-methyletbyi)-5-oxo-lH-imidazol-2- 
yl]-5-(l-hydroxyethyl)-3-pyridine 
carboxj  lie  acid,  in  or  on  the  following 
commodities; 


Commodity 


Parts  per 
million 
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IFR  Doc.  93-29833  Filed  12-7-93;  8:45  am] 
BIUJNG  CODE  ISaO-SO-F 


40  CFR  Part  180 

[dPP-300292A;  FRL-4646-3] 

RIN  2070-AB78 

Inert  Ingredients  of  Semlochemical 
Dispensers;  Tolerance  Exemption 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 

SUMMARY:  EPA  is  establishing  an 
exemption  from  the  requirement  of  a 
tolerance  for  residues  of  all  inert 
ingredients  of  semiochemical  dispenser 
products  formulated  with,  and/or 
contained  in,  dispensers  made  of 
polymeric  matrix  materials,  including 
the  monomers,  plasticizers,  dispersing 
agents,  antioxic^ts,  UV  protectants, 
stabilizers,  and  other  inert  ingredients. 
The  exemption  applies  when  the 
dispensers  are  used  as  carriers  in 
pesticide  formulations  applied  to 
growing  crops  only  and  when  the 
dispensers  are  large  enough  to  be 
removed  from  the  site.  EPA  is  issuing 
this  regulation  on  its  own  initiative. 
EFFECTIVE  DATE:  This  regulation 
becomes  effective  on  December  8, 1993. 
ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
document  control  number,  (OPP- 
300292A1,  may  be  submitted  to:  Hearing 
Clerk  (1900),  l^vironmental  Protection 
Agency,  401 M  St.,  SW.,  Washington, 
DC  20460.  A  copy  of  any  objections  and 
hearing  requests  filed  with  the  Hearing 
Clerk  should  be  identified  by  the 
document  control  nmnber  and 
submitted  to:  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  {7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401 M  St.,  SW., 
Washington,  DC  20460.  In  person,  bring 
copy  of  objections  and  hearing  request 
to:  Rm.  1132,  CM  #2, 1921  Jefferson 
Davis  Hwy.,  Arlington,  VA  22202.  Fees 
accompanying  objections  shall  be 
labeled  ‘Tolerance  Petition  Fees”  and 
forwarded  to:  EPA  Headquarters 
Accounting  Operations  Branch,  OPP 
(Tolerance  Fees),  P.O.  Box  360277M, 
Pittsburgh,  PA  15251. 

FOR  FURTHER  INFORMATION  CONTACT: 
Connie  Welch,  Registration  Support 
Branch  (7505W),  Environmental 


Protection  Agency,  401 M  St.,  SW., 
Washington,  DC  20460.  Office  location 
and  telephone  number:  2800  Crystal  Dr., 
6th  FI.,  North  Tower,  Arlington,  VA 
22202,  (703)-308-8320. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  August  18, 1993  (58 
FR  43830),  EPA  issued  a  proprosal  to 
amend  40  CFR  part  180  by  establishing 
an  exemption  from  the  requirement  of  a 
tolerance  for  residues  of  components  of 
semiochemical  dispensers  made  of  solid 
matrix  polymeric  materials  (including 
the  monomers,  plasticizers,  and  other 
ingredients),  when  these  dispensers  are 
large  eno\ig^  to  he  removed  from  the 
site  as  inert  ingredients  (carriers)  in 
pesticide  formtilations  applied  to 
growing  crops  only. 

Inert  ingredients  are  all  ingredients 
that  are  not  active  ingredients  as  defined 
in  40  CFR  153.125,  and  include,  but  are 
not  limited  to,  the  following  types  of 
ingredients  (except  when  they  have  a 
pesticidal  efficacy  of  their  own): 
solvents  such  as  alcohols  and 
hydrocarbons;  surfactants  such  as 
polyoxyethylene  polymers  and  fatty 
acids;  carriers  su(^  as  clay  and 
diatomaceous  earth;  thickeners  such  as 
carrageenan  and  modified  celliilose; 
wetting,  spreading,  and  dispersing 
agents;  propellants  in  aerosol 
dispensers;  microencapsulating  agents; 
and  emulsifiers.  The  term  “inert”  is  not 
intended  to  imply  nontoxicity;  the 
ingredient  may  or  may  not  be 
chemically  active. 

Four  comments  were  received  in 
response  to  the  proposed  rule.  Three  of 
the  four  commenters  requested  that  the 
wording  of  the  regulation  regarding  the 
components  covered  should  be  clarified 
to  match  the  coverage  described  in  the 
preamble.  The  language  suggested  by  all 
three  commenters  is  as  follows: 

§  180.1122(a).  All  inert  ingredients  of 
semiochemical  dispenser  products 
formulated  with  and/or  contained  in 
dispensers  made  of  solid  matrix  polymeric 
materials  (including  the  monomers, 
plasticizers,  dispersing  agents,  antioxidants, 
UV  protectants,  stabilizers  and  other  inert 
ingredients),  are  exempted  from  the 
requirement  of  a  tolerance  when  used  in 
pesticide  formulations  for  application  to 
growing  crops  only.  These  dispensers  shall 
conform  to  the  following  specifications:  *  * 

• 

The  Agency  has  adopted  the  suggested 
language,  with  a  minpr  change. 

One  commenter  suggested  an 
additional  definition  under 
§  180.1122(d)  for  semiochemical 
dispenser  component.  Since  the  term 
"component”  has  been  removed  from 
the  relation,  this  definition  is  not 
necessary. 


Another  commenter  noted  that  the 
term  "solid  pojymeric  matrix”  appeared 
to  exclude  "twist-tie”  dispensers  which 
contain  a  lumen  in  which  the  active 
ingredient  and  certain  inerts  initially 
reside,  although  the  Agency  used  this 
dispenser  as  an  exaunple  of  what  is  to  be 
included.  The  Agency  has  replaced  the 
term  "solid  matrix  polymeric”  with 
"polymeric  matrix”  to  clarify  that  “twist 
tie”  dispensers  are  included  in  the 
regulation. 

All  of  the  commenters  requested  that 
the  exemption  be  expanded  to  include 
broadcast  application  formulations.  One 
commenter  noted  that  certain  broadcast 
formulations  weraless  likely  to  lead  to 
buildup  of  plastics  ita  the  environment. 
Another  commenter  requested  that  the 
Agency  exempt  all  substances  with 
molecular  weights  greater  than  1,000 
since  EPA  notes  in  exempting  certain 
polymeric  substances  from  a  tolerance 
requirement  that  substances  with  such 
hi^  molecular  weights  are  not  absorbed 
through  the  gastrointestinal  tract  and 
therefore  "are  generally  incapable  of 
eliciting  a  toxic  response”  even  if 
ingested. 

The  Agency  agrees  that  there  may  be 
certain  advantages  to  some  broadcast 
applications  of  semiochemicals  over 
those  products  covered  by  the  current 
exemption.  However,  the  current 
exemption  was  developed  independent 
of  consideration  of  the  toxicity  of 
components  based  upon  an  evaluation 
that  these  dispensers  had  a  low 
potential  for  contact  with  food  and 
therefore  were  unlikely  to  lead  to 
residues.  Broadcast  applications  have  a 
greater  potential  for  residues,  and  the 
components  of  such  products  must  be 
evaluated  for  toxicity.  While  many  of 
the  components  used  in  these 
formulations  may  qualify  for  exemption 
as  polymers,  the  Agency  must  make  that 
determination  on  a  case-by-case  basis. 
The  criteria  used  to  make  the 
determination  include  high  molecular 
weight  and  other  characteristics.  The 
Agency  has  greatly  shortened  the  time 
required  to  obtain  exemption-from- 
tolerance  for  such  polymers,  but  is  not 
prepared  to  discontinue  reviewing 
them. 

Another  comment  noted  that  the  size 
at  which  a  dispenser  could  be  removed 
from  the  field  might  vary.  It  noted  that 
1.25  inch  polymeric  fibers  which  can  be 
hand  applied  to  the  stakes  of  staked 
tomatoes  could,  in  theory,  be  removed, 
but  to  do  so  would  be  very  difficult.  As 
noted  above,  the  generic  exemption  is 
based  on  the  imlikelihood  of  the 
dispensers  coming  into  contact  with 
food  and  leave  residues.  The  conditions 
include  size,  proximity  to  the  raw 
agriculttual  commodity  (RAC),  and 
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method  of  ^plication.  The  fiber 
dispensers  applied  to  stakes  of  staked 
tomatoes  would  be  covered  by  the 
exemption,  because  of  their  1^  of 
proximity  to  the  RAC  and  their  discrete^ 
method  of  application,  but  broadcast 
application  of  a  dmilar  fiber  would  not. 

Another  commenter  objected  to  the 
use  of  the  term  “point-source”  which  in 
pheromone  terminology  is  used  to 
difierentiate  pheromone  formulations 
which  provide  a  strong  release  of 
phax)mones  such  that  the  mode  of 
action  could  be  that  of  “false  trail 
following”  rather  than  “habituation”  or 
“adaptation.”  Ifie  Agency  did  not 
intend  the  tmm  “point-source”  to  imply 
the  technical  definition  of  pheromone 
terminology.  The  Agency  has  changed 
the  definition  to  re^  “*  *  *  to  provide 
discrete  applicaticm  of  the 
semiochemicalCs)  into  the 
environment,”  a^  has  similarly 
modified  §  180.1122  (a)(2).  This 
commenter  also  noted  that  it  is  incorrect 
to  stats  that  these  semiochemicals  are 
applied  at  less  than  peak  naturally 
ocoirring  background  levels,  but  that 
the  amount  of  pheromone  in  the 
atmosphere  at  any  given  time  is  less 
than  peak  naturally  occurring  levels. 

The  Agency  agrees  and  was  merely 
referring  to  the  time-release  nature  of 
the  dispMisers.  The  Agency  believes 
that  providing  an  exemption  for  the 
inert  ingredi«its  will  facilitate 
developniMit  of  appropriate  time-release 
roducts  and  reduce  the  regulatory 
urden  for  this  technology. 

One  commenter  noted  that  these 
dispensers  could  cause  environmental 
problems.  Although  EPA  agrees  that  this 
could  be  the  case,  the  Agency  believes 
that  these  products  are  better  from  an 
environmental  perspective  than  the 
conventional  alternatives.  EPA 
encourages  removal  of  the  dispensers 
and  development  of  biodegradable 
forms. 

Another  commenter  sxiggested  that 
the  word  “receptor”  in  the  definition  of 
semiochemical  be  dianged  to 
“receiving”  since  “receptor”  has 
narrow,  specific  meanings  related  to 
particular  types  of  proteins  and  to 
sensory  nerve  endings.  This  change  is 
being  made. 

Finally,  one  commenter  suggested 
exempting  everything  included  under 
21 parts  173  to  178  and  40  CFR 
180.1001(c)  and  (d),  180.1028, 180.1037, 
180.1038.  and  180.1062  and  all  inwts 
previorisly  approved  by  the  Agency  for 
all  types  of  semiochemical  formulations. 
All  of  these  substances  will  be 
exempted  for  use  in  di^>ensers  covered 
by  this  regulation.  In  addition,  the 
Agency  plans  to  isnie  broader 
exemptions  fm  those  substances 


considered  to  be  “minimal  risk”  inerts 
in  the  future,  so  that  they  may  be  used 
in  a  variety  of  products  rather  than 
being  limited  to  specific  uses.  However, 
EPA  does  not  have  sufficient 
information  to  issue  the  broad 
regulation  proposed  by  the  commenter 
at  this  time. 

Based  on  the  information  considered, 
the  Agency  concludes  that  tolerances 
are  not  necessary  to  protect  the  public 
health  for  the  inert  ingredients  in  the 
semiochemical  disposer  products. 
Therefore,  the  tolerance  exemptions  are 
established  as  set  forth  below. 

Any  person  adversely  affected  by  this 
regulation  may,  within  30  days  after 
publication  of  &is  document  in  the 
Federal  Register,  file  written  objections 
and/or  a  request  for  a  hearing  with  the 
Hearing  Clwk,  at  the  address  given 
above  (40  CFR  178.20).  A  copy  of  the 
objections  wd/or  hearing  requests  filed 
with  the  Hearing  Clerk  ^ould  be 
submitted  to  the  OIT  docket  for  this 
rulemaking.  The  objections  submitted 
must  specify  the  provisions  of  the 
regulation  deemed  objectionable  and  the 
grounds  for  the  objections.  40  CFR 
178.25.  Each  ol^ection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  die  objections  must  include  a 
statement  of  the  &ctual  issue(s)  on 
which  a  hearing  is  requested,  the 
requestor’s  contentions  on  each  such 
issue,  and  a  summary  of  any  evidence 
relied  upon  by  the  objector.  40  CFR 
178.27.  A  request  for  a  hearing  will  be 
granted  if  the  Administrator  determines 
that  the  material  submitted  shows  the 
following:  thme  is  a  genuine  and 
substantial  issue  of  fact;  there  is  a 
reasonable  possibility  that  available 
evidence  identified  by  the  requestor 
would,  if  established,  resolve  one  or 
more  of  such  issues  in  favor  of  the 
requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary:  and  resolution  of  the  factual 
issue(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  fitim  the 
requirements  of  section  3  of  Executive 
Order  12866.  Pursuant  to  the 
requirements  of  the  Regulatory 
Flexibility  Act  (Pub.  L.  96-354, 94  Stat. 
1164,  5  U.S.C.  601-612),  the 
Administrator  has  detmmined  that 
regulations  establishing  new  tolerances 
or  food  additive  regulations  or  raising 
tolerance  levels  (v  food  additive 
regulations  or  establishing  exemptions 
fi-om  tolerance  requiremmits  do  not  have 
a  significant  economic  in^)act  on  a 
substantial  number  of  sm^  entities.  A 
certification  statement  of  this  effact  was 


published  in  the  Federal  Register  of 
May  4, 1981  (46  FR  24950). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  November  15, 1993. 

Douglas  D.  Canqit, 

Director,  Office  of  Pesticide  Programs. 

Therefore,  it  is  proposed  that  40  CFR 
part  180  be  amended  as  follows: 

PART  180— [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

2.  By  adding  new  §  180.1122  to 
subpart  D,  to  read  as  follows: 

$180.1122  Inert  ingredients  of 
semiodiemical  dispensers:  exemptions 
from  the  requirement  of  a  tolerance. 

(a)  All  inert  ingredients  of 
semiochemical  dispenser  products 
formulated  with,  and/or  contained  in, 
dispensers  made  of  polymeric  matrix 
materials  (including  the  monomers, 
plasticizers,  dispersing  agents, 
antioxidants,  UV  protectants,  stabilizers, 
and  other  inert  ingredients)  me 
exempted  from  the  requirement  of  a 
tolerance  when  used  as  carriers  in 
pesticide  formulations  for  application  to 
growing  crops  only.  These  dispensers 
shall  conform  to  the  following 
specifications:  ‘ 

(1)  Exposure  must  be  limited  to 
inadvertent  physical  contact  only.  The 
design  of  the  dispenser  must  be  such  as 
to  preclude  any  contamination  by  its 
components  of  the  raw  agricultural 
commodity  (RAC)  or  processed  foods/ 
feeds  derived  fi-om  the  commodity  by 
virtue  of  its  proximity  to  the  RAC  or  as 
a  result  of  its  physical  size. 

(2)  The  dispensers  must  be  applied 
discretely.  Tffis  exemption  does  not 
apply  to  components  of  semiochemical 
formulations  applied  in  a  broadcast 
manner  either  to  a  crop  field  plot  or  to 
individual  plants. 

(b)  A  semiochemical  dispenser  is  a 
single  enclosed  or  semi-enclosed  unit 
that  releases  semiochemical(s)  into  the 
surrounding  atmosphere  via 
volatilization  and  is  applied  in  a 
manner  to  provide  discrete  application 
of  the  semiochemical(s)  into  the 
environment. 

(c)  Semiodiemicals  are  chemicals  that 
are  emitted  by  plants  or  animals  and 
modify  the  behavior  of  receiving 
organisms.  These  chemicals  must  be 
naturally  occurring  or  substantially 
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identical  to  naturally  occurring 
semiochemicals. 

(FR  Doc.  93-29834  Filed  12-7-93,  8:45  am) 
BILUNG  CODE  6S60-50-F 


40  CFR  Part  180 
[OPP-300279B;  FRL-4743-6] 

RIN  2070-AB78 

2-[Methyl[(Perfluoroalkyl)Alkyl(C2- 
CxlSulfonyl]  Amino]Alkyi(C2- 
C8)Acrylate-Alkyl(C2-C8)Methacrylates- 
N-Methy1olacrylamide  Copolymer; 
Tolerance  Exemption 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 

SUMMARY:  This  document  establishes  an 
exemption  from  the  requirement  of  a 
tolerance  for  residues  of  2- 
[methyl((perfluoroalkyl)alkyl(C2- 
C8)sulfonyl]amino]alkyl(C2-C8)acrylate- 
alkyl{C2-C8)methacrylates-N- 
methylolacrylamide  copolymer  ivhen 
used  as  an  inert  ingredient  (water 
repellant  agent)  in  pesticide 
formulations  applied  to  animals.  This 
regulation  was  requested  by  SmithKline 
Beecham  Animal  Health.  The  proposal 
elicited  a  comment  stating  that  if  the 
copolymer  had  a  particular  structure  it 
would  be  subject  to  gastrointestinal  (GI) 
metabolism  resulting  in  the  formation  of 
toxic  metabolites,  and  the  comment  is 
addressed  in  this  document. 

EFFECTIVE  DATE:  Effective  on  December 
8. 1993. 

ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
document  control  number,  [OPP- 
300279B],  may  be  submitted  to;  Hearing 
Clerk  (1900),  Environmental  Protection 
Agency,  Rm.  M3708,  401  M  St.,  SW., 
Washington,  DC  20460.  A  copy  of  any 
objections  and  hearing  requests  filed 
with  the  Hearing  Clerk  should  be 
identified  by  the  document  control 
number  and  submitted  to:  Public 
Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(7506C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460.  In 
person,  bring  copy  of  objections  and 
hearing  requests  to:  Rm.  1132,  CM  #2, 
1921  Jefferson  Davis  Hwy.,  Arlington, 
VA  22202.  Fees  accompanying 
objections  shall  be  labeled  “Tolerance 
Petition  Fees”  and  forwared  to:  EPA 
Headquarters  Accoimting  Operations 
Branch,  OPP  (Tolerance  Fees),  P.O.  Box 
360277M,  Pittsburgh,  PA  15251. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Rosalindl..  Gross,  Registration 


Support  Branch.  Registration  Division 
(7505W),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 

Office  location  and  telephone  number: 

6th  Floor,  North  Tower.  2800  Crystal 
Drive.  Arlington.  VA  22202,  (703)-308- 
8354. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  March  10, 1993  (58 
FR  13239),  EPA  issued  a  proposed  rule 
that  gave  notice  that  SmithKline 
Beecham  Animal  Health,  1600  Paoli 
Pike.  P.O.  Box  2650,  West  Chester,  PA, 
19380-6014,  had  submitted  pesticide 
petition  (PP)  2E4147  requesting  that  the 
Administrator,  pursuant  to  section 
408(e)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (21  U.S.C.  346a(e)), 
propose  to  amend  40  CFR  part  180  by 
establishing  an  exemption  from  the 
requirement  of  a  tolerance  for  residues 
of  2-(methyl  ((perfluoroalkyl)  sulfonyl) 
aminojalkyl  (C2-C8)  acrylate-alkyl  (C2- 
Cg)  methacrylates-N- 
methylolacrylamide  copolymer  when  * 
used  as  an  inert  ingredient  (water 
repellant  agent)  in  pesticide 
formulations  applied  to  animals. 

Inert  ingredients  are  ingredients  that 
are  not  active  ingredients  as  defined  in 
40  CFR  153.125,  and  include,  but  are 
not  limited  to,  the  following  types  of 
ingredients  (except  when  they  have  a 
pesticidal  efficacy  of  their  own): 
solvents  such  as  alcohols  and 
hydrocarbons:  surfactants  such  as 
polyoxyethylene  polymers  and  fatty 
acids;  carriers  such  as  clay  and 
diatomaceous  earth;  thickeners  such  as 
carrageenan  and  modified  cellulose; 
wetting  and  spreading  agents; 
propellants  in  aerosol  dispensers;  and 
emulsifiers.  The  term  “inert”  is  not 
intended  to  imply  nontoxicity;  the 
ingredient  may  or  may  not  be 
chemically  active. 

As  part  of  the  EPA  policy  statement 
on  inert  ingredients  published  in  the 
Federal  Register  of  April  22, 1987  (52 
FR  13305),  the  Agency  established  data 
requirements  which  w'ill  be  used  to 
evaluate  the  risks  posed  by  the  presence 
of  an  inert  ingredient  in  a  pesticide 
formulation.  Exemptions  from  some  or 
all  of  the  requirements  may  be  granted 
if  it  can  be  determined  that  the  inert 
ingredient  will  present  minimal  or  no 
risk. 

One  comment  was  received  in 
response  to  the  proposed  rule.  The 
comment  stated  that  if  the  copolymer 
had  a  particular  structure  it  would  be 
subject  to  gastrointestinal  (GI) 
metabolism  resulting  in  the  formation  of 
toxic  metabolites.  The  comment 
reported  that  when  certain 
perfluorinated  sulfonyl  copolymers 
were  fed  to  ants,  delayed  toxicity  was 


seen  from  a  single  feeding  and  caused 
concern  regarding  the  exemption  from 
the  requirement  of  a  tolerance  for  2- 
lmethyl((perfluoroalkyl)sulfonyll 
aminolalkyl(C2-C8)  acrylate-alkyl  (C2-C8) 
methacrylates- N-methylolacrylamide 
copolymer.  The  comment  was 
withdrawn  when  it  was  learned  that  the 
perfluorinated  sulfonyl  copolymer  had 
methylene  units  alpha  and  beta  to  the 
sulfonyl  group,  indicating  that  the 
presence  of  methylene  units  adjacent  to 
the  sulfonyl  group  altered  the 
toxicological  properties  of  the 
copolymer  enough  that  the  original 
comment  was  no  longer  relevant. 

Although  the  comment  was 
withdrawn,  the  possibility  of  GI 
absorption  and/or  metabolism  of  the 
copolymer  caused  the  Agency  to 
reevaluate  the  risks  to  human  health 
and  the  environment  from  the  proposed 
use  of  this  copolymer.  EPA  finds  it  has 
no  evidence  that  a  copolymer  with  an 
average  molecular  weight  of  50,000  and 
low  water  solubility  would  be  absorbed 
or  metabolized  in  the  GI  tract. 
Additionally,  EPA  acknowledges  the 
name  of  the  copolymer  in  the  proposed 
rule  was  vague,  resulting  in  potential 
confusion  regarding  the  precise 
chemical  structure  of  the  copolymer. 
Therefore,  the  name  of  the  copolymer  in 
the  final  rule  will  be  changed  to  more 
accurately  reflect  its  chemical  structure. 
The  name  of  the  copolymer  in  the  final 
rule  will  appear  as  2-lmethyl 
((perfluoroalkyl)  alkyl(C2-C8)  sulfonyl) 
amino]alkyl(C2-C8)  acrylate-alkyl  (C2- 
Cglmethacrylates-N-methylolacrylamide 
copolymer. 

Based  upon  the  information 
considered  and  discussed  in  the 
proposed  rule  and  here,  EPA  concludes 
that  the  tolerance  exemption  for 
residues  of  2-(methyl  [(perfluoroalkyl) 
alkyl  (C2-C8)sulfonyl]  aminojalkyl  (C2- 
Cg)  acrylate-alkyl  (C2-Cg)  methacrylates 
N-methylolacrylamide  copolymer  will 
protect  the  public  health.  Therefore,  the 
exemption  from  the  requirement  of  a 
tolerance  for  the  copol3rmer  will  be 
established  as  set  forth  below. 

Any  person  adversely  affected  by  this 
regulation  may,  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register,  file  written  objections 
and/or  a  request  for  a  hearing  with  the 
Hearing  Clerk,  at  the  address  given 
above  (40  CFR  178.20).  A  copy  of  the 
objections  and/or  hearing  requests  filed 
with  the  Hearing  Clerk  should  be 
submitted  to  the  OPP  docket  for  this 
rulemaking.  The  objections  submitted 
must  specify  the  provisions  of  the 
regulation  deem^  objectionable  and  the 
grounds  for  the  objections  (40  QFR 
178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
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40  CFR  180.33(i).  If  a  hearing  is 
requested,  th^bjections  must  include  a 
statement  of  the  factual  issuefs)  on 
which  a  hearing  is  requested,  the 
requestor’s  contentions  on  such  issues, 
and  a  summary  of  any  evidence  relied 
upon  by  the  objector  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
there  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issue(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 


The  Ofhce  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  Executive  Order  12866. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354,  94  Stat.  1164,  5  U.S.C.  601-612), 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4, 1981  (46 
FR  24950). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 


and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  November  18, 1993 

Douglas  D.  Campt, 

Director,  Offtbe  of  Pesticide  Programs 

Therefore,  40  CFR  part  180  is 
amended  as  follows: 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

2,  Section  180.1001(e)  is  amended  by 
adding  and  alphabetically  inserting  the 
inert  ingredient,  to  read  as  follows: 

§  1 80.1 001  Exemption^  from  the 
requirement  of  a  tolerance. 


(e)  *  *  * 
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40  CFR  Part  180 

[OPP  300298A;  FRL-4740-4] 

RIN  2070-AB78 

Definitions  and  interpretations;  Dry 
Bulb  Onions 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 

SUMMARY:  This  document  amends  the 
tolerance  regulations  (40  CFR  part  180) 
to  expand  EPA’s  interpretations  of  the 
commodity  term  "onions  (dry  bulbs 
only)”  to  include  shallots  (dry  bulbs 
only)  for  the  application  of  tolerances 
and  exemptions  from  the  requirement  of 
a  tolerance  for  pesticide  chemicals  in  or 
on  the  raw  agricultural  commodity  dry 
bulb  onions.  The  amendment  is' based, 
in  part,  on  recommendations  of  the 
Interregional  Research  Project  No.  4  (IR- 
4). 

EFFECTIVE  DATE:  This  regulation 
becomes  effective  December  8, 1993. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Hoyt  L.  Jamerson,  Emergency 
Response^nd  Minor  Use  Section 
(7505W),  Registration  Division,  Office  of 
Pesticide  Programs,  Environmental 


Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  Office  location 
and  telephone  number;  6th  Floor, 
Crystal  Station  #1,  2800  Jefferson  Davis 
Hwy.,  Arlington.  VA  22202,  (703)-308- 
8783. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  September  22, 1993 
(58  FR  49263),  EPA  issued  a  proposed 
rule  that  gave  notice  that  the 
Interregional  Research  Project  No.  4  (IR- 
4),  New  Jersey  Agricultural  Experiment 
Station,  P.O.  Box  231,  Rutgers 
University,  New  Brunswick,  NJ  08903, 
had  requested  that  40  CFR  180.1(h)  be 
amended  by  revising  the  current 
interpretation  for  the  general 
commodity  term  “onions  (dry  bulbs 
only),"  which  is  listed  in  column  A 
therein,  by  adding  the  specific 
commodity  term  “shallots  (dry  bulbs 
only)”  to  column  B  therein,  so  that  the 
revised  column  B  will  read  “garlic, 
onions  (dry  bulbs  only),  shallots  (dry 
bulbs  only).” 

There  were  no  comments  received  in 
response  to  the  proposed  rule. 

The  data  submitted  in  the  petition 
and  other  relevant  material  have  been 
evaluated  and  discussed  in  the 
proposed  rule.  Based  on  the  data  and 
information  considered,  the  Agency 
concludes  that  it  is  appropriate  to 
expand  the  current  general  commodity 
“onions  dry  bulbs  only”  in  40  CFR 
180.1(h)  by  adding  the  corresponding 


specific  comnrmodity  “shallots  (dry 
bulbs  only)”  to  the  existing  specific 
commodities  garlic  and  onions  (dry 
bulbs  only). 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354,  94  Stat.  1164,  5  U.S.C.  601-612), 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4, 1981  (46 
FR  24950). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  November  24, 1993. 

Douglas  D.  Campt, 

Director.  Office  of  Pesticide  Programs. 

Therefore,  40  CFR  part  180  is 
amended  as  follows: 

PART  180— [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 
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2.  Section  180.1(h)  is  amended  by 
revising  the  specific  commodities 

definition  for  “Onions  (dry  bulbs  only)”  §180.1 

to  read  as  follows:  * 

* 

(h)  * 

Deflnitloivi  and  Interpretations. 

«  * 

A 

B 

Onions  (diy  bulbs  only) . 

-4*-  * 

Garlic,  onions  (dry  bulbs  only),  shallots  (dry  bulbs  only) 

*  •  *  * 

« 

IFR  Doc.  93-29832  Filed  12-7-93;  8.45  am) 
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40  CFR  Part  228 
(FRL-4807-9] 

Ocean  Dumping;  Designation  of  Site 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 

SUMMARY:  The  EPA  today  revises  the 
boundary  coordinates  for  the  Matagorda 
Ship  Channel,  Texas  ocean  dredged 
material  disposal  site.  This  action  is 
necessary  because  most  of  the  existing 
designated  site  has  water  depths  too 
shallow  to  accommodate  deep  draft 
hopper  dredges.  The  Corps  of  Engineers 
(COE)  plans  to  utilize  a  hopper  dredge 
requiring  a  30  foot  water  depth  and 
much  of  the  existing  disposal  site  is 
approximately  25  feet  deep. 

EFFECTIVE  DATE:  This  designation  shall 
become  effective  January  7, 1994. 

*  ADDRESSES:  Richard  Hoppers,  Chief, 
Water  Quality  Management  Branch 
(6W-Q),  EPA,  1445  Ross  Avenue, 

Dallas,  Texas  75202-2733. 

Information  supporting  this 
designation  is  available  for  public 
inspection  at  the  following  locations; 
EPA,  Region  6, 1445  Ross  Avenue,  9th 
Floor,  Dallas,  Texas  75202-2733. 
Corps  of  Engineers,  Galveston  District, 
2000  Fort  Point  Road,  Galveston, 
Texas  77553. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Hoppers  214/655-7135. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

Title  I  of  the  Marine  Protection, 
Research,  and  Sanctuaries  Act,  33 
U.S.C.  1401  et  seq.,  (hereinafter  referred 
to  as  “the  Act”  or  “the  MPRSA”) 
regulates  the  ocean  dumping  and 
transportation  for  purposes  of  ocean 
dumping  of  material.  With  few 
exceptions,  the  MPRSA  prohibits  the 


transportation  of  material  horn  the 
Unit^  States  for  the  purpose  of  ocean 
dumping  except  as  may  be  authorized 
by  a  permit  issued  under  the  MPRSA. 

The  EPA’s  regulations  implementing  the 
Act  are  set  forth  at  40  CFR  parts  220 
through  229. 

The  Act  further  provides  that  EPA 
may  designate  recommended  times  and 
sites  for  ocean  dumping  (MPRSA 
section  102(c)).  EPA  site  designations 
specify  the  latitude  and  longitude  of  th» 
site  and  also  typically  include 
limitations  on  the  duration  of  use  and 
type  of  materials  which  may  be 
disposed  of  at  the  site.  EPA’s  ocean 
dumping  regulations  (40  CFR  228.4(b)) 
provide  that  the  designation  of  an  ocean 
dumping  site  is  accomplished  by 
promulgation  in  part  228  specifying  the 
site.  The  list  of  EPA-designated  ocean 
dumping  sites  and  the  terms  and 
conditions  associated  with  each 
designated  site  appear  at  40  CFR  228.12. 

By  final  rule  published  on  September 
10, 1990,  the  EPA  designated  a  dredged 
material  disposal  site  in  the  Gulf  of 
Mexico  offshore  of  Port  O’Coimor,  Texas 
for  the  continued  disposal  of  dredged 
material  removed  firom  the  Matagorda 
Ship  Channel.  The  existing  designated 
disposal  site  has  never  been  used.  The 
COE  has  now  requested  the  EPA  to 
modify  the  existing  site  boundaries  to 
include  more  area  with  deeper  depths 
(30  feet  or  greater)  so  that  hopper 
dredges  with  deeper  drafts  could  be 
utilized.  For  this  reason  the  COE  has 
asked  that  the  site  be  shifted  3,00  feet 
seaward. 

B.  EIS  Information 

The  EPA’s  Draft  and  Final 
Environmental  Impact  Statements  (EIS) 
supporting  designation  of  the  existing 
site  were  distributed  for  public  review 
in  July,  1989  and  July,  IMO, 
respectively.  The  EIS  alternative 
evaluation  focused  on  sites  located 
within  ten  statute  miles  of  the  project 
area,  termed  Zone  of  Siting  Feasibility 
(ZSF).  The  ZSF  was  based  on  limits 
from:  (1)  The  cost  of  transportation  of 
dredged  material:  (2)  the  feasibility  of 
monitoring  and  surveillance;  and  (3) 


political  boimdaries.  Specific  areas 
within  the  ZSF  were  excluded  from 
consideration  for  such  reasons  as 
interference  with  biologically  sensitive 
areas,  recreationally  important  areas, 
jetty  buffer  or  beach  buffer  zones,  the 
presence  of  historic  properties,  etc.  The 
modified  disposal  site  lying  3,000  feet 
seaward  of  the  existing  disposal  site  is 
within  the  ZSF.  an  area  thoroughly 
addressed  in  the  EISs.  The  modified  site 
will  not  encompass  any  of  the  ZSF 
excluded  areas. 

Five  general  criteria  (§  228.5)  and 
eleven  specific  criteria  (§  228.6),  which 
are  used  in  the  selection,  evaluation  and 
approval  of  an  ocean  disposal  site,  were 
addressed  in  the  EISs  for  the  existing 
site.  The  EIS  criteria  analysis  is  also 
applicable  to  the  modified  site.  The 
impacts  of  disposal  at  the  existing  site 
are  the  same  as  those  at  the  modified 
site.  The  dredged  material  proposed  for 
disposal  is  clean  material  and  meets  the 
ocean  dumping  criteria.  The  only 
change  necessary  relates  to  the 
geographical  position  of  the  modified 
site.  This  site  is  approximately  one  half 
mile  farther  offshore.  Instead  of  being 
1.5  miles  from  the  coast,  the  modified 
site  is  located  about  2  miles  from 
beaches  and  other  amenity  areas. 
Additional  modification  of  the 
environmental  evaluation  is  not 
appropriate  or  required. 

C.  Site  Designation 

The  site  is  located  approximately  2 
miles  firom  the  coast  at  its  closest  point. 
While  the  water  depth  at  the  modified 
site  ranges  firom  25  to  40  feet,  most  of 
the  site  has  depths  30  feet  or  greater. 

The  coordinates  of  the  rectangular- 
shaped  site  are  as  follows;  28®23'48"  N, 
96n8'00"  W:  28'’23'21"  N,  96n8'31''  W; 
28‘’22'43"  N,  96®17'52''  W;  28'’23'11"  N, 
96n7'22"  W. 

D.  Regulatory  Assessments 

Under  the  Regulatory  Flexibility  Act. 
the  EPA  is  required  to  perform  a 
Regulatory  Flexibility  Analysis  for  all 
rules  which  may  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  The  EPA  has  determined  that 
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this  action  will  not  have  a  significant 
impact  on  smSll  entities  since  the  site 
designation  will  only  have  the  effect  of 
providing  a  disposal  option  for  dredged 
material.  Consequently,  this  rule  does 
not  necessitate  preparation  of  a 
Regulator  Flexibility  Analysis. 

Under  Executive  Order  12866,  the 
EPA  must  judge  whether  a  regulation  is 
"major”  and  therefore  subject  to  the 
requirement  of  a  Regulatory  Impact 
Analysis.  This  action  will  not  result  in 
an  annual  effect  on  the  economy  of  $100 
million  or  more  or  cause  any  of  the 
other  effects  which  would  result  in  its 
being  classified  by  the  Executive  Order 
as  a  "major”  rule.  Consequently,  this 
rule  does  not  necessitate  preparation  of 
a  Regulatory  Impact  Analysis. 

Tms  Final  Rule  does  not  contain  any 
information  collection  requirements 
subject  to  the  Office  of  Management  and 
Budget  review  under  the  Paperwork 
Reduction  Act  of  1980,  44  U.S.C.  3501 
et  seq. 

List  of  Subjects  in  40  CFR  Part  228 

Environmental  protection.  Water 
pollution  control. 

Dated:  November  12, 1993. 

Barbara  |.  Goetz, 

Acting  Regional  Administrator  of  Region  6. 

40  CFR  Part  228  is  amended  as  set 
forth  below. 

PART  228— {AMENDED] 

1.  The  authority  citation  for  part  228 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1412  and  1418. 

2.  In  §  228.12,  paragraph  (b)  (79)  is 
amended  by  revising  the  "Location” 
discussion  to  read  as  follows: 

§  228.1 2  Delegation  of  management 
authority  for  ocean  dumping  sites. 

***** 

(b)*  *  * 

(79)*  *  * 

Location:  28“23'48"  N,  96°18'00"  W; 
28“23'21"  N,  96‘’18'31"  W;  28“22'43”  N, 
96°17'52"  W;  28*23'11"  N,  96n7'22"  W. 

***** 

IFR  Doc.  93-29891  Filed  1277-93;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

43  CFR  Public  Land  Order  7012 
(AZ-93(M210-06;  AZA-28027] 

Partial  Revocation  of  Secretarial  Order 
Dated  November  18, 1907;  Arizona 

AGENCY:  Bureau  of  Land  Management, 
Interior. 


ACTION:  Public  land  order. 


SUMMARY:  This  order  revokes  a 
Secretarial  Order  insofar  as  it  affects  30 
acres  of  National  Forest  System  land 
withdrawn  for  use  as  an  administrative 
site.  The  land  is  no  longer  needed  for 
this  purpose,  and  the  revocation  is 
needed  to  accommodate  a  proposed 
land  exchange  under  the  General 
Exchange  Act  of  1922.  This  action  will 
open  the  land  to  such  forms  of 
disposition  as  may  by  law  be  made  of 
National  Forest  System  land.  The  land 
is  temporarily  closed  to  mining  by  a 
Forest  Service  exchange  proposal.  The 
land  has  been  and  will  remain  open  to 
mineral  leasing. 

EFFECTIVE  DATE:  January  7, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  Mezes,  BLM  Arizona  State  Office, 
P.O.  Box  16563,  Phoenix,  Arizona 
85011, 602-650-0509. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  Section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C. 

1714  (1988),  it  is  ordered  as  follows: 

1.  Secretarial  Order  dated  November 
18, 1907,  which  withdrew  National 
Forest  System  land  for  use  as  an 
administrative  site,  is  hereby  revoked 
insofar  as  it  affects  the  following 
described  land: 

Gila  and  Salt  River  Meridian 
Apache  National  Forest 

T.  7  N.,  R.  27  E., 

Sec.  12,  E’ANEV4NWV4,  and 
NWV4NEV4NWV4. 

The  area  described  contains  30  acres  in 
Apache  County. 

2.  At  10  a.m.  on  January  7, 1994,  the 
land  shall  be  opened  to  such  forms  of 
disposition  as  may  by  law  be  made  of 
National  Forest  System  land,  subject  to 
valid  existing  rights,  the  provisions  of 
existing  withdrawals,  other  segregations 
of  record,  and  the  requirements  of 
applicable  law. 

Dated:  November  19, 1993, 

Bob  Armstrong, 

Assistant  Secretory  of  the  Interior. 

[FR  Doc.  93-29874  FUed  12-7-93;  8:45  ami 
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43  CFR  Public  Land  Order  7014 

[VltY-930-421(W)6;  WYW  71191,  WYW 
128399] 

Opening'df  Land,  Under  Section  24  of 
the  Federal  Power  Act,  and  Partial 
Revocation,  in  Secretarial  Order  Dated 
July  16, 1934,  Which  Established 
Powersite  Classification  No.  286; 
Wyoming 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Public  land  order. 


SUMMARY:  This  order  opens  40  acres, 
subject  to  the  provisions  of  section  24  of 
the  Federal  Power  Act,  and  revokes 
22.60  acres  of  a  Secretarial  order 
involving  National  Forest  System  lands, 
which  established  the  Bureau  of  Land 
Management’s  Powersite  Classification 
No,  286.  The  order  will  allow  future 
land  exchanges  of  Forest  Service 
administered  lands.  The  lands  have 
been  and  continue  to  be  open  to  mineral 
leasing,  and  imder  the  provisions  of  the 
Mining  Claims  Rights  Restoration  Act  of 
1955,  to  mining. 

EFFECTIVE  DATE:  December  8, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Duane  Feick,  BLM  Wyoming  State 
Office,  P.O.  Box  1828,  Cheyenne, 
Wyoming  82003,  307-775-6127. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  the  Act 
of  June  10, 1920,  section  24,  as 
amended,  16  U.S.C.  818  (1988);  and 
section  204  of  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C. 

1714  (1988),  and  pursuant  to  the 
determination  by  the  Federal  Energy 
Regulatory  Commission  in  DVWY-188, 
it  is  ordered  as  follows: 

1.  At  9  a.m.  on  December  8, 1993,  the 
following  described  National  Forest 
System  land  withdrawn  by  Secretarial 
Order  dated  July  16, 1934,  which 
established  Powersite  Classification  No. 
286,  will  be  opened  to  disposal  by  sale 
or  exchange  subject  to  the  provisions  of 
section  24  of  the  Federal  Energy  _ 
Regulatory  Commission  determination 
DVWY-188,  and  subject  to  valid 
existing  rights,  the  provisions  of  existing 
withdrawals,  and  the  requirements  of 
applicable  law: 

^th  Principal  Meridian 
Bridger-Teton  National  Forest 
T.  40  N.,  R.  117  W., 

Sec.  15,  SEV4SEV4. 

The  area  desaibed  contains  40  acres  in 
Teton  County,. 

2.  Secretarial  Order  dated  July  16, 
1934,  which  established  Powersite 
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Classification  No.  286,  is  hereby 
revoked  insofar  as  it  affects  the 
following  described  National  Forest 
System  land: 

Sixth  Principal  Meridian 
Bridger-Teton  National  Forest 
T.  40  N..  R.  117  VV., 

Sec.  15.  lot  1. 

The  area  described  contains  22.60  acres  in 
Teton  County.  .».-•■ 

3.  At  9  a.m.  on  December  7. 1993,  the 
land  described  in  paragraph  2  above 
shall  be  opened  to  such  forms  of 
disposition  as  may  by  law  be  made  of 
National  Forest  System  land,  subject  to 
valid  existing  rights,  the  provisions  of 
existing  withdrawals,  other  segregations 
of  record,  and  the  requirements  of 
applicable  law. 

Dated:  November  19, 1993. 

Bob  Armstrong, 

Assistant  Secretary  of  the  Interior. 

(FR  Doc.  93-29866  Filed  12-7-93;  8:45  ami 
BILUNG  CODE  4310-22-M 


43  CFR  Public  Land  Order  7015 

[ID-943-421 0-06;  101-15704-02,  IDI-15701- 
02] 

Partial  Revocation  of  Secretarial 
Orders  Dated  September  29, 1922,  and 
December  19, 1933,  Which  Established 
Powersite  Classification  Nos.  50  and 
280;  Idaho 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Public  land  order. 

SUMMARY:  This  order  revokes  two 
Secrettirial  orders  insofar  as  they  affect 
6.28  acres  of  National  Forest  System 
land  withdrawn  for  the  Bureau  of  Land 
Management’s  Powersite  Classification 
Nos.  50  and  280  within  the  Payette 
National  Forest.  The  land  is  no  longer 
needed  for  the  purpose  for  which  it  was 
withdrawn.  This  action  will  open  the 
land  to  surface  entry  and  will  permit  the 
disposal  of  the  land  by  exchange.  The 
land  has  been  and  will  remain  open  to 
mineral  leasing  but  will  remain  closed 
to  mining  due  to  overlapping 
withdrawals. 

EFFECTIVE  DATE:  January  7, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

Larry  R.  Lievsay,  BLM  Idaho  State 
Office,  3380  Americana  Terrace,  Boise, 
Idaho  83706-2500,  208-384-3166. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C. 

1714  (1988),  it  is  ordered  as  follows: 

1.  The  Secretarial  Chders  dated 
September  29, 1922,  and  December  19, 


1933,  which  withdrew  National  Forest 
System  land  for  the  Bureau  of  Land 
Management's  Powersite  Classification 
Nos.  50  and  280,  are  hereby  revoked 
insofar  as  they  affect  the  following 
described  land: 

Boise  Meridian 

T.  24N..R.  8E.. 
sec.  32,  tract  37. 

The  area  described  contains  6.28  acres  in 
Idaho  County. 

2.  At  9  a.m.  on  January  7, 1994,  the 
land  shall  be  opened  to  such  forms  of 
disposition  as  may  by  law  be  made  of 
National  Forest  System  land,  subject  to 
valid  existing  rights,  the  provisions  of 
existing  withdrawals,  other  segregations 
of  record,  and  the  requirements  of 
applicable  law. 

Dated:  November  19, 1993. 

Bob  Armstrong, 

Assistant  Secretary  of  the  Interior. 

[FR  Doc.  93-29867  Filed  12-7-93;  8:45  am) 
BILUNC  CODE  4310-GC-M 


43  CFR  Public  Land  Order  7016 
[MT-930-4210-05;  MTM  81816] 

Jurisdiction  Transfer,  Northern 
Cheyenne  Indian  Reserved  Water 
Rights  Settlement  Act  of  1992; 

Montana 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Public  land  order. 

SUMMARY:  This  order  transfers  exclusive 
jurisdiction  and  administration  of  the 
surface  and  mineral  estates  of  320  acres 
of  public  lands  from  the  Bureau  of  Land 
Management  to  the  United  States  of 
America,  Bureau  of  Indian  Affairs  in 
trust  for  the  Northern  Cheyenne  Tribe. 
EFFECTIVE  DATE:  December  8, 1993. 

FOR  FURTHER  INFORMATION  CONTACT:  Dee 
L.  Baxter,  BLM  Montana  State  Office, 
P.O.  Box  36800,  Billings,  Montana 
59101,  406-255-2943. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  section 
10(e)  of  the  Northern  Cheyenne  Indian 
Reserved  Water  Rights  Settlement  Act  of 
1992,  Public  Law  102-374  (108  Stat. 
1192),  it  is  ordered  as  follows: 

1.  Subject  to  valid  eicisting  rights  and 
the  terms  of  the  Memorandum  of 
Agreement  dated  July  16, 1993, 
jurisdiction  of  the  surface  and  mineral 
estates  for  the  following  described  lands 
are  hereby  transferred  to  the  Bureau  of 
Indian  Affairs  in  trust  for  the  Northern 
Cheyenne  Tribe: 

Principal  Meridian 
T.  8  S.,  R.  40  E., 

Sec.  23,  SWV4NEV4,  NViSEV4; 


Sec.  24,  NWV4SWV4: 

Sec.  26.  N'ASW’ifc: 

Sec.  27,  NVjSW'/i.. 

The  areas  described  aggregate  320  acres  in 
Big  Horn  County. 

2.  The  management  of  the  above 
described  surface  and  mineral  estates 
will  be  in  accordance  with  the 
Memorandum  of  Agreement  between 
the  Northern  Cheyenne  Tribe,  the 
Bureau  of  Indian  Affairs,  and  the  Bureau 
of  Land  Management,  dated  July  16, 
1993. 

Dated.  November  19, 1993. 

Bob  Armstrong, 

Assistant  Secretary'  of  the  Interior. 

[FR  Doc.  93-29868  FUea^2-7-93;  8:45  am) 
BILLING  CODE  4310-ON-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
^Families 

45  CFR  Part  400 

Refugee  Resettlement  Program: 
Refugee  Cash  Assistance  and  Refugee 
Medical  Assistance 

AGENCY:  Administration  for  Children 
and  Families  (ACF),  HHS,  Office  of 
Refugee  Resettlement. 

ACTION:  Final  rule. 

SUMMARY:  The  Department  anticipates 
that  adjustments  in  the  eligibility  period 
for  refugee  cash  assistance  (RCA)  and 
refugee  medical  assistance  (RMA)  will 
continue  to  be  necessary  in  future  fiscal 
years  to  accommodate  changing 
appropriation  levels  and  changing 
refiigee  flows.  Therefore,  the 
Department  is  amending  current 
regulations  to  establish  both  a 
methodology  by  which  the  Office  of 
Refugee  Resettlement  (ORR)  will 
determine  each  year  the  duration  of 
eligibility  for  RCA  and  RMA,  based  on 
available  appropriated  funds  for  the 
year,  and  a  procedure  by  which  a  final 
notice  will  be  published  in  the  Federal 
Register  in  lieu  of  publishing  a 
regulation  each  time  a  change  in  the 
RCA/RMA  eligibility  period  is 
necessitated  by  the  amount  of  funds 
appropriated. 

A  proposed  rule  was  published  in  the 
Federal  Register  on  July  22, 1993  (58  FR 
39181).  Some  clarifications  have  been 
provided  in  this  final  regulation  after 
consideration  of  the  written  comments 
received. 

EFFECTIVE  DATE:  January  7, 1994. 
ADDRESSES:  Office  of  Refugee 
Resettlement,  Administration  for 


t 
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Children  and  Faniilies,  Department  of 
Health  and  Human  Services,  370 
L’Enfant  Prom'enade  SW.,  §di  Flocw, 
Washington,  EX^  20447. 

FOR  FURTHER  INFORMATKJN  CONTACT: 

Toyo  A.  Biddle.  (202)  401-9253. 

SUPPLEMENTARY  INFORMATION; 

Background 

Current  regulations  at  45  CFR 
400.203(b)  and  400.204(b)  provide  for 
Federal  refugee  fonding,  subject  to  the 
availability  of  funds  (45  CFR  400.202), 
for  the  State-administered  special 
programs  of  refugee  cash  assistance 
(RCA.)  and  refugee  medical  assistance 
(RMA)  as  set  forth  in  45  CFR  part  400 
subparts  E  and  G.  RCA,  which  provides 
monthly  cash  assistance  payments  to 
refugees,  and  RMA,  which  pro^des 
payment  of  hospital  and  medical  bills, 
were  established  to  assist  needy 
refugees  who  do  not  meet  the 
categorical  eligibility  requirements  for 
the  programs  of  Aid  to  Families  with 
Dependent  Children  (AFDC), 
Supplemental  Security  Income  (SSI)  for 
the  aged,  blind,  and  disabled,  and 
'Medicaid. 

Prior  to  1382,  RCA  and  RMA  were 
available  during  an  eligible  refugee’s 
first  36  months  in  the  U.S.  An  interim 
final  rule,  published  March  12, 1982  (47 
FR 10841),  reduced  the  period  to  18 
months,  and  a  final  rule,  published 
August  24. 1988  (53  FR  32222),  further 
reduced  the  eligibility  period  to  12 
months.  Due  to  limit^  fimds 
appropriated  for  these  programs  in  FY 
1992,  an  emergency  final  rule  was 
published  on  January  10, 1992  (57  FR 
1114),  further  reducing  the  RCA/RMA 
eligibility  period  to  8  months  in  FY 

1992.  On  September  17. 1992  (57  FR 
42896).  an  emergency  final  rule  was 
published  maintaining  the  eligibility 
period  at  8  months  for  FY  1993.  Finally, 
due  to  the  limited  amount  of 
appropriated  fimds  available  for  the 
remainder  of  the  fiscal  year,  an 
emergency  final  rule  was  published  on 
March  1, 1993  (58  FR  11793)>  reducing 
the  RCA/RMA  eligibility  period  for  the 
remainder  of  FY  1993  to  5  months. 
Subsequently,  on  March  31. 1993.  based 
on  the  Department’s  intent  to  seek 
supplemental  funding  during  FY  1993 
to  enable  the  RCA/RMA  eligibility 
period  to  be  maintained  at  8  months  for 
the  remainder  of  FY  1993,  the  regulation 
establishing  a  5-month  RCA/RMA 
eligibility  period  was  withdrawn  (38  FR 
16777).  An  raiergency  final  rule  was 
published  simultaneously  to  rediice  the 
RCA/RMA  eligilnlity  period  from  8 
months  to  3  months,  effective  )une  1, 

1993,  in  the  event  that  the  Department 
was  not  successful  in  obtaining 


supplmnental  funding.  Subseqtiently,  a 
rule  delaying  the  eff^tive  date  of  the  3- 
month  rule  to  August  1. 1993,  was 
published  on  May  25, 1993  (58  FR 
29981).  based  on  the  avail^lity  of 
additional  funds  for  the  RCA/RMA 
program  due  to  a  lower  level  of  FY  1993 
nmding  needed  for  the  matching  grant 
program  than  was  first  estimated  and 
the  fact  that  more  recent  RCA'RMA  data 
indicated  a  lower  per  capita  cost  than 
originally  estimated.  Finally  the  3- 
month  rule  was  withdrawn  on  July  30, 
1993  (58  FR  40754),  based  on  the 
Department’s  determination  that 
sufficient  funds  were  available  to 
continue  the  8-month  RCA/RMA 
efigibility  period  for  the  remainder  of 
FY  1993  due  to  the  enactment  of  Public 
Law  No.  103-50  on  July  2, 1993,  which 
allows  refugee  funds  for  FY  1992  to  be 
used  for  costs  of  assistance  uid  services 
in  FY  1993.  - 

On  September  1. 1993,  an  emergency 
final  rule  was  published  (58  FR  48089) 
to  maintain  the  RCA/RMA  eligibility 
period  at  8  months  in  FY  1994.  This 
regulatory  action  was  taken  in 
anticipation  that  FY  1994 
appropriations  for  the  refugee  program 
will  not  be  sufficient  to  sustain  an 
eligibility  period  greater  than  8  months. 
In  the  absence  of  this  emergency  rule, 
the  RCA/RMA  eligibility  period  would 
have  reverted  to  a  12-month  period  as 
of  October  1, 1993. 

Discussion  of  Changes 

No  substmitive  changes  have  been 
made  in  this  final  rule,  as  compared 
with  the  pn^>osed  rule  published  on 
July  22, 1993.  Clarificatkra  is  provided 
on  various  aspects  of  the  methodology 
and  process  to  be  umd  in  making 
determinatkm  of  the  time-eligibility 
period  for  RCA  and  RMA.  These 
clarifications  are  provided  in  the 
Dacussion  of  Comments  section,  and 
some  clarifying  changes  have  been  made 
to  the  rule  itseffi 

Descrqition  of  the  Regulation 

This  rule  removes  from  45  CFR  part 
400  all  references  to  a  specific  duration 
of  eligibility  for  RCA  and  RMA  and 
establishes  a  methodology  by  which  the 
Office  of  Refugee  Resettlement  will 
determine  the  duration  of  eligibility  for 
RCA  and  RMA,  based  on  avmlable 
appropriated  funds.  The  EHrector  of 
ORR  will  make  a  determination  of  the 
eligibility  period  each  year  as  soon  as 
possible  after  funds  are  appropriated  for 
the  refugee  program,  and  also  at 
subsequent  points  during  the  fiscal  year, 
only  if  necessary,  based  on  updated 
information  on  refugee  flows  and  State 
reports  on  receipt  of  assistance  and 
e.xpenditiires.  The  eligibility  period  in 


effect  at  the  dose  of  FY  1983  will 
continue  to  remain  in  effect  until  the 
Director  detmmines  that  the  eligibiiity 
period  needs  to  be  changed  based  on  the 
methodology  described  in.this 
regulation Ao*accommodate  the  level  of 
funds  appropriated  by  Congress. 
Currency,  cash  and  medical  Ksistance 
are  provided  under  the  line  item  for 
Transitional  and  Medical  Services 
(TAMS),  which  also  provides  funds  for 
State  administrative  costs,  the 
unaccompanied  minors  program,  acd 
the  voluntary  agency  matching  grant 
program.  In  making  a  determination,  the 
Director  will  first  subtract  from  the 
amount  available  for  TAMS  under  the 
appropriation,  the  anticipated  costs  ol 
the  unaccompanied  minors  program,  the 
matching  grant  program,  end  any  other 
program  component  that  is  designated 
by  Congress  in  the  TAMS  line  item  in 
the  future,  other  than  the  RCA/RMA 
program  6uid  State  administration.  If,  in 
the  future,  the  TAMS  line  item  is 
replaced  by  another  line  item  that 
includes  RCA/RMA  program  and 
State  administration,  the  Di^tor  will 
subtract  from  the  amount  available  for 
that  line  item  the  anticipated  costs  of 
other  program  components  that  are 
designated  by  Congress  in  the  Une  item, 
other  than  the  RCA/RMA  program  and 
State  administration.  The  Director  then 
will  apply  the  methodology  to 
determine  the  dtiration  of  RCA/KMa 
eligibility  to  be  provided  based  on  the 
balance  of  appropriated  funds  avaihdole. 
If  the  Director  determines  that  the 
period  of  $  eligibility  needs  tube 
changed  fimn  the  eligibility  period  in 
effect  at  the  time,  OIW  will  publish  » 
notice  in  the  Federal  RegislOT, 
annoimcmg  the  new  pieriod  ol  RCA/ 

'  RMA  eligi^lity  and  the  effective  date 
for  implementing  the  new  aUgibility 
period.  States  will  be  given  as  much 
notice  as  available  funds  will  allow 
without  resulting  in  a  further  reduction 
in  the  eligibility  period.  At  a  minimum. 
States  will  be  given  30  days*  notice. 

Methodology  for  Determiaing  RCA/RMA 
Eligibility  Period 

The  methodology  described  below 
applies  only  to  the  determinatkmolthe 
RCA/RMA  eligibility  period.  The 
methodology  will  be  applied  to  various 
RCA/RMA  time-eligibility  periods  in 
order  to  determine  the  timeHaligibility 
period  which  provides  the  most  nusiber 
of  months  within  the  funds 
appropriated  for  the  fiscal  yeea.  The 
Federal  government  is  prdybiled  from 
obligating  more  funds  than  are 
appropriated. 

The  method  to  be  used  to  d^imine 
the  RCA/RMA  eligibili^  pCTiod  will 
include  the  following  steps: 


Federal  Register  /  Vol.  58,  No.  234  /  Wednesday,  December  8,  1993  /  Rules  and  Regulations  64501 


1.  The  time-eligible  population  for  the 
projected  fiscal  year  will  be  estimated 
on  the  basis  of  the  refugee  admissions 
ceiling  estabUshed  by  &e  President  for 
that  fiscal  year  and  the  anticipated  > 
arrival  of  other  persons  eligible  for 
refugee  assistance,  to  the  extent  that 
data  on  these  persons  are  available.  The 
anticipated  pattern  of  refugee  flow  for 
the  projected  fiscal  year  will  be 
estimated  based  on  the  best  historical 
and  current  refugee  flow  information 
that  will  most  accurately  forecast  the 
refugee  flow  for  the  fiscal  year.  These 
arrival  figxires  then  will  be  used  to 
determine  the  time-eligible  population 
for  a  given  duration  of  RCA/RMA 
benefits. 

2.  The  average  annual  niimber  of  RCA 
and  RMA  recipients  will  be  determined 
by  multiplying  the  estimated  time- 
eligible  population  established  in  step  1 
by  the  estimated  RCA  and  RMA 
participation  rates.  The  RMA 
participation  rate  will  take  into  account 
both  RCA  recipients,  who  are  also 
eligible  for  RMA,  and  RMA-only 
recipients.  The  appropriate 
participation  rates  for  various  RCA/ 

RMA  time-eUgibihty  periods  are  derived 
from  recipient  data  from  quarterly 
performance  reports  submitted  by  States 
for  the  most  recent  4  quarters  for  which 
reports  are  available. 

3.  The  average  annual  per  recipient 
cost  for  RCA  and  RMA  will  be  estimated 
separately,  based  on  estimated  per 
recipient  costs  for  the  most  recent  fiscal 
year,  using  available  data,  and  inflated 
for  the  projected  fiscal  yeeir  using 
projected  increases  in  per  capita  AFDC 
cash  assistance  costs  for  RCA  and  per 
capita  AFDC  Medicaid  costs  for  VMA. 

4.  The  expected  average  annual 
number  of  RCA  recipients  will  be 
multiplied  by  the  expected  RCA  per 
recipient  cost  to  derive  estimated  RCA 
costs.  The  expected  average  annual 
number  of  RMA  recipients  will  be 
multiplied  by  the  expected  RMA  per 
recipient  cost  to  derive  estimated  RMA 
costs. 

5.  State  administrative  costs  for  the 
projected  fiscal  year  for  all  States  in  the 
aggregate  will  be  estimated  based  on 
total  actual  allowable  expenditures  for 
State  administration  for  the  most  recent 
fiscal  year.  The  variable  portion  of 
administrative  costs  will  be  adjusted  for 
anticipated  changes  in  program 
participation  and  inflated  by  the 
Consiuner  Price  Index  (CPI)  for  all  items 
as  estimated  by  the  Office  of 
Management  and  Budget  (OMB).  The 
fixed  portion  of  administrative  costs 
will  be  adjusted  by  the  CPI  inflator  only. 

6.  The  total  estimated  costs  for  the 
projected  fiscal  year  will  equal  the 
combined  estimated  costs  for  RCA. 


RMA,  and  State  administration  as 
calculated  in  steps  1  through  5. 

ORR  will  notify  States  of  the  duration 
of  the  eligibility  period  through  a  notice 
published  in  the  Federal  Register  if  the 
RCA/RMA  ehgibility  period  for  the 
fiscal  year  must  be  changed  from  the 
RCA/RMA  eligibility  period  in  effect  at 
that  time. 

The  following  example,  using 
hypothetical  data,  illustrates  how  the 
methodology  will  work: 

1.  Suppose  that  the  refugee 
admissions  ceiling  for  FY 1994  is 
established  at  1,000  and,  based  on 
available  data,  it  is  determined  that  an 
additional  200  persons  eUgible  for 
refugee  assistance  are  expected  to  arrive, 
resulting  in  a  total  expected  arrival 
population  of  1,2Q0.  Suppose  that  the 
same  number,  1,200,  arrived  in  the 
previous  fiscal  year  (FY  1993).  Based  on 
an  examination  of  the  refugee  flow  from 
the  previous  year,  suppose  it  is 
determined  that  the  monthly  flow  in  the 
projected  fiscal  year  will  be  the  same  as 
in  the  previous  fiscal  year,  with  the 
monthly  arrivals  for  both  years  as 
follows: 


Arrivals 

FY  1994  8- 
month  time- 
eligible  pop¬ 
ulation 

MAR93  . 

107 

APR93 . 

87 

MAY93 . 

87 

JUN93  . 

92 

JUL93 . 

93 

AUG93 . 

110 

SEP93  . 

158 

734 

OCT93 . 

65 

799 

NOV93 . 

92 

784 

DEC93 . 

124 

821 

JAN94 . 

90 

824 

FEB94  . 

95 

827 

MAR94  . 

107 

841 

APR94  . 

87 

818 

MAY94 . 

87 

747 

JUN94  . 

92 

774 

JUL94  . 

93 

775 

AUG94 . 

110 

761 

SEP94  . 

158 

829 

Total . 

1,200 

9,600 

Average  time-eligible:  800. 


Assuming  that  the  RCA/RMA  time- 
eligibihty  period  is  8  months,  the  time- 
eligible  population  in  October  would  be 
the  arrivals  in  October,  plus  refugees 
who  arrived  in  the  previous  7  months 
(March-September).  The  time-eligible 
population  in  October  would  be  799 
re^gees.  The  time-eligible  population 
for  each  month  in  the  fiscal  year  would 
be  determined  in  the  same  manner  as 
for  October  and  then  averaged  across  all 


months,  for  an  average  of  800  in  this 
example. 

2.  Based  on  an  lamination  of  RCA 
and  RMA  participation  rates  in  the  most 
recent  4  quarters  for  which  State 
performance  reports  are  available, 
suppose  it  is  estimated  that  for  an  8-  ' 
month  eligibility  period,  35%  of  the 
time-eligible  population  will  receive 
RCA  benefits  and  50%  will  receive 
RMA  benefits.  (The  RMA  participation 
rate  includes  refugees  receiving  both 
RCA  and  RMA  and  refugees  receiving 
RMA  only.)  The  figure  of  800 
determined  in  Step  1  is  then  multiplied 
by  the  RCA  participation  rate  of  35%  for 
a  total  of  280  RCA  reqipients  and  by  the 
RMA  participation  rat^f  50%  for  a 
total  of  400  RMA  recipients.  These 
figures  reflect  the  average  annual 
number  of  RCA  and  RMA  recipients. 

3.  If,  in  the  previous  fiscal  year,  the 
average  annu^  RCA  cost  per  recipient 
was  $1,000  and  the  average  annual  RMA 
cost  per  recipient  was  $1,500,  we  would 
expect  the  average  RCA  cost  per 
Wnpient  to  be  $1,020  for  the  projected 
year  (assuming  a  2%  increase  in  per 
capita  AFDC  costs),  while  the  average 
RI^  cost  pier  recipient  would  be 
expected  to  be  $1,680  (assuming  a  12% 
increase  in  per  capita  AFDC  Medicaid 
costs). 

4.  Total  RCA  costs  would  equal  the 
number  of  recipients  (280)  mvdtipUed 
by  the  per  recipient  cost  ($1,020), 
equaling  $285,600.  Total  RMA  costs 
would  equal  the  number  of  recipients 
(400)  multiplied  by  the  per  recipient 
cost  ($1,680),  equi^in^  $672,000. 

5.  State  administrative  costs  for  all 
States  in  the  aggregate  would  be 
projected  from  the  most  recent  fiscal 
year,  adjusted  for  inflation,  assuming 
there  were  no  changes  in  the  number  of 
RCA/RMA  recipients  which  could  be 
expected  to  affect  the  variable  portion  of 
administrative  costs.  Suppose  that  last 
year  actual  allowable  administrative 
costs  were  $250,000.  Also  suppose  that 
OMB’s  CPI  rate  is  4%.  Therefore,  we 
would  expect  administrative  costs  to 
equal  $250,000  times  1.04,  totalling 
$260,000. 

6.  Total  costs  would  equal  the  sum  of 
$285,600  for  RCA,  $672,000  for  RMA, 
and  $260,000  for  administrative  costs, 
equaling  $1,217,600. 

Suppose  the  appropriation  level  for 
TAMS  is  $1,955,000,  the  anticipated 
costs  of  the  imaccompanied  minors 
program  are  $290,000,  and  the  costs  of 
the  matching  grant  program  are 
expected  to  be  $390,000.  Therefore, 
appropriated  funds  available  for  RCA, 
RMA,  and  State  administrative  costs 
would  equal  $1,275,000,  after  the  costs 
of  the  unaccompanied  minors  program 
and  the  matching  grant  program  are 
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deducted  from  the  amount  available  Cot 
TAMS  under  the  appropriation. 

Suppose^  using  the  metnodology 
described  ^ove.  the  cost  of  a  Q-Brantb 
RCA/RMA  eli^klity  period  was 
estimated  to  be  $1,290,000.  thus  ^ 
exceeding  the  level  of  available 
appropriated  funds  for  RCA.  RMA.and 
State  administrative  costs.  Based  on 
these  estimates,  the  Director  vvould 
determine  that  an  8-month  time- 
eligibility  period  would  provide  the 
most  numl^  of  months  of  benefits 
without  incurring  a  shortfall  in  foods 
for  the  fiscal  year. 

Consistent  with  the  preceding  actions. 
45  CFR  400.Z.  400.60(b),  400.1QO(b).  and 
subject  J  are  amended. 

Discusaioa  of  Camnanta  Raceivod 

Forty-six  letters  of  comment  were 
receiv^  in  response  to  die  notice  of 
proposed  rulemaktng  published  in  die 
Federal  Register  on  July  22. 1993.  The 
commenters  included  State  and  local 
governments,  national  and  local 
voluntary  agencies,  refugee  mutual 
assistance  associations,  advocacy 
organizations,  and  refugee  service 
providers.  These  comments  were  taken 
into  consideration  in  die  development 
of  this  final  rule. 

Forty-^rve  of  die  commentms 
expressed  opposition  to  the  proposed 
rule;  one  commenter  commend^  ORR 
for  trying  to  improve  the  {Hocess. 
Eighteen  commenters  recmnmended 
withdrawal  or  postponement  of  the  rale 
to  allow  more  time  to  consider  the 
issues. 

The  coBunents  are  summarized  below 
and  are  fbllcwed  in  each  case  by  the 
Departmmt's  response. 

General  Comments 

Comment:  bfine  commenters  folt  that 
ORR  should  play  a  strong  ieadaishrp 
role  in  advocating  finra  reascnable 
period  of  eligibility  for  cash  and 
medical  assistance  to  refugees  instead  of 
simply  establishing  a  process  for  making 
automatic  adjustments  to  the  eligfoitity 
period  to  accommodate  budget 
constraints.  One  commenter  expressed 
concern  that  this  rule  will  send  the 
message  that  there  is  bo  minimum 
period  required  to  help  refugees  became 
self-sufficient  in  this  country  and  that 
this  message  will  diminish  the 
Department’s  ability  to  advocate  for  an 
adequate  period  of  support 

Response:  This  regulation  in  no  way 
is  intended  to  suggest  that  ORR  will 
advocate  for  a  reasonable  period  of 
eligibility  for  reh^ee  cash  and  medical 
assistance.  We  are  committed  to  paying 
an  active  leadmr^p  role  in  easuring 
that  refugees  who  are  not  catagcnically 
eligible  ^  other  public  assistance 


programs  are  provided  an  adequate 
period  of  »ipport  that  alloiws  sufficient 
time  for  these  refugees  to  become 
employed  and  self-supporting.  It  is 
important  to  make  the  distinction, 
however,  that  the  appropriate  and 
crucial  time  to  advocate  for  sufficient 
resources  for  the  refugee  program  is 
during  the  annual  appropriations 
process,  before  Congress  makes 
decisions  on  appropriation  levels  for  the 
coming  fiscal  year.  ORR  will  continue  to 
seek  adequate  resources  for  the  refugee 
program  in  general  and  specifically  to 
ensure  that  a  stable  RCA/RMA 
eligibility  period  is  maintained.  ORR’s 
efforts  d^ng  the  anmial  appropriations 
process  will  not  be  diminished  or 
affected  in  any  way  by  this  regulation. 
Once  the  appropriations  process  is 
completed,  however,  uid  Confess  has 
made  its  decision  regarding 
appropriations  for  t^  refugee  program, 
then  CMtR’s  task  changes  fi^  advocacy 
to  managing  the  program  as  effectively 
as  possible  within  the  resource  level 
provided  by  Congress.  An  essential  part 
of  this  task  is  to  dslennine  as  quickly 
and  as  accurately  as  possible  what  is  the 
maximum  period  of  RCA/RMA 
eUgibility  mat  the  appropriated  funds 
will  bear,  to  determine  whether  a 
change  in  the  eligibility  period  is 
necesssury,  and  to  commuaicate  this 
determination  to  States  and  other 
participants  In  the  refugee  program  with 
as  mu(±  advance  notice  as  possible.  It 
is  this  task  that  this  regulation 
addresses. 

We  do  not  agree  that  by  rmnoving 
references  to  a  specific  RCA/RMA  time- 
eligibility  period  in  the  regulation,  ORR 
will  be  sending  a  message  that  there  is 
no  minimum  time  requi^  bv  most 
refugees.  We  will  use  the  budijgqt  prcM:ess 
each  year  to  ccmvey  the  message  that  a  . 
reasonable  minimum  duration  of 
assistance  needs  to  be  maintained  for 
refogees. 

Comment:  Several  commenters 
expiressed  concern  that  use  of  the 
proposed  methodology  would  result  in 
a  l^sened  interest  in  seeking  alternative 
solutions  to  a  reduced  eligibility  period, 
such  as  supplemental  funding  or  a 
reprogramming  of  fonds.  Two 
commenters  felt  that  an  automatic 
adjustment  process  shotild  not  take  the 
place  of  thoughtful  planning  and 
managemem.  Two  commenters  were 
concerned  that  this  regulation  would 
institutionalize  a  preference  for  benefit 
reductions.  Chie  commenter  feh  that 
other  changes  such  as  a  reduction  in  the 
Federal  rMmbursement  rate  to  States, 
rather  than  a  reductiem  in  eligibility 
period,  should  be  made  to  acexunmodate 
decreeskig  appropriations  la  order  to 
avoid  [dadzig  the  foirdflo  on  refugees. 


Another  commenlei  suggested  that  ORR 
should  consider  the  alternative  of 
awarding  fonds  for  cash.,  medical,  and 
adsainistialive  (CI4A)  costa  to  States 
a  formula  grant  basis,  based  on  a  12- 
month  eli^ble  popu^idn.  The 
comments  suggested  that  this  approach 
would  enable  States  to  have  the 
flexibility  to  utilize  available  funds  in  a 
manner  most  aj^ropriate  and  cost- 
effective  for  each  State.  It  would  allow 
States  to  ffligage  in  innovative 
programming  and  would  reward 
programs  that  successfully  teverage 
mainstream  resources  and/or  achieve 
the  goal  of  early  self-sufficiency. 

One  comiuentar  recommended  that 
ORR  form  a  workgroup  that  includes 
State  Coordinators^  vohmtary  ^eiscies, 
MAAs,  and  local  governments  to 
explore  alternative  methods  for  dealing 
w^  changes  in  fonding. 

Response:  *1116  (vocess  presented  in 
this  regulation  is  not  meant  to,  and  will 
not.  replace  thoughtful  planning  and 
management  on  the  part  of  ORR.  If  the 
level  of  appropriated  fonds  is  noC 
sufficient  to  maintain  the  eligibility 
period  in  effect  at  the  time,  ORR  will 
exjpdeie  pvossfole  ahernatives  before 
reducing  the  eligibility  period.  We  wish, 
to  assure  commenters  t^t  this 
regulation  will  not  institutionalize  a 
preference  for  benefit  reductions. 

Reg^ding  the  issue  of  (hanging  the 
reimbursement  rata,  the  few  governing 
the  refugee  program  would  have  to  be 
amended  to  elfovr  a  change  in  tha 
reiadnirsemeat  rate  to  Sta^  for  refugee 
cash  and  medical  assi^ance.  See  ft 
U.S.C  1522te)(lk 
The  idee  of  CMA  formvkle  graids  to 
States  in  lieu  of  due  current 
reimbursemmit  arrangement  is  an  idea 
that  ORR  prelhninenly  explored  with  a 
workgroup  of  States  a  few  years  ago. 

This  concept,  as  well  as  other  idms,  are 
worth  exploring  further.  This  regidation 
does  not  preclu^  continuedf 
consideration  by  ORR  of  these  kinds  of 
options.  The  idM  of  forming  a 
workgroup  to  discuss  alternative  ways 
of  handling  changes  in  funding  is  one  of 
many  options  that  we  may  consider  in 
the  coming  3rear. 

Comment:  Two  commenters  stressed 
the  importance  of  tying  r^gee  funding 
to  the  munl^  of  refugee  admissions 
approved  for  the  U.S.  instead  of  trying 
the  time-ehgibility  period  to  the 
appropriation  fevel. 

Response:  We  agree  that 
appropriation  levels  should  be  related  to 
the  aaticipated  number  of  refugee 
admisskms.  The  Department's  budget 
request  for  FY  1994  proposed  funding 
estimated  to  be  sufficient  to  maintain  an 
8-month  RCA/KMA  eligftility  period!  for 
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a  projected  122,000  in  refugee 
admissions. 

Comment;  One  commenter  considered 
the  proposed  regulation  to  constitute  a 
major  departure  from  Congressional 
intent  and  recommended  as  such  that 
'the  proposal  be  considered  during  the 
reauthorizin^rocess  in  1995. 

flesponse.-^is  regulation  does  not 
represent  a  departure  from 
Congressional  intent.  The  procedure 
described  in  this  regulation  is  simply  a 
change  in  mechanics,  only  changing  the 
notification  procedure  from  a  regulation 
to  a  Federal  Register  notice  based  on  a 
regulation.  The  process  to  be  used  to 
determine  the  maximum  eligibility 
period  that  appropriated  funds  can 
cover  is  similar  to  the  process  that  ORR 
has  previously  used  wneth.er  issuing  an 
emergency  final  rule  to  announce  a 
change  in  eligibility  p)eriod  or 
publishing  a  notice  in  the  Federal 
Register.  The  only  change  is  that  the 
methodology  that  will  be  used  is  a  more 
refined  and,  therefore,  more  acciuate, 
version  of  the  methodology  that  ORR 
has  used  in  the  past.  In  addition,  this 
regulation  makes  public  the 
methodology  to  be  used.  Heretofore,  the 
methodology  was  not  available  to  the 
public. 

Comment:  Two  commenters  felt  that 
by  allowing  ORR  to  determine  the 
duration  of  RCA/RMA,  the  decision 
making  process  would  be  taken  away 
from  Congress. 

Response:  The  Congressional  decision 
making  process  would  in  no  way  be 
affected  by  the  methodology.  Decisions 
on  appropriation  levels  for  the  refugee 
program  will  continue  to  be  made  by 
Congress.  ORR  would  simply  continue 
to  determine  the  eligibility  period  that 
the  appropriated  funds  would  be  able  to 
support.. 

Comment:  Two  commenters  felt  that 
the  proposed  regulation  would  provide 
ORR  with  the  mechanism  for  phasing 
out  the  RCA/RMA  procram. 

Response:  This  regulation  does  not 
give  c3rR  the  means  to  phase  out  the 
RCA/RMA  program.  The  procedure 
established  by  this  regulation  can  only 
be  used  when  ORR  changes  the  duration 
of  RCA/RMA  to  accommodate  the 
appropriation  level  set  by  Congress.  If 
01^  decides  to  reduce  RCA/RMA 
coverage  as  a  matter  of  policy,  rather 
than  as  an  accommodation  to  available 
appropriated  funds,  ORR  would  be 
required  to  publish  a  notice  of  proposed 
rulemaking  for  public  comment, 
followed  by  publication  of  a  final  rule, 
in  accordance  with  the  requirements  of 
the  Administrative  Procedure  Act 
(APA).  Similarly,  in  order  to  phase  out 
or  terminate  the  RCA/RMA  program, 
ORR  would  be  required  to  publish  a 


notice  of  proposed  rulemaking  for 
public  comment,  in  accordance  with 
APA  requirements,  before  issuing  a  final 
rule. 

Comment:  Four  commenters 
expressed  concern  that  this  regulation 
allows  ORR  to  further  shift  the  burden 
of  cash  and  medical  assistance  from  the 
Federal  government  to  States,  local 
governments,  and  voluntary  agencies. 

Response:  This  regulation  does  not 
give  ORR  authority  to  shift  costs  to  the 
State  and  local  level.  Such  shifts  are  a 
function  of  the  level  of  Congressional 
appropriations. 

Comment:  Nine  commenters 
expressed  concern  about  losing  the 
opportunity  fo^ublic  comment 
whenever  Ae  eligibility  period  is 
decreased.  The  commenters  felt  that  it  is 
important  to  retain  the  public  comment 
period  to  assure  that  changes  in  the 
program  will  not  occur  routinely. 

Sixteen  commenters  expressed  the  view 
that  the  proposed  methodology  would 
circumvent  the  notice  and  public 
comment  requirements  of  the 
Administrative  Procedure  Act  (APA). 
Two  commenters  argued  that  the 
eligibility  period  is  a  substantive  rule 
which  must  be  promulgated  in 
accordance  with  APA  requirements. 

Response:  Whenever  appropriated 
funds  have  been  insufficient  to  support 
the  RCA/RMA  eligibility  period  in  effect 
at  the  time,  the  Department  has 
published  an  emergency  final  rule, 
without  opportunity  for  public 
comment,  to  put  into  effect  the  new 
eligibility  period  as  quickly  as  possible 
in  order  to  avoid  a  further  reduction  in 
duration.  The  use  of  this  procedure 
under  these  circumstances  is  in 
compliance  with  APA  requirements.  See 
5  U.S.C.  553(b)(B).  An  opportunity  for 
public  comment  was  not  available, 
therefore,  when  the  RCA/RMA 
eligibility  period  was  either  reduced  or 
maintained  at  the  same  level  by  final 
regulation  on  January  10, 1992, 
September  17, 1992,  March  1, 1993, 
March  31, 1993,  and  September  1, 1993. 
The  recent  notice  of  proposed 
rulemaking  published  on  July  22, 1993, 
however,  did  provide  an  opportunity  for 
public  comment  on  the  proposed 
methodology.  This  opportunity  is  not 
provided  under  the  emergency  final  rule 
process.  Thus  the  public  gained  an 
opportxmity  for  public  comment  rather 
than  losing  it.  We  believe  that  the 
proposed  regulation  is  a  more  desirable 
method  to  use  because  it  allows  the 
public  to  comment  on  the  methodology 
to  be  used  in  determining  eligibility 
periods. 

With  respect  to  whether  the  eligibility 
period  is  a  substantive  rule,  while  the 
Administrative  Procedure  Act  requires 


that  an  agency  publish  substantive  rules 
for  notice  and  coi^ment,  an  agency  is 
not  required  to  publish  "interpretative 
rules,  general  statements  of  policy,  or 
rules  of  agency  organization,  procedure, 
or  practice”  for  notice  and  comment. 

See  5  U.S.C.  553(b){A).  The 
methodology  contained  in  the 
regulation  that  the  Department 
published  for  public  comment  is  a 
substantive  rule  which  will  determine 
the  eligibility  period  for  RCA/RMA 
based  on  the  level  of  funds  appropriated 
by  Congress.  Because  the  Department 
has  agreed  to  be  bound  by  this 
methodo'ogy,  the  actual  determination 
of  the  eligibility  perlo^^ursuant  to  that 
methodology  is  an  interj)retative  rule, 
which  need  not  be  published  for  notice 
and  comment. 

Comment:  Thirteen  commenters 
recommended  withdrawal  of  the  notice 
of  proposed  rulemaking  or 
postponement  of  a  final  rule  until  the 
findings  of  the  General  Accounting 
Office  (GAO)  study  regarding  the 
validity  of  ORR’s  methodology  for 
determining  the  RCA/RMA  eligibility 
period  are  published  and  reviewed. 

Seven  commenters  felt  that  it  is 
premature  to  issue  a  final  rule  before  the 
GAO  report  is  made  final  and  before 
efforts  initiated  by  the  Department  and 
ORR  to  work  with  States  and  other  key 
parties  regarding  a  forecasting  model  are 
completed. 

Response:  We  have  not  yet  received 
the  GAO  report.  When  we  do  receive  the 
report,  we  will  take  into  consideration 
any  recommendations  that  GAO  makes 
for  improving  the  methodology.  We 
have  no  reason  to  believe,  however, 
based  on  a  preliminary  briefing  by  GAO 
of  its  findings  several  months  ago,  that 
this  report  will  necessitate  any  major 
revisions  of  the  proposed  methodology. 

Comment:  Twenty  commenters 
expressed  concern  regarding  the 
possibility  of  frequent  changes  in  the 
eligibility  period.  Six  commenters  felt 
that  the  potential  for  frequent  changes 
in  the  eligibility  period  would  affect  the 
ability  of  States  and  volimtary  agencies 
to  assist  refugees  to  become  self- 
sufficient.  Ten  commenters  felt  that 
fluctuations  in  eligibility  would  place 
refugees  at  risk  and  would  cause 
con^sion  and  a  bureaucratic  nightmare 
for  States  and  service  providers.  Two 
commenters  suggested  that  fluctuations 
in  the  eligibility  period  could 
discourage  small  and  medium  States 
from  continued  participation  in  the 
refugee  program. 

Four  commenters  recommended  that 
changes  in  the  RCA/RMA  eligibility 
period  necessitated  by  the  level  of 
appropriated  funds  should  be  limited  to 
no  more  than  one  change  per  year,  at  the 
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beginning  of  the  fiscal  year.  One 
commenter«questioned  the  need  for 
redeterminations  during  the  year.  One 
commenter  recommended  that  the 
language  authorizing  the  Director  to  ^ 
make  determinations  at  subsequent 
points  during  the  fiscal  year  be  deleted. 

Response:  We  also  wish  to  avoid 
frequent  changes  in  the  RCA/RMA 
eligibility  period.  We  agree  with  the 
commenters  that  constant  fluctuations 
in  the  eligibility  period  will  result  in  an 
untenable  situation  for  all  concerned. 

We  are  interested  in  maintaining  a 
stable  eligibility  period.  When  a  change 
is  necessary,  we  anticipate  making  only 
one  determination  at  or  near  the 
beginning  of  the  fiscal  year  as  soon  as 
the  appropriation  level  is  known.  If  the 
determination  indicates  sufficient  funds 
to  maintain  the  current  eligibility 
period,  we  will  make  no  change.  If  the 
determination  indicates  insufficient 
funds,  but  alternatives  are  found  to 
cover  the  additional  cost,  no  change  will 
be  made.  Once  the  Director  determines, 
however,  that  a  change  must  be  made, 
the  appropriate  notification  will  be 
made  quickly.  We  do  not  expect  to  have 
to  make  other  determinations  and 
changes  during  the  fiscal  year  unless 
they  are  clearly  necessary  to  enable 
States  to  avoid  shortfalls.  As  an 
example,  an  emergency  resettlement  of 
a  substantial  number  of  unexpected 
refugees,  which  could  not  be  predicted 
in  advance,  might  occur  which  would 
necessitate  a  change  in  eligibility  period 
in  order  to  avoid  a  shortfall,  if 
additional  funding  is  not  available. 

Comment:  Six  commenters 
questioned  how  ORR  would  deal  with 
unexpected  curivals  dxiring  the  year. 

One  commenter  pointed  out  that  a 
redetermination  of  the  eligibility  period 
would  not  provide  the  necessary 
resources  to  accommodate  the  extra 
arrivals.  Two  commenters  suggested 
that  ORR  consider  establishing  a 
domestic  emergency  fund,  similar  to  the 
De]}artment  of  State’s  emergency  fund, 
as  a  way  to  accommodate  emergency 
arrivals. 

Response:  ORR  will  explore  possible 
alternatives  before  reducing  the 
eligibility  period  as  a  result  of 
adffitional  arrivals.  The  Administration 
always  has  the  discretion  to  seek 
additional  funds  or  to  ptirsue  other 
solutions  in  response  to  an  emergency 
situation.  The  concept  of  a  domestic 
emergency  fund  is  certainly  an  idea 
worth  considering,  but  would  require 
new  legislation  to  authorize  it. 

Comment:  Five  commenters  noted 
that  the  methodology  does  not  include 
or  mention  reimbursement  of  the  States’ 
share  of  the  costs  for  refugees  in  the 
categorical  public  assistance  programs 


such  as  Aid  to  Families  with  Dependent 
Children  (AFDC).  The  commenters 
expressed  concern  that  the  absence  of 
any  reference  to  the  categorical 
programs  in  the  proposed  regulation 
implied  that  ORR  intends  to  officially 
eliminate  the  possibility  of 
reimbtirsement  for  these  programs. 

Response:  The  lack  of  reference  in  the 
regulation  to  reimbursement  for 
categorical  program  costs  is  not  meant 
to  imply  that  ORR  intends  to  eliminate 
the  possibility  of  reimbursement  for 
these  programs.  We  did  not  include 
these  program  costs  in  the  methodology 
because  we  believe  it  is  highly  unlikely 
that  the  refugee  prograntiwill  enjoy  a 
funding  level  in  the  foreseeable  future 
that  will  enable  ORR  to  reimburse  States 
for  their  share  of  categorical  public 
assistance  costs  for  refugees.  ORR  has 
not  had  sufficient  funds  to  reimb\u'se 
States  for  any  portion  of  their 
categorical  program  costs  since  FY  1990. 

Comments  on  the  Methodology 

Comment:  Eight  commenters 
questioned  the  accuracy  of  the  proposed 
methodology.  Three  of  the  commenters 
noted  that  a  similar  methodology  was 
used  to  prepare  materials  for  submission 
to  the  Federal  District  Court  in  Seattle 
in  the  case  of  Nguyen  versus  Shalala, 

No.  C92-1867WD,  in  December  1992 
and  that  these  calculations  proved 
incorrect,  indicating  that  the 
methodology  used  was  not  reliable.  Five 
of  the  commenters  questioned  whether 
the  proposed  methodology  is  the  same 
as  the  methodology  used  in  FY  1990 
which  failed  to  predict  a  shortfall,  in  FY 

1992  when  a  surplus  resulted,  or  in  FY 

1993  when  various  time-eligibility 
periods  were  established  and 
withdrawn.  Five  commenters  felt  that  it 
was  not  clear  whether  the  proposed 
methodology  is  a  new  methodology 
whose  accuracy  has  been  tested  on  past 
data  or  whether  the  methodology  is  the 
same  one  that  ORR  has  used  in  past 
years.  One  commenter  suggested  that  an 
example  that  uses  actual  figures  would 
be  more  credible  than  the  hypothetical 
example  used  in  the  NPRM.  One 
commenter  indicated  that  if  the 
methodology  is  the  same  one  used  in 
past  years,  the  commenter  applauds 
ORR  for  making  it  public. 

Response:  The  methodology  is  a  more 
refined  version  of  the  methodology  used 
in  the  past.  The  methodology  includes 
Cuban/Haitian  entrants  in  the  projected 
time-eligible  population;  the  old 
methodology  did  not  include  Cuban/ 
Haitian  entrants.  In  addition,  we  are 
now  able  to  monitor  the  number  of 
RMA-only  cases  as  a  result  of  the 
availability  of  more  data  on  these  cases 
and  are  including  these  cases  in  a 


determination  of  the  RMA  participation 
rate.  The  methodology  used  in  past 
years  was  not  able  to  factor  in  a  precise 
coimt  of  RMA-only  cases. 

Regvdipg  the  methodology  used 
throughout  FY  1993  and  in  the  Nguyen 
versus  ShaJala  case,  the  methodology 
did  not  result  in  incorrect  calculations. 
The  change  in  calculations  resulted 
from  the  continued  use  of  more  current 
State  expenditure  data  as  they  became 
available.  In  addition,  the  agency’s 
actions  to  withdraw  the  5-month 
eligibility  period  rule  which  was  to  go 
into  effect  on  April  1, 1993,  and  to 
maintain  the  8-month  eligibility  period 
for  the  duration  of  FY  1993  resulted 
from  the  Secretary’s  determination  to 
seek  alternative  funding,  an  action  that 
ultimately  was  successml  as  recounted 
in  detail  in  the  Background  section  of 
this  preamble. 

We  have  tested  the  model  on  FY  1992, 
using  data  which  would  have  been 
available  in  October,  1991.  We  assumed 
that  the  FY  1992  RCA/RMA  program 
was  as  it  was  implemented:  part  of  the 
year  limited  to  12  months  and  the 
balance  limited  to  8  months.  The 
objective  of  the  test  was  to  determine 
whether  the  costs  estimated  by  the 
model  are  close  to  the  actual  costs  of 
States.  The  model  estimates  costs  at 
$190.4  million  for  RCA/RMA  and  State 
administration  in  FY  1992,  as  compared 
to  $192.7  million  in  actual  experienced 
FY  1992  costs.  This  represents  an  error 
of  only  1.2%.  We,  therefore,  have  a  high 
degree  of  confidence  in  the  model. 

We  are  committed  to  a  validation 
process  over  time.  To  accomplish  this 
goal,  we  plan  to  determine  the  accuracy 
of  our  methods  against  actual  data  each 
year. 

Comment:  Three  commenters  felt  that 
a  clearer  time  frame  should  be 
established  for  determining  the 
eligibility  period  each  year  than  the 
phrase *  *  as  soon  as  possible  after 
funds  are  appropriated  *  *  *”  suggests. 
The  commenters  felt  that  the  vagueness 
of  the  wording  might  result  in  a  less 
than  timely  determination.  One 
commenter  suggested  that  since  ORR 
will  have  all  the  figures  needed  for  the 
methodology  with  the  exception  of  the 
appropriation  level,  ORR  ought  to  be 
able  to  make  a  determination  within  24 
hours  after  the  appropriation  level  is 
known. 

Response:  We  are  committed  to 
making  a  determination  of  the  eligibility 
period  within  the  shortest  time  possible. 
However,  it  is  not  possible  to  state  a 
precise  time  frame  for  making  a 
determination.  If  an  initial 
determination  indicates  the  need  to 
reduce  the  eligibility  period,  we  reserv^e 
the  right  to  take  the  time  to  explore 
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alternative  solutions  to  try  to  maintain 
the  eligibility  period  in  effect  at  the  time 
before  making  a  final  determination. 

Comment:  Twenty-three  commenters, 
felt  that  a  minimum  of  30  days’  notice 
does  not  allow  sufficient  time  to  make 
the  necessary  policy,  procedural,  and 
data  changes  that  are  raqiiired  at  the 
State  and  local  level  to  accommodate  a 
change  in  the  eligibility  period.  One 
commenter  pointed  out  ^at  time  is 
needed  to  issue  translated  notices  to 
refugees  and  to  make  determinations  of 
eligibihty  f(»  other  benefit  programs  for 
refugees  terminating  KCA/RMA.  Two 
commenters  expressed  concern  that 
sudden  termination  of  benefits,  without 
adequate  advance  notice,  does  not  allow 
refugees  enough  time  to  find  an 
alternative  means  of  income.  Comments 
varied  on  the  amount  of  notice  needed: 

4  commenters  felt  that  States  would 
need  a  minimum  of  60  days  lead  time; 

7  commentOTs  indicated  that  90  days  are 
needed  to  implement  a  time-eligibility 
change;  and  2  commenters  felt  that  up 
to  120  or  180  days  would  be  necessary. 

One  commenter  warned  that  30  days’ 
notice  might  result  in  the  State  having 
to  provide  an  unreimbursed  month  of 
RCA/RMA  to  refugees.  Another 
commenter  stated  that  implementation 
within  such  a  short  period  of  time  will 
result  in  a  financial  burden  on  the 
States.  One  commenter  wondered  if 
ORR  would  reimburse  these  costs. 

Response:  We  understand  the  need  to 
provide  adequate  advance  notice  in 
order  to  provide  sufficient  time  to  States 
to  implement  the  change  and  to 
recipients  to  find  an  alternative  means 
of  living.  We  are  committed  to 
providing  as  much  notice  as  available 
funds  will  allow  as  long  as  the  longer 
period  of  notice  will  not  require  the 
eligibility  period  to  be  further  reduced. 
For  example,  if  a  determination  is  made 
that  the  level  of  appropriated  funds  is 
sufficient  for  only  a  7-month  eligibility 
period  and  thus  a  notice  to  States  is 
necessary,  if  sufficient  funds  are 
available  to  give  60  days’  notice  without 
necessitating  a  further  reduction  in  the 
eligibility  period  to  6  months,  ORR  will 
give  60  days’  notice.  If  available  funds 
are  not  sufficient  to  give  a  full  60  days’ 
notice,  ORR  will  consider  other 
alternatives  such  as  a  phased 
implementation  similar  to  the  procedure 
used  in  early  FY  1992,  in  which  a  30- 
day  effective  date  was  used  for  new 
applicants  and  a  60-day  effective  date 
was  used  for  refugees  ^eady  receiving 
RCA/RMA. 

In  deciding  the  amount  of  notice  to  be 
given,  however,  we  reserve  the  right  to 
take  the  time  needed  to  explore  possible 
alternatives  to  reducing  the  eligibility 
period. 


With  regard  to  ORR  reimbursement  of 
costs  associated  with  implementation  of 
a  time-eligibility  change,  we  will 
reimburse  States  for  allowable 
administrative  costs  incurred  as  a  result 
of  implementation.  However,  we  will 
not  reimbiirse  for  additional  RCA/RMA 
costs  resulting  from  late  implementation 
beyond  the  effective  date. 

Comment:  Seventeen  commenters 
questioned  the  rationale  for  giving 
fonding  priority  to  the  xmaccompanied 
minors  program,  the  matching  grant 
program,  and  any  other  program 
component  included  in  the  future  in  the 
TAMS  line  item  over  the  RCA/RMA 
program.  Two  commenters  foimd  it 
troubling  that  funding  for  the  matching 
grant  program  appears  to  be  held 
harmless.  Two  conimenters  noted  that 
the  methodology  does  not  indicate  how 
the  funding  level  for  the 
unaccompanied  minors  program  and 
matching  grant  program  would  be 
determined.  One  commenter  questioned 
how  ORR  will  determine  the 
appropriate  level  of  funding  for  the 
matching  grant  program,  absent 
Congressional  direction.  Five 
commenters  felt  that  giving  higher 
priority  to  the  unaccompanied  minors 
and  matching  grant  programs  will  result 
in  inequitable  treatment  of  refugees  on 
RCA  and  RMA.  One  commenter  stressed 
the  need  to  share  the  effects  of  reduced 
funding  equally  across  all  refugees. 

Six  commenters  questioned  ORR’s 
intent  in  placing  a  priority  on  any  other 
program  component  that  is  included  in 
the  future  in  the  TAMS  line  item  over 
the  RCA/RMA  program.  Two 
commenters  stated  that  ORR  needs  to 
clarify  what  is  meant  by  "any  other 
program’’  and  needs  to  explain  why  an 
imidentified  program  would  warrant 
funding  priority  over  the  RCA/RMA 
program.  One  commenter  felt  that  QRR’s 
efforts  to  privatize  the  program  could  be 
revisited  through  such  vague  wording. 
Another  commenter  found  the  wording 
particularly  upsetting  in  light  of  the 
animosity  recently  engendered  by  the 
attempted  implementation  of  the  private 
resettlement  program  (PRP). 

Response:  We  plan  to  continue  to  give 
priority  to  the  unaccompanied  minors 
program.  Funding  will  be  based  on 
estimates  of  individuals  who  leave  the 
program  because  they  have  reached  the 
age  of  majority  and  on  new  arrivals. 
Unaccompanied  minors  ^  a  vulnerable 
population  which  requires  continued 
support.  With  respect  to  the  matching 
grant  program,  unless  we  are  otherwise 
instructed  by  Congress,  we  expect, 
vmder  the  President’s  budget,  to  keep 
the  program  at  the  FY  1993  program 
.level,  or  at  a  lower  level  if  participant 
numbers  go  down.  If,  however,  the  level 


of  appropriated  ^ds  requires  a 
reduction  in  the  loIA/RMA  eligibility 
period,  we  will  revisit  the  issue  of  the 
funding  level  for  all  components  in  the 
TAMS  line  item.  It  is  important, 
however,  to  note  that  if  funding  for  the 
matching  grant  program  were  i^uced 
for  reasons  other  than  declining 
numbers  of  participants,  there  would  be 
a  disproportionate  increase  in  costs  in 
the  RCA/RMA  program.  This  would 
result  because  ffie  Federal  cost  of 
providing  RCA  to  refugees  who 
otherwise  would  have  been  in  the 
matching  grant  program  would  be 
higher  than  the  Federal  cost  of  their 
participation  in  the  matching  grant 
program.  The  matching  grant  program  is 
financed  through  a  combination  of 
Federal  funding  and  private  funding, 
while  the  RCA/RMA  program  is 
financed  wholly  by  the  Federal 
government. 

Regarding  the  question  of  equity, 
refugees  in  the  matching  grant  program 
would  be  eligible  to  receive  no  more 
than  the  same  period  of  assistance  as 
refugees  receiving  RCA:  Assistance 
through  the  fourth  month  would  be 
provided  imder  the  matching  grant 
program  and,  for  refugees  who  are  not 
self-sufficient  after  the  first  4  months,  a 
second  4  months  of  assistance  would  be 
available  to  former  matching  grant 
clients  under  the  RCA  program,  totaling 
8  months,  the  same  period  of  eligibility 
available  to  RCA  clients.  If  the  RCA 
eligibility  period  were  to  be  reduced  to 
7  months,  matching  grant  clients  would 
be  eligible  to  be  assisted  under  the 
matching  grant  program  through  their 
fourth  month  and  then  for  3  months 
imder  RCA.  Therefore,  we  do  not 
believe  equity  is  at  issue. 

The  phrase,  “any  other  program 
component,’’  refers  to  other  programs 
that  Congress  might  decide  to  include  in 
the  same  line  item  as  the  RCA/RMA 
program  in  the  future.  Funding  priority 
would  not  necessarily  be  given  to  these 
unknown  program  components  unless 
Congress  required  that  priority  be  given. 
We  did  not  have  any  particular 
programs  in  mind;  we  simply  included 
this  language  because  we  cannot  predict 
future  Congressional  action.  This 
language  was  not  included  as  a 
mechanism  for  revisiting  the  PRP 
program.  As  the  result  of  the  recent 
court  case,  Nguyen  v.  Shalala  in  the 
United  States  District  Court,  Western 
District  of  Washington,  clearly 
indicates,  any  future  effort  to  privatize 
the  program  or  to  make  any  other 
substantive  program  change  would 
require  publication  of  a  notice  of 
proposed  rulemaking  with  a  public 
comment  period. 
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Comment:  Seventeen  commenters 
expressed  coacem  about  the 
methodology  for  estimating  State 
administrative  costs.  Eight  commenters 
felt  that  the  methodology  would 
restructure  the  way  State  administrative 
costs  are  reimbursed.  Thirteen  of  the 
commenters  felt  that  the  linking  of  State 
administrative  costs  to  increases  and 
decreases  in  RCA/RMA  participation 
does  not  take  into  account  the  need  to 
keep  core  administrative  services 
associated  with  the  overall  management 
of  State  refugee  programs  at  a  stable 
level.  Five  commenters  felt  that  this  link 
would  punish  State  resettlement 
programs  that  have  low  public 
assistance  utilization  by  reducing  core 
administrative  costs.  One  commenter 
speculated  that  the  methodology  was  an 
attempt  to  capitate  State  administrative 
costs. 

Response:  We  wish  to  clarify  that  the 
methodology  for  estimating  State 
administrative  costs  is  not  designed  to 
develop  estimates  of  the  administrative 
costs  of  individual  States  and  will  not 
be  used  to  determine  the  level  of 
reimbursements  to  States.  ORR  provides 
100%  reimbursement  to  States  for  actual 
allowable  expenditures  for  State 
administration.  This  regulation  will  not 
change  the  method  of  reimbursement. 
The  methodology  is  designed  to  develop 
a  national  estimate  of  State 
administrative  costs  in  the  aggregate 
solely  for  the  purpose  of  factoring  these 
costs  into  a  determination  of  the  RCA/ 
RMA  eligibility  period. 

With  respect  to  using  changes  in 
program  participation  as  an  estimating 
factor,  we  wish  to  emphasize  that 
changes  in  program  participation  would 
be  taken  into  account  in  projecting 
aggregate  estimates  of  State 
administrative  costs  only  with  respect  to 
the  variable  portion  of  administrative 
costs.  We  recognize  that  States  have 
certain  fixed  administrative  costs 
associated  with  the  overall  management 
of  the  refugee  program  which  would 
remain  constant  regardless  of  changes  in 
program  participation. 

Comment:  One  commenter  asked  for 
clarification  on  the  period  of  time  from 
which  quarterly  performance  reports 
from  States  would  be  used  to  determine 
RCA/RMA  participation  rates. 

Response:  We  have  clarified  in  the 
rule  that  we  would  derive  participation 
rates  fi-om  quarterly  performance  reports 
for  the  most  recent  4  quarters  for  which 
reports  are  available. 

Comment:  Two  commenters 
wondered  whether  ORR  took  into 
account  that  shorter  time-eligibility 
periods  will  result  in  higher 
participation  rates. 


Response:  Yes,  the  formula  is  adjusted 
for  higher  participation  rates  during 
shorter  eligibility  periods  and  lower 
participation  rates  during  longer 
eligibility  periods. 

Comment:  Three  commenters  pointed 
out  that  another  factor  affecting 
participation  rates  is  the  demographic 
characteristics  of  different  refugee 
populations  and  wondered  how  the 
formula  will  deal  with  this  factor.  One 
commenter  questioned  how  the  formula 
will  deal  with  sudden  shifts  in  arrival 
demographics.  Another  commenter  felt 
that  participation  rates  are  also  affected 
by  the  destination  of  arrivals  and  by 
vtiriations  in  local  destination 
economies. 

Response:  We  believe  the  year-to-year 
variations  in  demographic  factors  are 
not  sufficiently  large  to  make  a 
significant  difference  that  will  affect  the 
estimate.  If  a  sudden  shift  occurs  of 
significant  magnitude,  we  will  make  a 
redetermination  based  on  the  best 
available  information.  Variables  such  as 
the  geographic  placement  of  arrivals  and 
local  economies  are  not  factored  into  the 
formula;  we  believe  these  kinds  of 
variables  balance  out  in  national 
aggregates. 

Comment:  Three  commenters  asked 
whether  the  methodology  will  be  used 
to  adjust  the  time-eligibility  period 
upward  as  well  as  downward.  One 
commenter  wondered  whether  a 
periodic  review  will  be  used  to  revise 
the  time-eligibility  period  upward  if 
participation  rates,  cost,  and  other 
factors  indicate  a  possible  surplus. 

Response:  Yes,  if  the  appropriation 
level  allows  an  increase  in  the  RCA/ 
RMA  eligibility  period,  we  would  adjust 
the  eligibility  period  upward. 

Comment:  One  commenter  wondered 
whether  the  formula  will  deal  with 
shifts  in  arrivals  between  States  with 
differing  cash  and  medical  costs. 

Response:  The  formula  assumes  that 
the  population  distribution  does  not 
contain  radical  shifts  from  low  benefit 
States  to  high  benefit  States.  We  expect 
the  arrival  distribution  to  continue  to  be 
influenced  primarily  by  family 
reunifications. 

Comment:  One  commenter  noted  that 
the  methodology  does  not  provide  a 
timely  adjustment  for  refugees 
designated  for  one  State  but  settling  in 
ano^er. 

Response:  The  commenter  is  correct; 
the  methodology  does  not  take  this  issue 
into  account.  We  do  not  believe  this  is 
a  significant  factor  since  the 
me&odology  is  not  meant  to  note 
changes  in  individual  States,  but  is 
intended  to  develop  national  estimates 
and  is  not  intended  to  be  used  to 


determine  the  distribution  of  funds  to 
individual  States. 

Comment:  Two  commenters 
questioned  how  the  formula  will  be 
adjusted  ^9,  account  for  matching  grant 
activities.  One  commenter  wondered 
how  changes  in  the  use  of  AFDC  and 
Medicaid  will  be  accounted  for  in  the 
formula. 

Response:  Matching  grant  participants 
are  factored  out  of  the  RCA  participation 
rate  but  included  in  the  RMA 
participation  rate.  However,  their  later 
possible  entry  into  the  RCA  program 
after  their  fourth  month  in  the  U.S.  is 
reflected  in  the  RCA  participation  rate. 

If  major  shifts  in  the  use  of  AFDC  and 
Medicaid  occur  in  which  significant 
numbers  of  refugees  shift  from  AFDC/ 
Medicaid  to  RCA/RMA  or  from  RCA/ 
RMA  to  AFDC/Medicaid,  these  shifts 
will  be  reflected  in  the  RCA  and  RMA 
participation  rates  and  will  be  taken 
into  account  in  the  next  year’s  RCA/ 

RMA  projected  estimates. 

Comment:  One  commenter  indicated 
that  the  methodology  does  not  appear  to 
include  the  factors  that  States  discussed 
with  ORR. 

Response:  The  methodology  has 
included  the  factors  discussed  with  the 
States.  Cuban/Haitian  entrant  numbers 
have  been  added  to  the  formula  and 
matching  grant  participants  have  been 
accounted  for  as  described  above.  A 
third  factor  that  was  discussed  was 
whether  to  factor  out  RCA  costs  for 
refugees’  first  month  in  the  U.S.  on  the 
assumption  that  most  refugees  do  not 
access  RCA  during  their  first  month 
since  they  are  receiving  assistance 
through  Ae  reception  and  placement 
(R&E)  program  funded  by  the  State 
Department.  To  validate  this 
assumption,  we  asked  States  to  provide 
us  with  supporting  data.  In  the  absence 
of  these  data,  we  will  continue  to 
include  the  first  month  in  our  RCA 
estimates.  The  last  factor  discussed  with 
States  was  the  possibility  of  developing 
a  refugee-specific  medical  care  inflation 
index.  Information,  however,  is  not 
currently  available  to  develop  such  an 
index  since  there  is  only  partial 
reporting  in  title  XIX  of  the  Social 
Secxirity  Act  on  refugee  Medicaid 
utilization. 

Comment:  One  commenter  wondered 
whether  the  lag  time  between  the  end  of 
one  fiscal  year  and  ORR  receipt  of  State 
reports  on  total  fiscal  year  costs  affects 
estimates  of  current-year  costs. 

Response:  'The  lag  time  has  the 
potential  for  making  the  estimate  less 
accurate.  It  is,  however,  the  best 
information  available. 

Comment:  One  commenter  wondered 
how  the  formula  for  determining  the 
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RCA/RMA  eligibility  period  is  linked  to 
the  allocation  of  funds  among  States. 

Response:  There  is  no  link.  The 
methodology  is  not  used  for  the  purpose 
of  allocating  funds  to  the  States. 

Comment:  Three  commenters  noted 
that  State  quarterly  expenditure  reports 
are  subject  to  considerable  variation 
since  States  are  allowed  to  adjust 
expenditure  reports  for  one  year 
following  the  end  of  the  fiscal  year  in 
which  expenditures  are  incurred.  This 
raises  a  question  about  the  reports’ 
reliability. 

Response:  We  have  not  experienced  a 
problem  with  substantial  revisions  to 
earlier  State  quarterly  expenditure 
reports.  Only  a  few  States  have 
submitted  revised  expenditure  reports 
for  earlier  quarters.  Most  States  have  not 
had  to  revise  earlier  reports;  thus  the 
reports’  reliability  is  not  in  question. 
However,  expenditures  reported  in  State 
quarterly  reports  vary  considerably  from 
quarter  to  quarter.  For  this  reason,  we 
base  our  estimates  of  projected  RCA  and 
RMA  costs  on  the  previous  fiscal  year  as 
a  whole  instead  of  looking  at  individual 
quarters. 

Regulatory  Procedures 

Executive  Order  12866 

Executive  order  12866  requires  that 
regulations  be  reviewed  to  ensure  that 
they  are  consistent  with  the  priorities 
and  principles  set  forth  in  the  Executive 
Order.  The  Department  has  determined 
that  this  rule  is  consistent  with  these 
priorities  and  principles.  An  assessment 
of  the  costs  and  benefits  of  available 
regulatory  alternatives  (including  not 
regulating)  demonstrated  that  the 
approach  taken  in  the  regvilation  is  the 
most  cost-effective  and  least 
burdensome  while  still  achieving  the 
regulatory  objectives. 

This  rule  will  establish  a  more 
efficient  and  timely  procedure  for 
notifying  States  whenever  changes  in 
the  eligibility  period  for  refugee  cash 
assistance  (RCA)  and  refugee  medical 
assistance  (RMA)  are  necessary  to 
contain  refugee  cash  and  medical 
assistance  costs  within  the  operating 
fiscal  year  appropriation  level. 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (Pub. 

L.  96-354)  requires  the  Federal 
Government  to  anticipate  and  reduce 
the  impact  of  regulations  and  paperwork 
requirements  on  small  businesses.  The 
primary  impact  of  these  rules  is  on  State 
governments  and  individuals. 

Therefore,  we  certify  that  these  rules 
will  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities 
because  they  affect  benefits  to 


individuals  and  payments  to  States. 

'Thus,  a  regulatory  flexibility  analysis  is 
not  required. 

Paperwork  Reduction  Act 
This  rule  does  not  contain  collection- 
of-information  requirements. 

Statutory  Authority 

Section  412(a)(9)  of  the  Immigration 
and  Nationality  Act,  8  IJ*S,C.1522(a)(9), 
authorizes  the  Secretary  of  HHS  to  issue 
regulations  needed  to  carry  out  the 
program. 

[Catalogue  of  Federal  Domestic  Programs; 

93.566,  Refugee  and  Entrant  Assistance — 
State-Administered  Programs) 

List  of  Subjects  in  45  CFR  Part  400 
Grant  programs — Social  programs, 
Health  care.  Public  assistance  programs, 
Refugees,  Reporting  and  recordkeeping 
requirements. 

Dated;  October  13, 1993. 

Mary  Jo  Bane, 

Assistant  Secretary  for  Children  and  Families. 

Approved;  November  28, 1993. 

Donna  E.  Shalala, 

Secretary.  Department  of  Health  and  Human 
Services. 

For  reasons  set  forth  in  the  preamble, 
45  CFR  part  400  is  amended  as  follows; 

PART  400— REFUGEE 
RESETTLEMENT  PROGRAM 

1.  The  authority  citation  for  part  400 
continues  to  read  as  follows: 

Authority:  Section  412(a)(9),  Immigration 
and  Nationality  Act  (8  U.S.Q  1522(a)(9)). 

§400.2  [Amended] 

2.  Section  400.2  is  amended  by 
amending  the  definition  of  “Refugee 
cash  assistance”  by  removing  the  words 
“and  who  have  resided  in  the  United 
States  for  less  than  a  12-month  period 
(except  during  Federal  FY  1994,  less 
than  an  8-month  period)  fi'om  their 
initial  entry  into  the  country”  after  the 
word  “SSI”,  by  amending  the  definition 
of  “Refugee  medical  assistance”  by 
removing  the  words  “and  who  have 
resided  in  the  United  States  for  less  than 
a  12-month  period  (except  during 
Federal  FY  1994,  less  than  an  8-month 
period)  from  their  initial  entry  into  the 
country”  after  the  words  “Medicaid 
program”,  and  by  amending  the 
definition  of  “Time-eligibility”  by 
removing  the  (a)  after  §§  400.203  and 
400.204. 

§400.60  [Amended] 

3.  Section  400.60(b)  is  amended  by 
removing  the  words  “the  12-month 
period  (except  during  Federal  FY  1994, 
8-month  period)  beginning  with  the  first 
month  the  refugee  entered  the  United 


States”  after  the  word  “during”  and 
adding  in  their  place  the  words  “a 
period  to  be  determined  by  the  Director 
in  accordance  with  §  400.211”. 

§400.100  [Amended] 

4.  Section  400.100(b)  is  amended  by 
removing  the  words  “the  12-month 
period  (except  during  Federal  FY  1994, 
8-month  period)  beginning  with  the  first 
month  the  refugee  entered  the  United 
States”  after  the  word  “during”  and 
adding  in  their  place  the  words  “a 
period  of  time  to  be  determined  by  the 
Director  in  accordance  with  §  400.211”. 

§400.203  [Amended] 

5.  Section  400.203(b)^^amended  by 
removing  the  words  “the ^12-month 
period  (except  during  Federal  FY  1994, 
8-month  period)  beginning  with  the  first 
month  the  refugee  entered  the  United 
States”  after  the  word  “during”  and 
adding  in  their  place  the  words  “a 
period  of  time  to  be  determined  by  the 
Director  in  accordance  with  §  400.211”. 

§400.204  [Amended] 

6.  Section  400.204(b)  is  amended  by 
removing  the  words  “the  12-month 
period  (except  during  Federal  FY  1994, 
8-month  period)  beginning  with  the  first 
month  the  refugee  entered  the  United 
States”  after  the  word  “during”  and 
adding  in  their  place  the  words  “a 
period  of  time  to  be  determined  by  the 
Director  in  accordance  with  §  400.211”. 

§400.209  [Amended] 

7.  Section  400.209(b)  is  amended  by 
removing  the  words  “12  months  (except 
during  Federal  FY  1994, 8  months)” 
after  the  word  “than”  and  adding  in 
their  place  the  words  “a  period  of  time 
to  be  determined  by  the  Director  in 
accordance  with  §400.211”. 

8.  Subpart  J  is  amended  by  adding  a 
new  §  400.211,  that  reads  as  follows; 

§  400.21 1  Methodology  to  be  used  to 
determine  time-eligibili^  uf  refugees. 

(a)  The  time-eligibiUty  period  for 
refugee  cash  assistance  and  refugee 
medical  assistance  will  be  determined 
by  the  Director  each  year,  based  on 
appropriated  funds  available  for  the 
fiscal  year.  The  Director  will  make  a 
determination  of  the  eligibility  period 
each  year  as  soon  as  possible  after  funds 
are  appropriated  for  the  refugee 
program,  and  also  at  subsequent  points 
during  the  fiscal  year,  only  if  necessary, 
based  on  updated  information  on 
refugee  flows  and  State  reports  on 
receipt  of  assistance  and  expenditures. 
The  method  to  be  used  to  determine  the 
RCA/RMA  eligibility  period  will 
include  the  following  steps  and  will  be 
applied  to  various  RCA/RMA  time- 
eligibility  periods  in  order  to  determine 
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the  t^e-eligibility  period  which  will 
provide  the  most  number  of  months 
without  insurting  a  shortfall  in  funds 
for  the  fiscal  year. 

(1)  The  time-eligibility  population  for 
the  projected  fiscd  year  will  be 
estimated  on  the  basis  of  the  refugee 
admissions  ceiling  established  by  the 
President  for  that  fiscal  year  and  the 
anticipated  arrival  of  other  persons 
eligible  for  refugee  assistance,  to  the 
extent  that  data  on  these  p>ersons  are 
available.  The  anticipated  pattern  of 
refugee  flow  for  the  projected  fiscal  year 
will  be  estimated  based  on  the  best 
available  historical  and  current  refugee 
flow  information  th.it  will  most 
accurately  forecast  the  refugee  flow  for 
the  projected  fiscal  year.  These  arrival 
figures  will  then  be  used  to  determine 
the  time-eligible  population  for  a  given 
duration  of  RCA/RMA  benefits. 

(2)  The  avwrage  annual  member  of 
RCA  and  RMA  recipients  will  be 
determined  by  multiplying  the 
estimated  tirae-eligible  population 
established  in  paragraph  (a)(1)  of  this 
secticm  by  the  estimated  RCA  and  RMA 
participation  rates.  The  RMA 
participation  rate  will  take  into  account 
both  recipients,  who  are  also 


eligible  for  RMA,  and  RMA-only 
recipients.  Recipient  data  from  quarterly 
performance  reports  submitted  by  States 
for  the  most  recent  4  quarters  for  which 
reports  are  available  will  be  used  to 
determine  the  appropriate  participation 
rates  for  various  RCA/RMA  time- 
eligibility  periods. 

(3)  The  average  annual  per  recipient 
cost  for  RCA  and  RMA  will  be  estimated 
separately,  based  on  estimated  per 
recipient  costs  for  the  most  recent  fiscal 
year,  using  available  data,  and  inflated 
for  the  projected  fiscal  year  using 
projected  increases  in  per  capita  AFDC 
cash  assistance  costs  for  RCA  and  per 
capita  AFDC  Medicaid  costs  for  RMA. 

(4)  The  expected  average  number  of 
RCA  recipients  will  be  multiplied  by  the 
expected  RCA  per  recipient  cost  to 
derive  estimate  RCA  costs.  The 
expected  average  annual  number  of 
RMA  recipients  will  be  multiplied  by 
the  expected  RMA  per  recipient  cost  to 
derive  estimated  RI^  costs. 

(5)  State  administrative  costs  for  the 
projected  fiscal  year  for  all  States  in  the 
aggregate  will  be  estimated  based  on 
total  actual  allowable  expenditures  for 
State  administration  for  the  most  recent 
fiscal  year.  The  variable  portion  of 


administrative  costs  will  be  adjusted  for 
changes  in  program  participation  and 
inflated  by  the  Consumer  I^ce  Index 
(CPI)  for  ^1  items  as  estimated  by  the 
Office  of  Management  wd  Budget 
(OMBi/The  fixed  portion  of 
administrative  costs  will  be  adjusted  by 
the  CPI  inflatoi  only. 

(6)  The  total  estimated  costs  frur  the 
projected  fiscal  year  will  equal  the 
combined  estimated  costs  for  RCA, 

RMA,  and  State  administration  as 
calculated  in  paragraphs  (8)(l)  through 
(5)  of  this  section. 

(b)  If,  as  the  Director  determines,  the 
period  of  eligibility  needs  to  be  changed 
from  the  eligibility  period  in  effect  at 
the  time,  the  ENrector  will  publish  a 
final  notice  in  the  Federal  Registeir, 
announcing  the  new  period  of  elimbihty 
for  refugee  cash  assistance  and  refugee 
medical  assistance  and  the  effective  date 
for  impleting  the  new  eligibility  period. 
States  will  be  given  as  much  notice  es 
available  funds  will  allow  without 
resuhing  in  a  further  reduction  in  the 
eligibility  period.  At  a  minimum,  States 
will  be  given  30  days’  notice. 

(FR  Doc.  93-29907  Filed  12-7-93;  8:45  am)^ 
BlUiMO  CODE  4184-01-M 
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purpose  of  these  notices  is  to  give  interested 
persons -an  opportunity  to  participats^ln'the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  ENERGY 

10CFR  Part  710 

RIN  1992-AA15 

Office  of  Intelligence  and  National 
Security;  Criteria  and  Procedures  for 
Determining  Eligibility  for  Access  to 
Classified  Matter  or  Special  Nuclear 
Material 

AGENCY:  Office  of  Intelligence  and 
National  Security,  DOE. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Department  of  Energy 
(DOE)  proposes  to  amend  its  regulations 
regarding  the  criteria  and  process  used 
to  review  determinations  of  eligibility 
for  access  to  classified  matter  or  special 
nuclear  material.  The  purpose  of  ffie 
amendments  is  to  clarify  the  criteria 
used  to  determine  access  authorization 
eligibility  and  implement  the 
Department’s  decision  to  reassign 
personnel  security  Hearing  Officer  and 
Review  functions,  formerly  performed 
by  contractors,  to  the  DOE’s  Office  of 
Hearings  and  Appeals. 

DATES:  Comments  may  be  submitted  by 
February  7, 1994. 

ADDRESSES:  Ten  copies  of  comments 
should  be  sent  to:  Marcia  B.  Carlson, 
Chief,  Docket  and  Publications  Division, 
Office  of  Hearings  and  Appeals,  U.S. 
Department  of  Energy,  1000 
Independence  Avenue  SW., 

Wasldngton,  DC  20585. 

FOR  FURTHER  INFORMATION  CONTACT: 

A.  Barry  Dalinsky,  Policy,  Standards  and 
Analysis  Division,  Office  of  Safeguards  and 
Security,  Office  of  Security  AKahs,  U.S. 
Department  of  Energy,  Washington,  DC 
20585,  (301)  903-5010. 

Thomas  O.  Mann,  Deputy  Director,  Office  of 
Hearings  and  Appeals,  U.S.  Department  of 
Energy,  1000  Independence  Avenue  SW., 
Washington,  DC  20585,  (202)  586-2094. 
SUPPLEMENTARY  INFORMATION: 

I.  Introduction  and  Backgroimd 

II.  Summary  of  Proposed  Regulations 

III.  Section  by  Section  Analysis  of  Changes 
rv.  Procedural  Requirements 

V.  Opportunity  for  Public  Input 


I.  Introduction  and  Background 

The  DOE  has  established  procedures 
that  govern  the  resolution  of  questions 
concerning  the  eligibility  of  individuals 
who  are  employed  by  or  applicants  for 
employment  with  DOE  contractors, 
agents,  and  access  permittees  of  the 
I)OE:  individuals  who  are  DOE 
employees  or  applicants  for  DOE 
employment:  and  other  persons 
designated  by  the  Secretary  of  Energy 
for  access  to  classified  matter  or  special 
nuclear  material.  (This  access 
authorization  is  commonly  referred  to  as 
a  security  clearance.)  These  procedures 
are  codified  in  subpart  A  of  10  CFR  part 
710,  which  is  being  revised  in  today’s 
proposed  rule.  Under  these  procedures, 
when  a  preliminary  determination  is 
made  by  the  local  Manager  of  a  DOE 
Operations  Office  that  an  individual’s 
security  clearance  should  be  revoked  or 
should  not  be  granted  in  the  first 
instance,  the  individual  may  request  a 
hearing  to  present  facts  and  arguments 
why  he  or  she  should  receive  a  security 
clearance.  If  the  Hearing  Officer 
recommends  a  decision  adverse  to  the 
individual,  he  or  she  may  request 
further  review  of  the  record  by 
Personnel  Security  Review  Ejcaminers 
before  the  Director  of  DOE’s  Office  of 
Security  Affairs  (SA)  makes  the  final 
determination  regarding  the  individual’s 
access  to  classified  matter  or  special 
nuclear  material. 

For  a  number  of  years,  the  DOE  has 
contracted  for  the  services  of  Hearing 
Officers  and  Personnel  Security  Review 
Examiners  to  implement  the  current 
regulations.  The  DOE  has  decided  to  use 
Federal  employees  to  perform  those 
functions.  The  functions  have  been 
assigned  to  the  DOE’s  Office  of  Hearings 
and  Appeals  (OHA),  which  is  a  DOE 
Headquarters  office  with  a  staff  of 
professional  Hearing  Officers 
experienced  in  the  conduct  of 
adjudicative  proceedings.  Concurrent 
with  this  change,  DOE  is  making  other 
substantive  changes  to  the*  regulations  as 
described  below. 

II.  Summary  of  Proposed  R^ulations 

As  noted  above,  the  proposed 
regulations  would  utilize  Hearing 
Officers  from  DOE’s  Office  of  Hearings 
and  Appeals  in  the  administrative 
review  process  set  forth  in  this  subpart. 
The  regulations  proposed  today  also 
would  replace  the  review  conducted  by 
Personnel  Security  Review  Examiners. 


Under  the  amended  procedures,  a  party 
who  wishes  to  contest  the  initial 
opinion  of  the  Hearing  Officer  can 
request  review  by  the  Director,  OHA. 

The  Director,  OHA,  will  review  the 
record  in  the  matter,  seek  any  additional 
information  necessary,  and  issue  an 
opinion.  The  OHA  Director’s  opinion 
and  the  administrative  record  in  the 
case  will  be  transmitte<kto  the  Director, 
SA,  who  will  make  the  fi^al 
determination  regarding  the  individual’s 
access  authorization  to  classified  matter 
or  special  nuclear  material. 

There  would  be  nomenclature 
changes  to  conform  the  regulations  to 
the  current  DOE  organization,  and  the 
applicable  procedures  have  also  been 
streamlined.  Under  the  previous 
regulations,  only  the  Director,  SA,  had 
the  authority  to  make  the  final 
determination  in  those  cases  where 
derogatory  information  is  received 
which  raises  a  question  concerning  the 
individual’s  eligibility  for  DOE  access 
authorization.  These  proposed 
regulations  would  delegate  the  authority 
to  make  the  final  determination  on 
eligibility  for  DOE  access  authorization 
to  the  local  Managers  of  its  Operations 
Offices  in  those  cases  where  an 
individual  whose  request  for  a  security 
clearance  is  being  processed  vmder  this 
subpart  does  not  request  a  hearing.  In  all 
other  cases,  the  Dir^or,  SA,  will 
continue  to  make  the  final 
determination  regarding  eligibility  for 
DOE  access  authorization. 

The  notice  being  published  today  also 
establishes  new  procedures  for 
processing  cases  in  which  the 
individual:  has  been  convicted  of  a 
crime  punishable  by  imprisonment  for 
six  (6)  months  or  longer  [  §  710.4(b)]; 
has  not  resided  in  the  United  States 
(including  its  territories  and 
possessions)  for  a  period  of  time 
appropriate  to  the  investigative 
requirements  for  the  access 
authorization  required  by  the  individual 
[§  710.4(c)]',  claims  dual  citizenship 
[§  710.4(d)];  or  fails  to  cooperate  in  the 
investigative  or  administrative  review 
process  (§  710.4(e)  and  §  710.6],  The 
criteria  under  §  710.11,  renumbered  in 
the  proposed  regulations  as  §  710.8,  are 
also  modified  linder  paragraphs  (f),  (j), 
(k),  and  (1). 

When  DOE  issues  a  final  rule,  there 
will  be  a  provision  making  clear  which 
ongoing  cases  already  in  process  will . 
continue  to  be  subject  to  the  old 
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regulations.  DOE  may  provide  that:  (1) 
The  old  regulations  apply  to  cases  in 
which  a  notification  letter  was  issued 
prior  to  the  effective  date  of  the  new 
rule;  and  (2)  the  new  regulations  will 
apply  to  cases  in  which  a  notification 
letter  is  issued  on  or  after  the  effective 
date  of  that  rule.  Similarly,  DOE  may 
specify  whether  the  old  or  new  review 
provisions  will  apply  to  ongoing  cases, 
depending  on  whether  a  Hearing  Officer 
recommendation  was  issued  before  or 
after  the  effective  date  of  the  new  rule. 
DOE  invites  comment  on  this  proposed 
choice. 

III.  Section  by  Section  Analysis  of 
Changes 

Section  710.1  Purpose — 

No  substantive  changes  would  be 
made  to  this  section. 

Section  710.2  Scope — 

No  substantive  changes  would  be 
made  to  this  section. 

Section  710.3  Reference — 

No  substantive  changes  wotild  be 
made  to  this  section. 

Secdoit  710.4  Policy— 

The  phrase  energy  research  and 
development  programs  would  be 
remov^;  this  chai^  would  have  no 
substantive  impact.  Paragraph  (b]  of  the 
current  regulation  states  that  DOE  may 
withhold  proce^ing  a  request  for  access 
authorization  where  an  individual  has 
been  convicted  of  a  felony  and  is 
currently  serving  probation  or  parole. 
The  proposed  regulations  would  clarify 
this  policy  by  providing  in  paragraph  (b) 
that  DOE  may  not  process  a  request 
where  an  individual  has  been  convicted 
of  a  crime  punishable  by  imprisonment 
of  six  months  or  more,  or  is  currently 
serving  pre-prosecution  probation  or 
deferred  sentencing.  Three  new 
paragraphs  would  be  added  in  the 
proposed  regulations  to  further  clarify 
the  policy  for  suspending  processing  of 
requests.  They  would  specify  that  the 
DOE  will  suspend  processing  an 
application  for  access  authorization  in 
the  following  instances;  until  the 
individual  has  resided  in  the  United 
States  for  a  sufficient  amount  of  time  for 
the  investigative  requirements  of  the 
access  authorization  process;  until  such 
time  as  the  individual  renounces  dual 
citizenship  or  otherwise  resolves 
questions  regarding  national  allegiance; 
and,  if  the  individual  fails  to  cooperate 
with  the  investigation,  until  such  time 
as  the  individual's  cooperation  is 
obtained.  The  language  in  this  section 
would  be  changed  to  more  closely 
reflect  the  current  policy  of  the 
Department. 


Section  710.5  Definitions — 

The  definition  of  access  authorization 
would  be  unchanged. 

A  definition  of  Local  Director  of 
Security  would  be  added  to  be 
consistent  with  the  current  DOE 
organization. 

A  definition  of  DOE  Counsel  would 
be  added.  This  person  is  defined  in  the 
current  regulations  as  Hearing  Counsel. 

The  definition  of  the  Hearing  Officer 
would  be  revised  from  a  person, 
generally  a  contractor,  appointed  by  the 
Manager  of  a  IX3E  Operations  Office  to 
a  EKDE  employee  appointed  by  the 
Director  of  DOE’s  Office  of  Hearings  and 
Appeals. 

An  Operations  Office  Manager  or 
Manager  would  be  defined  to  be 
consistent  with  the  current  DOE 
organizational  structure.  The  current 
regulations  define  this  person  as  the 
Managerlaf  Operations. 

Special  nuclear  material  would  be 
defined  to  include  any  quantity  of 
plutonium,  uranium-233,  or  uranium 
enriched  in  the  isotope  235.  The  current 
regulations  provide  that  special  nuclear 
material  must  exceed  1,000  grams  of 
uranium-233  or  uranium  enriched  in  the 
isotope  235,  or  400  grams  of  plutonium. 

The  definition  of  DOE  Personnel 
Security  Review  Examiner  would  be 
removed  because  that  function  in  the 
administrative  review  process  will  now 
be  perfomted  by  the  Director,  Office  of 
Hearings  and  Appeals. 

Section  710.6  Cooperation  of  the 
Individual — 

This  new  section  wouldmaake  clear 
that  an  individual  has  a  responsibility  to 
cooperate  in  any  background 
investigation  associate  with  the 
approval  access  authorization.  It  ’  t 
would  put  the  individual  on  notice  that 
if  he  or  she  chooses  not  to  cooperate,  the 
DOE  may,  for  administrative  efficiency, 
suspend  further  processing  on  the 
request  until  the  individual  coop>erates. 

Section  710.7  Application  of  the 
Criteria — 

This  section  is  currently  numbered 
§  710.10.  Paragraph  (c)  would  clarify  the 
process  by  which  individual  cases  are 
resolved  emd  remains  basically  the 
same,  except  that  the  regulations  would 
provide  that  the  local  Director  of 
Security,  instead  of  the  Operations 
Office  Manager,  may  authorize  actions 
to  attempt  to  resolve  any  derogatory  - 
information  and  grant  access 
authorization.  If  ffiose  actions  are 
unsuccessful,  the  local  Director  of 
Security  would  send  the  matter  to  the 
Operations  Office  Manager,  who.  if  he 
or  she  ^rees,  would  transmit  the  matter 


to  the  Office  of  Safeguards  and  Security 
at  DOE  headquarters  in  Washington,  DC 
The  Safeguards  and  Security  Director 
would  either  authorize  the  granting  of 
access  authorization,  approve  the  matter 
for  administrative  review  under  this 
Subpart,  or  take  such  other  action  as  he 
deems  appropriate. 

Paragraph  (d)  would  be  changed  to 
conform  to  the  language  in  the 
standardized  adjudication  guidelines  for 
security  clearances  to  be  issued  under 
the  National  Industrial  Security  Program 
(NISP)  described  in  Executive  Order 
12829,  58  FR  3479  (January  6, 1992).  It 
would  clarify  the  matters  the  DOE 
should  consider  in  resolving  questions 
concerning  an  individual’s  eligibility  for 
acce^  authorization.  Among  the 
considerations  identified  in  the 
proposed  regulation  are:  the  nature  and 
seriousness  of  the  conduct,  the 
circumstances  surrounding  the  conduct, 
the  frequency  and  recency  of  the 
conduct,  the  absence  or  presence  of 
rehabilitation  or  reformation,  the  age 
and  maturity  of  the  individual  at  the 
time  of  the  conduct,  the  motivation  for 
the  conduct,  and  the  potential  for 
pressure  or  coercion. 

Section  710.8  Criteria — 

lliis  section  is  currently  numbered 
§  710.11.  it  lists  the  types  of  derogatory 
infcM'mation  which  may  create  a 
question  as  to  the  individual's  eligibility 
for  access  autbcuization.  The  words 
without  adequate  evidence  of 
rehabilitation  or  reformation  would  be 
deleted  from  where  they  appeared  in 
paragraphs  (j),  (k),  &  (1)  in  the  current 
regulations  because  rehabilitation  and 
reformation  are  now  included  as  generic 
considerations  in  §  710.7(d).  Paragraphs 
(h).  (})  and  (1)  would  be  changed  in 
minor  ways  to  conform  to  the  NISP 
effort  to  standardize  the  security 
clearance  process  throughout  the 
government.  For  example,  paragraph  (1) 
of  the  current  regulations  states  that 
sexual  activity  or  notoriously 
disgraceful  conduct  which  may  cause 
the  individual  to  be  subject  to  coercion 
or  pressure  constitute  derogatory 
information.  In  the  proposed  regulation, 
the  phrase  notoriously  disgraceful 
conduct  is  omitted.  The  term  sexual 
activity  would  be  modified  by  the  word 
deviant.  In  addition,  the  proposed 
regulation  would  include  child  abuse 
and  domestic  violeirce  as  activities  that 
may  subject  an  individual  to  coercion  or 
pressure. 

Section  710.20  Purpose  of  the 
Procedures — 

The  language  in  this  section  would  be 
simplified  by  eliminating  unnecessary 
verbiage.' 
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Section  710  Jll  Suspension  of  Access 
Authorization — 

The-curreut  xegulations^llow  a  choice 
to  be  made  whether  to  suspend  an 
individual's  access  authorization  during 
the  administrative  review  process  after 
information  is  received  that  raisesa 
question  concerning  the  individual’s 
continued  eligibility  for  access 
authorization.  The  proposed  regulations 
would  require  that  the  local  Sirector  of 
Security  suspend  an  individiial’s  access 
authorization  within  two  working  days, 
and  limit  the  delegation  erf  this 
authority.  The  proposed  regulations  also 
would  specify  the  offices  that  must  be 
notified  of  this  action,  as  well  as  the 
requirement  that  the  DOE’s  Central 
Personnel  Clearance  Index  be  updated. 
The  proposed  regulation  would  require 
that  the  individual  be  informed  of  the 
suspension  in  writiryg  and  that  the 
individual  be  notified,  in  general  terms, 
of  the  reasons  why  the  arx:ess 
authorization  has  been  suspended. 
Finally,  it  would  require  the  Manager  to 
submit  a  request  to  die  Director,  Office 
of  Safeguards  and  .Security,  at  DOE 
Headquarters  to  institute  administrative 
review  procedures  under  this  suhpart 
within  ten  calendar  days  oT  the  d^e  of 
suspension. 

Section  710.22  iNotioe  to  Individual — 

The  proposed  F^olatioa  would  tell 
the  individual  that  theie  is  the  c^ion  of 
resolving  the  matter  either  by  the 
Opeiations  Office  Manner  on  the  basis 
of  the  existi^  iofonnatioB,  cit  by 
personal  appearance  before  a  Hearing 
Officer.  The  proposed  regulation  would 
also  provide  for  the  situation  in  which 
an  individual  requests  a  hearing  but 
does  not  file  an  answer  to  the 
notification  letter.  In  that  event,  the 
request  for  bearing  would  be  denned  to 
be  a  general  denial  of  all  of  the  reported 
information.  Finally,  the  Individual 
would  be  notified  that  the  DOE  Coun^ 
will  be  representing  the  interests  of  iliie 
EKDE  at  the  hearing,  and  that  -any 
statements  made  to  the  DOE  Counsel 
may  be  used  in  the  proceeding. 

Section  710.23  Addithno] 

Information — 

The  proposed  section  would  describe 
four  additional  items  of  information  that 
must  be  a  part  of  the  nofification  letter. 
Three  of  the  items  are  now  required  by 
DOE  regulations.  The  addition  would 
require  the  DOE  to  advise  the  individual 
of  the  right  to  counsel  (at  his  or  her  own 
expense)  at  each  and  every  stage  of  the 
proceeding 


Section  710.24  Extensions  of  Time  by 
the  Operations  Office  Manager — 

No  substantive  chaises  would  be 
made  4o  this  section,  which  would  be 
renumbered  from  §  7t)0.24{b.)  in  the 
current  regulations. 

Section  710.25  Appointment  of  DOE 
Counsel — 

The  language  in  this  section  would  be 
simplified,  and  the  title  of  this  person 
would  be  changed  from  Hearing 
Counsel  to  DOE  Counsel. 

Section  710.26  Appointment  of  Hearing 
Officers;  Prehearing  Coafeaence; 
Commencement  of  Hearings — 

This  section  would  be  changed  to 
reflect  the  use  of  Federal  employees 
rather  than  contractors  as  Hearing 
Officers.  When  the  Manager  receives  a 
request  fora  hearing,  it  will  be 
forwarded,  together  with  a  copy  of  the 
notification  letter  and  the  individuars 
response,  to  the  Director  of  DOE’s  Office 
of  Hearings  and  Appeals,  who  would 
appoint  a  Hearing  Officer.  The  Office  of 
Hearings  and  Appeals  would  then  notify 
the  EKDE  Counsel  and  the  individual  of 
the  Hearing  Officer’s  identity.  Unlike 
the  current  regulations  which  provide 
an  oversiglrf  for  the  Maooagw  during 
the  hearing  process,  the  proposed 
regulations  would  remove  this  function 
fiom  the  Manner  and  vest  control  of  the 
hearing  in  the  Hearing  Officer. 

Paragraph  .(d)  would  give  the  Hearing 
Officer  all  powers  necessary  to  regulate 
the  conduct  of  the  hearing,  including 
the  power  to  issue  subpoenas. 
Scheduling  of  the  hearing  would  be  fire 
responsibility  of  the  Hearing  Officer, 
although  the  regulations  would 
continue  to  state  that  hearings  will 
usually  be  held  at  or  near  the 
appropriate  DOE  fecility  and  will  be 
scheduled  within  90  calendar  days  from 
the  date  the  individual's  request  for 
hearing  is  received  try  the  Office  of 
Hearings  and  Appeals.  The  proposed 
regulations  would  add  a  requirement 
that  a  prehearing  conference  be 
scheduled  by  the  Hearing  Officer  at  least 
seven  calendar  days  prior  to  the  date 
scheduled  for  the  bearing,  and  would 
provide  that  the  conference  will  usually 
be  done  by  teleprhone.  The  current 
provision  allowing  an  individual  to 
challenge  the  appointnient  of  the 
Hearing  Officer  for  cause  would  be 
eliminated;  however,  this  would  not 
preclude  an  individual  from  moving  for 
recusal  of  a  Hearing  Officer. 

Section  .710.27  Conduct  of 
Proceedings — 

This  section  would  be  significantly 
changed  from  the  current  regulations. 
Since  the  DC£  will  use  experienced 


professional  Hearing  Officers  from  its 
Office  of  Hearings  and  Appeals,  much  of 
the  language  detailing  how  the  hearing 
will  be  run  has  been  eliminated. 
Paragraph  (h)  of  the  proposed  rules 
would  direct  the  conduct  of  the  hearing 
in  general  terms. 

Paragraph  (d)  would  clarify  the  role  of 
the  EXDE  (^unsel  in  the  hearing  by 
stating  that  he  or  she  will  present  the 
evidence  supporting  the  issues  raised  in 
the  notification  letter.  The  proposed 
regulation  would  eliminate  the  rule  in 
the  current  regulations  that  the  DOE 
Counsel  can  express  no  opinion 
concerning  the  merits  of  the  case.  Also 
eliminated  would  be  d>e  duty  of  the 
DOE  Counsel  to  adviiethe  uidividual  of 
his  ri^s  when  he  is4»m  represented  by 
counsel,  as  this  function  wUl  be 
assumed  bv  the  Hearing  Officer. 

ParagrapBS  (k)  throng  ’(n)  would 
specify  spet^  procsecluies  ^  dealing 
with  informatioB  adverse  to  ffie 
individual  in  certain  situations  where  it 
is  not  possible  for  the  individual  to 
cross-examine  tbe  source  of  the 
information,  e.g.,,whena  witness  is  a 
confidential  informant,  or  when  the 
information  is  Classified.  Changes 
would  be  made  to  these  provisions  in 
the  proposed  regulations  to  conform  to 
the  language  of  Executive  Order  10865, 
25  FR  1583  (Fdbruary  20, 1960). 

Section  .710.28  Opinion  of  the  Hseuimg 
Officer — 

The  proposed  regulations  would 
require  the  Hearing  Officer  to  malce 
findings  of  fact  and  render  an  initial 
opiruon  whether  to  grant  or  restore 
access  authorization  to  the  iodividctal. 
As  with  the  current  regulations,  that 
opinion  should  be  issued  within  30 
calendar  days  of  receipt  of  :ffie  hearing 
tramscript  or  the  close  of  theirecord, 
whichever  is  later.  Copies  of  the  opinion 
will  be  served  on  the  individual,  his 
representative,  DOE  Counsel,  the 
Operations  Office  Manager,  and  the 
DOE’s  Office  of  Security  Affairs.  Either 
DOE’s  Office  of  Security  Affairs  or  the 
individual  may  seek  review  of  the 
opinion  by  tbe  Director,  Office  of 
Hearings  and  Appeals,  pursuant  to 
§710.29. 

Section  710.29  Action  on  the  Hearing 
Officer’s  Opinion — 

In  the  current  regulations,  §  710.29 
deals  with  "new  evidence.”  That 
provision  would  be  renumbered  and 
moved  to  §  710.30  in  the  proposed 
regulations.  As  explained  below.  The 
proposed  §§  710.29  and  710.30  would 
replace  §§  710.30  through  710.32  in  the 
current  regulations. 

The  current  reguilations  (§  710.31) 
provide  for  rev  iew  of  the 
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recommendation  of  the  Hearing  Officer 
by  three  Personnel  Security  Review 
Examiners,  tVho  may  not  be  Federal 
employees.  Section  710.29  of  the 
proposed  regulations  would  provide  ^ 
instead  that  the  review  will  done  by 
the  Director  of  DOE’s  Office  of  Hearings 
and  Appeals.  Either  the  Office  of 
Security  Affairs  or  the  individual  may 
seek  review  by  filing  a  request  with  the 
Director  of  Hearings  and  Appeals.  The 
party  requesting  review  must  file  a 
statement  identifying  the  issues  on 
which  the  Director,  Office  of  Hearings 
and  Appeals,  should  focus.  The 
opposing  party  would  have  an 
opportunity  to  file  an  answering 
statement.  The  Director  of  the  Office  of 
Hearings  and  Appeals  would  be 
authori2«d  to  govern  the  conduct  of  the 
review  proceeding,  and  would  be 
required  to  issue  an  opinion  within  45 
days  after  the  record  is  closed. 

Under  §  710.29(e)  of  the  proposed 
regulations,  after  the  opinion  is  issued 
by  the  Director  of  Hearings  and  Appeals, 
the  Director  of  the  Office  of  Security 
Affairs  would  make  the  final 
determination  regarding  the  individual’s 
access  authorization.  In  the  event  of  an 
adverse  determination,  proposed 
§  710.29(f)  specifies  that  the  Director  of 
Security  Affairs  must  indicate  his 
findings  with  respect  to  each  allegation 
contained  in  the  notification  letter. 

Section  710.30  New  Evidence — 

This  section  would  be  renumbered 
from  §  710.29  in  the  current  regulations. 
Some  references  in  this  section  would 
be  changed  to  reflect  the  new  role  of  the 
Office  of  Hearings  and  Appeals,  and  the 
process  for  dealing  with  new  evidence 
would  be  simplified  accordingly. 

Section  710.31  Action  by  the 
Secretary — 

This  section  would  be  renumbered 
from  §  710.33  in  the  current  regulations. 
While  some  references  in  this  section 
would  be  changed,  and  the  language 
simplified,  no  substantive  changes 
would  be  made  to  this  section. 

Section  710.32  Reconsideration  of 
Access  Eligibility — 

This  section  would  be  renumbered 
from  §  710.34  in  the  current  regulations. 
It  is  substantially  unchanged  from  the 
current  version. 

Section  710.33  Terminations — 

No  substantive  changes  would  be 
made  to  this  section,  which  would  be 
renumbered  from  §  710.35  in  the  current 
regulations. 


Section  710.34  Attorney 
Representation — 

No  substantive  changes  would  be 
made  to  this  section,  which  would  be 
renumbered  from  §  710.36  in  the  current 
regulations. 

Section  710.35  Time  Frames — 

No  substantive  changes  would  be 
made  to  this  section,  which  would  be 
renumbered  from  §  710.39  in  the  current 
regulations.  Finally,  §§  710.37  and 
710.38  in  the  current  regulations 
(“Certifications”  and  “Washington  Area 
Cases”)  would  be  deleted  as 
unnecessary’. 

rV.  Procedural  Requirements 

A.  Executive  Order  12866 

Today’s  regulatory  action  has  been 
determined  not  to  be  a  “significant 
regulatory  action”  under  Executive 
Order  12866,  “Regulatory  Planning  and 
Review”  (58  FR  51735,  October  4, 1993). 
Accordingly,  today’s  action  was  not 
subject  to  review  under  the  Executive 
Order  by  the  Office  of  Information  and 
Regulatory  Affairs. 

B.  Executive  Order  12612 

Executive  Order  12612  requires  that 
regulations  or  rules  be  reviewed  for 
direct  effects  on  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  in  the 
distribution  of  power  among  various 
levels  of  government.  If  there  are 
sufficient  substantial  direct  effects,  then 
Executive  Order  12612  requires 
preparation  of  a  federalism  assessment 
to  1^  used  in  all  decisions  involved  in 
promulgating  or  implementing  a 
regulation  or  rule.  Today’s  proposed 
regulations  do  not  affect  any  traditional 
State  function.  There  are  therefore  no  " ' 
substantial  direct  effects  requiring 
evaluation  or  assessment  under 
Executive  Order  12612. 

C.  Regulatory  Flexibility  Analysis 

These  regulations  were  reviewed 
under  the  Regulatory  Flexibility  Act,  5 
U.S.C.  601  et  seq.,  which  requires 
preparation  of  a  regulatory  flexibility 
analysis  for  any  regulations  that  will 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
DOE  finds  that  §§  603  and  604  of  that 
Act  do  not  apply  to  this  rule  because  it 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Thus  the  preparation  of  a 
regulatory  flexibility  analysis  is  not 
warranted. 

D.  NEPA  Review 

There  is  no  impact  on  the  human 
environment  imder  the  regulatory 


amendments  being  issued  today. 
Accordingly,  DOE  has  determined  that 
this  is  not  a  major  Federal  action  with 
significant  impact  upon  the  quality  of 
the  human  environment  and,  therefore, 
preparg^pp  of  an  environmental 
assessment  or  an  environmental  impact 
statement  is  not  required  under  the 
National  Environmental  Policy  Act. 

E.  Paperwork  Reduction  Act 

There  will  be  no  additional 
paperwork  burden  imposed  by  the 
amendments  issued  today.  Therefore, 
the  goals  of  the  Paperwork  Reduction 
Act  are  not  diminished  by  the 
amendments. 

V.  Opportunity  for  Public  Comment 

No  substantial  issue  of  fact  or  law 
exists  with  respect  to  the  amendments, 
and  the  amendments  will  not  have  a 
substantial  impact  on  the  Nation’s 
economy  or  large  numbers  of 
individuals  or  businesses.  Thus,  DOE 
will  not  provide  an  opportunity  for  oral 
presentation  of  views  or  arguments 
regarding  the  amendments. 

The  public  is  invited  to  submit 
written  comments  regarding  the 
amendments  set  forth  in  this  notice. 
Submit  comments  to  the  address 
indicated  in  the  “addresses”  section  of 
this  preamble  and  write  on  the  outside 
of  the  envelope  the  designation 
“Amendment  of  Rules  Governing 
Procedures  for  Determining  DOE  Access 
Authorizations.”  Ten  copies  should  be 
submitted.  Comments  may  be  sent  via 
electronic  mail  to  an  Office  of  Hearings 
and  Appeals  x.400  mail  address,  which 
is: 

/S=OHA/0=HQ/PRMD=USDOE/ 
ADMD=ATTMAIL/C=US. 
Comments  sent  to  this  address  w’ill  be 
included  as  part  of  the  official  record. 
All  comments  received  by  the  DOE  will 
be  available  for  public  inspection  and 
copying  in  the  DOE’s  Freedom  of 
Information  Reading  Room,  Forrestal 
Building,  1000  Independence  Avenue 
SVV.,  Washington,  DC  20585,  telephone 
number  (202)  586-6020,  between  9  a.m. 
and  4  p.m.  Monday  through  Friday,  as 
well  as  the  Office  of  Hearings  and 
Appeals  Public  Reference  Room,  room 
lE-234,  telephone  number  (202)  586- 
8001,  between  1  and  5  p.m.  Monday 
through  Friday. 

The  Office  of  Hearings  and  Appeals 
routinely  publishes  the  text  of  most  of 
the  decisions  it  issues  in  a  loose-leaf 
service  called  the  Federal  Energy 
Guidelines.  W’here  information  that  is 
arguably  private  is  contained  in  those 
decisions,  a  party  is  given  an 
opportunity  to  request  that  the  private 
information  not  be  published.  In  that 
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instance,  the  determination  is  published 
with  private  information  omitted.  The 
Office  of  Hearings  and  Appeals 
proposes  to  publish  summaries  of  its 
personnel  security  Hearing  Officer 
determinations,  as  well  as 
determinations  issued  on  appeals. 
However,  no  summary  of  eiffier  a 
hearing  or  appeal  decision  will  be 
published  in  a  given  case  until  a  final 
determination  has  been  made  on  an 
individual’s  access  authori^fion.  It 
specifically  invites  comments  on  this 
matter. 

List  of  Subjects  in  10  CFRPart  710 
Administrative  practice  and 
procedure.  Classified  inframation. 
Government  contracts,  Government 
employees,  Nuclear  materials. 

issued  in  Washington,  DC,  on  December  1, 
1993. 

John  G.  Keliher, 

Direcotor,  Office  of  Intelligence  and  Nationai 
Security. 

For  the  reasons  set  forth  in  the 
preamble,  part  710  of  title  10  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  as  set  forth  below. 

PART  710— CRITERIA  AND 
PROCEDURES  FOR  DETERMINING 
ELIGIBILITY  FOR  ACCESS  TO 
CLASSIFIED  MATTER  OR  SPECIAL 
NUCLEAR  MATERIAL 

1.  The  authority  citatiaQ  ior  ptart  710 
is  revised  to  read  as  follows: 

Authority:  Atomic  Energy  Act  of  1^54,  sec. 
145, 68  Stat.  942,  as  amended  H2  U.S.C. 
2165);  Atomic  Energy  Act  of  1954,  sec.  161, 
68  Stat.  948,  as  amended  (42  U.S.C.  2201); 
E.0. 10450,  3  CFR  1949-1953  cemp.,  p.  936, 
as  amended:  EX).  10865,  3  CFR  1959-1963 
comp.,  p.  398,  as  amended,  3  CFR,  Chap.  FV, 

2.  The  Part  heading  is  revised  to  read 
as  set  forth  above. 

3.  Suhpart  A  of  part  710  is  revised  to 
read  as  set  forth  below: 

Subpart  A — Generel  Criteria  and 
Procedures  for  Determining  Eligibility  for 
Access  to  Classified  Matter  or  Special 
Nuclear  Material 

General  Provisions 

Sec. 

710.1  Purpose. 

710.2  Scope. 

710.3  Reference. 

710.4  Policy. 

710.5  Definitions. 

Criteria  and  Procedures  for  Determining 
Eligibility  for  Access  to  Classdied  Matter  or 
Special  Nuclear  Material 

710.6  Cooperation  by  the  individual. 

710.7  Application  of  the  criteria. 

710.8  Criteria. 

.Procedures 

710.20  Purpose  of  the  procedures. 


710.21  Suspension  of  access  authorization. 

710.22  Notice  to  individual. 

710.23  Additional  information. 

710.24  Extensions  of  time  by  the  Operaticnis 
Office  Manager. 

710.25  Appointment  of  DOE  Coun.sel. 

710.26  Appointment  of  Hearing  Officer; 
prehearing  conference;  commencement 
of  hearings. 

710.27  Conduct  of  hearings. 

710.28  Opinion  of  the  Hearing  Officer. 

710.29  Action  on  the  Hearing  Officer’s 

opinion.  ’ 

710.30  New  evidence. 

710.31  Action  by  the  Secretary. 

710.32  Reconsideration  of  access  eligibility. 

Miscellaneous 

710.33  Terminations. 

710.34  Attorney  representation. 

710.35  Time  frames. 

Appendix  A  to  Subpart  A — Selected 
Provisions  of  the  Atomic  Energy  Act  of 1954, 
As  Amended,  Sec.  145  (42  U.S.C  2165),  Sec. 
161  (42  U.S.C  2201) 

Subpart  A — Genera)  Criteria  and 
Procedures  for  Determining  Eligibility  ^ 
tor  Access  to  Classified  Matteror 
Special  Nuclear  Materlad 

General  Provisions 

$710.1  Purpose. 

(a)  This  subpart  establishes  the 
criteria,  procedures,  and  methods  for 
resolving  questions  concerning  the 
eligibility  of  individuals  who  are 
employed  by,  or  applicants  for 
employment  with.  Department  of 
Energy  (DOE)  contractors,  agents,  and 
access  permittees  of  the  DOE, 
individuals  who  are  DOE  employees  or 
applicants  for  DOE  employment,  and 
other  persons  designated  by  the 
Secretary  of  Energy  ,  for  access  to 
Restricted  Data  or  special  nuclear 
material,  pursuant  to  die  Atomic  Energy 
Act  of  1954,  as  amended,  or  for  access 
to  national  security  information. 

(b)  This  subpart  is  published  to 
implement  Executive  Order  12356,  47 
FR  14874  (April  2, 1982);  Executive 
Order  10865,  25  FR  1583  (Febiuary  24, 
1960);  and  Executive  Order  10450, 18 
FR  2489  (April  27, 1954),  all  as 
amended. 

§710.2  Scope. 

The  criteria  and  procedures  outlined 
in  this  subpart  shall  be  used  in  those 
cases  in  which  there  are  questions  of 
eligibility  for  DOE  access  authorizaticn 
involving: 

(a)  Employees  (including  consultants) 
of,  and  applicants'for  employment  with, 
contractors  and  agents  of  the  DOE; 

(b)  Access  permittees  of  the  DOE  and 
their  wnployees  (including  consultazrts) 
and  apphcants  for  employment; 


(c)  Employees  (including  consultants) 
of,  and  applicants  for  employment  with, 
the  DOE;  and  ' 

(d)  Other  persons  designated  by  the 
Secretary  of  Energy. 

$  71 0.3  Reference. 

The  pertinent  sections  of  the  Atomic 
Energy  Act  of  1954,  as  amended, 
relative  to  this  regulation  are  set  forth  in 
appendix  A  to  this  subpart. 

§710.4  Policy. 

(a)  It  is  the  policy  of  DOE  to  provide 
for  the  setnirity  of  its  {programs  in  a 
manner  consistent  with  traditional 
American  concepts  of  jxistice  and 
fairness.  To  this  an^^the  Secretary  has 
established  criteria  fm  determining 
eligibility  far  access  authorization  and 
procedures  that  wall  afford  those 
individuals  described  in  §  710.2  the 
opportunity  for  administrative  review  of 
questions  concerning  their  eligibility  for 
access  authorization. 

(b)  In  instances  where  the  individual 
has  been  convicted  of  a  crime 
pvmishable  by  imprisomnent  of  six  |6) 
months  or  longer,  or  the  individual  is 
ourently  awaiting  or  serving  a  form  of 
preprosecution  probation,  or  suspended 
or  deferred  sentencing,  court  ordered 
probation,  or  parole  in  conjunction  with 
an  arrest  or  criminal  charges  initiated 
against  the  individual  for  a  crime  that  is 
punishable  by  imprisonment  of  six  (6) 
months  or  longer,  the  DOE  may  euspend 
processing.^  application  for  access 
authorization  until  such  time  as  the 
criminal  prosecution,  suspended 
sentence,  deferred  sentencing, 
probation,  or  parole  has  been 
completed. 

(c)  DOE  may  suspend  processing  an 
application  for  access  authorization 
until  such  time  as  any  individual  has 
resided  in  the  United  States,  its 
territories  or  possessions,  for  a  period  of 
time  equivalent  to  the  period  of  time 
appropriate  to  the  investigative 
requirements  for  the  acce^ 
authorization  that  is  required. 

(d)  DOE  may  suspend  processing  an 
apphcaticm  for  access  authorization 
\mtil  such  time  as  any  individual  has 
taken  steps  to  formally  renounce  dual 
citizenship,  or  otherwise  resolves 
questions  regarding  national  allegiance. 

(e)  DOE  may  suspend  processing  an 
application  for  access  authorization 
whenever  an  individual  fails  to  fulfill 
the  responsibilities  described  in  §  710.6. 

§710.5  Definitions. 

(a)  As  used  in  this  subpan; 

Access  authorization  means  an 
administrative  determinatiou  that  an 
individual  is  eligible  for  access  to 
classified  matter  or  is  eligible  for  access 
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to,  or  control  over,  special  nuclear 
material. 

DOE  Counsal  means  a  EXDE- 
designated  attorney  assigned  to 
represent  EKDE  in  proceedings  under 
this  subpart.  DOE  Counsel  shall  be  a  * 
U.S.  citizen  and  shall  have  been  subject 
to  a  favorably  adjudicated  background 
investigation. 

Hearing  Officer  means  a  DOE 
employee  appointed  by  the  Director, 
Office  of  Hearings  and  Appeals, 
pursuant  to  §  710.26.  A  Hearing  Officer 
shall  be  a  U.S.  citizen  and  shall  have 
been  subject  to  a  favorably  adjudicated 
background  investigation. 

Local  Director  of  Security  means  the 
Operations  Office  or  Naval  Reactors 
Office  Division  Director  of  Security,  or 
other  similar  title;  for  Washington,  DC 
area  cases,  the  Director,  Headquarters 
Operations  Division;  for  the  Oak  Ridge 
Operations  Office,  the  Director  of 
Personnel;  for  the  Albuquerque 
Operations  Office,  the  Eiirector  of  the 
Personnel  Security  Division;  for  the 
Savannah  River  Operations  Office,  the 
Director  of  Internal  Security  Division; 
and  any  person  designated  in  ^vriting  to 
serve  in  one  of  the  aforementioned 
positions  in  an  “acting”  capacity. 

Operations  Office  Manager  or 
Manager  means  the  Manager  of  a  DOE 
Operations  Office,  the  Manager  of  the 
Rocky  Flats  Office,  the  Manager  of  the 
Pittsburgh  Naval  Reactors  Office,  the 
Manager  of  the  Schenectady  Naval 
Reactors  Office,  and,  for  Washington, 

DC  area  cases,  the  Director,  Office  of 
Safeguards  and  Security. 

Secretary  means  the  Secretary  of 
Energy,  as  provided  by  section  201  of 
the  Department  of  Energy  Organization 
Act. 

Special  nuclear  material  means 
plutonium,  uranium  enriched  in  the 
isotope  233,  or  in  the  isotope  235,  and 
any  other  material  which,  pursuant  to 
the  provisions  of  section  51  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
has  been  determined  to  be  special 
nuclear  material,  but  does  not  include 
source  material;  or  any  material 
artificially  enriched  by  any  of  the 
foregoing,  not  including  source  material. 

(b)  Throughout  this  subpart  the  use  of 
the  male  gender  shall  include  the  female 
gender  and  vice  versa. 

Criteria  for  Determining  Eligibility  for 
Access  to  Classified  Matter  or  Special 
Nuclear  Material 

§  71 0.6  Cooperation  by  the  individual. 

It  is  the  responsibility  of  the 
individual  to  cooperate  by  providing 
full,  frank,  emd  truthful  answers  to 
DOE’S  relevant  and  material  questions, 
and  when  requested,  to  furnish  or 


authorize  others  to  furnish  information 
that  the  IXDE  deems  pertinent  to  the 
individual's  eligibility  for  DOE  access 
authorization.  This  obligation  to 
cooperate  applies  when  completing 
security  forms,  during  the  course  of  a 
personnel  security  background 
investigation  or  reinvestigation,  and  at 
any  stage  of  DOE’s  processing  of  the 
individual’s  access  authorization, 
including  but  not  limited  to,  personnel 
security  interviews,  DOE-sponsored 
mental  evaluations,  and  other 
authorized  DOE  investigative  activities 
under  this  subpart.  The  individual  may 
elect  not  to  cooperate;  however,  such 
refusal  may  prevent  DOE  fi-om  reaching 
an  affirmative  finding  required  for 
granting  or  continuing  access 
authorization.  In  this  event,  any  security 
clearance  then  in  effect  may  be 
administratively  terminated,  or,  for 
apphcants,  further  processing  may  be 
terminated.' 

5  71 0.7  Application  of  the  criteria. 

(a)  The  decision  as  to  access 
authorization  is  a  comprehensive, 
common-sense  judgment,  made  after 
consideration  of  all  the  relevant 
information,  favorable  or  imfavorable,  as 
to  whether  the  granting  of  access 
authorization  would  not  endanger  the 
common  defense  and  security  and 
would  be  clearly  consistent  with  the 
national  interest. 

(b)  To  assist  in  making  these 
determinations,  on  the  basis  of  all  the 
information  in  a  particuleir  case,  there 
are  set  forth  in  this  subpart  criteria 
consisting  of  a  number  of  specific  types 
of  derogatory  information.  These  criteria 
are  not  exhaustive  but  contain  the 
principal  types  of  derogatory 
information  which  create  a  question  as 
to  the  individual’s  eligibility  for  access  . 
authorization.  While  there  must 
necessarily  be  adherence  to  such 
criteria,  DOE  is  not  limited  thereto,  or 
precluded  from  exercising  its  judgment 
that  information  or  facts  in  a  case  under 
its  cognizance  are  derogatory  although 
at  variance  with,  or  outside  the  scope  of, 
the  stated  categories.  These  criteria  are 
subject  to  continuing  review  and  may  be 
revised  from  time  to  time  as  experience 
and  circumstances  may  make  desirable. 

(c) (1)  When  the  reports  of 
investigation  of  an  individual  or  other 
reliable  information  reasonably  tend  to 
establish  the  validity  and  significance  of 
one  or  more  of  the  items  in  the  criteria, 
or  other  information  or  facts  which  are 
derogatory,  although  outside  the  scope 
of  the  stated  categories,  such 
information  shall  be  regarded  as 
substantially  derogatory  and  create  a 
question  as  to  the  individual’s  eligibility 
for  access  authorization.  The  local 


Director  of  Security  will  authorize  the 
conduct  of  an  interview  with  the 
individual,  or  request  other  appropriate 
actions,  and,  on  the  basis  of  such 
interview  and/or  actions,  may  authorize 
the  granting  or  continuation  of  access 
authorizitfoA.  If  the  question  as  to  the 
individual’s  eligibility  is  not  resolved 
through  interview,  and/or  other  actions, 
which  may  include  a  EKDE-sponsored 
mental  evaluation,  the  local  Director  of 
Security  will  submit  the  matter  to  the 
Manager.  If  the  Manager  agrees  that 
unresolved  derogatory  information  is 
present,  and  that  appropriate  attempts 
to  resolve  such  derogatory  information 
have  failed,  the  Manager  shall  forward 
the  individued’s  case  to  the  Director, 
Office  of  Safeguards  and  Security,  with 
a  request  for  authority  to  conduct  a 
hearing.  The  Director,  Office  of 
Safeguards  and  Security,  may  authorize;- 

(1)  The  granting  of  access 
authorization, 

(ii)  Such  other  action  as  the  Director 
deems  appropriate,  or 

(iii)  The  institution  of  the  procedures 
set  forth  in  §  710.20  through  §  710.32. 

(2)  The  Director,  Office  of  Safeguards 
and  Security,  must  authorize  one  of 
these  options  within  30  calendar  days  of 
the  receipt  of  the  case  from  the  Manager, 
unless  an  extension  is  granted  by  the 
Director,  Office  of  Security  Affairs. 

(d)  In  resolving  a  question  concerning 
an  individual’s  eligibility  for  access 
authorization,  the  DOE  shall  consider: 
the  nature,  extent,  and  seriousness  of 
the  conduct;  the  circumstances 
surrounding  the  conduct,  to  include 
knowledgeable  participation;  the 
firequency  and  recency  of  the  conduct: 
the  age  and  maturity  of  the  individual 
at  the  time  of  the  conduct;  the 
voluntariness  of  participation;  the 
,  absence  or  presence  of  rehabilitation  or 
reformation  and  other  pertinent 
behavioral  changes;  the  motivation  for 
the  conduct;  the  potential  for  pressure, 
coercion,  exploitation,  or  duress;  the 
likelihood  of  continuation  or 
recurrence;  and  other  relevant  and 
material  factors. 

§710.8  Criteria. 

Derogatory  information  shall  include, 
but  is  not  limited  to,  information  that 
the  individual  has; 

(a)  Committed,  prepared  or  attempted 
to  commit,  or  aided,  abetted  or 
conspired  with  another  to  commit  or 
attempt  to  commit  any  act  of  sabotage, 
espionage,  treason,  terrorism,  or 
sedition. 

(b)  Knowingly  established  or 
continued  a  sympathetic  association 
with  a  saboteur,  spy,  terrorist,  traitor, 
seditionist,  anarchist,  or  revolutionist, 
espionage  agent,  or  representative  of  a 
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foreign  nation  whose  interests  are 
inimical  to  the  interests  of  the  United 
States,  its  territories  or  possessions,  or 
with  any  person  advocating  the  use  of 
force  or  violence  to  overthrow  the 
Government  of  the  United  States  or  ahy 
state  or  subdivision  thereof  by 
unconstitutional  means. 

(c)  Knowingly  held  membership  in  or 
had  a  knowing  affiliation  with,  or  has 
knowingly  taken  action  which 
evidences  a  sympathetic  association 
with  the  intent  of  furthering  the  aims  of, 
or  adherence  to,  and  active  participation 
in,  any  foreign  or  domestic  organization, 
association,  movement,  group,  or 
combination  of  persons  which 
advocates  or  practices  the  commission 
of  acts  of  force  or  violence  to  prevent 
others  from  exercising  their  rights  under 
the  Constitution  or  Laws' of  the  United 
States  or  any  state  or  subdivision  thereof 
by  unlawful  means. 

(d)  Publicly  or  privately  advocated,  or 
participated  in  the  activities  of  a  group 
or  organization,  which  has  as  its  goal, 
revolution  by  force  or  violence  to 
overthrow  the  Government  of  the 
United  States  or  the  alteration  of  the 
form  of  Government  of  the  United  States 
by  unconstitutional  means  with  the 
knowledge  that  it  will  further  those 
goals. 

(e)  Parent(s),  brother(s),  sister(s), 
spouse,  or  offspring  residing  in  a  nation 
whose  interests  may  be  inimical  to  the 
interests  of  the  United  States,  or  in 
satellites  or  occupied  areas  thereof  (to 
be  evaluated  in  the  light  of  the  risk  that 
pressure  applied  through  such  relatives 
could  force  the  individual  to  act 
contrary  to  national  security). 

(f)  Deliberately  misrepresented, 
falsified,  or  omitted  significant 
information  ft-om  a  Personnel  Security 
Questionnaire,  a  Questionnaire  for 
Sensitive  Positions,  a  personnel 
qualifications  statement,  a  personnel 
security  interview,  written  or  oral 
statements  made  in  response  to  official 
inquiry  on  a  matter  that  is  relevant  to  a 
determination  regarding  eligibility  for 
DOE  access  authorization,  or 
proceedings  conducted  pursuant  to 
§710.20  through  §  710.32. 

(g)  Failed  to  protect  classified  matter, 
or  safeguard  special  nuclear  material;  or 
violated  or  disregarded  security  or 
safeguards  regulations  to  a  degree  which 
would  be  inconsistent  with  the  national 
security:  or  disclosed  classified 
information  to  a  person  unauthorized  to 
receive  such  information. 

(h)  An  illness  or  mental  condition  of 
a  nature  which,  in  the  opinion  of  a 
board-certified  psychiatrist  or  other 
licensed  physician  or  a  licensed  clinical 
psychologist,  causes,  or  may  cause,  a 


significant  defect  in  judgment  or 
reliability. 

(i)  Refused  to  testify  before  a 
Congressional  Committee,  Federal  or 
state  court,  or  Federal  administrative 
body,  regarding  charges  relevant  to 
eligibility  for  DOE,  or  another  Federal 
agency’s  access  authorization. 

())  Been,  or  is,  a  user  of  alcohol 
habitually  to  excess,  or  has  been 
diagnosed  by  a  board-certified 
psychiatrist  or  other  licensed  physician 
or  a  licensed  clinical  psychologist  as 
alcohol  dependent  or  as  suffering  from 
alcohol  abuse. 

(k)  Trafficked  in,  sold,  transferred, 
possessed,  used,  or  experimented  with  a 
drug  or  other  substance  listed  in  the 
Schedule  of  Controlled  Substances 
established  pursuant  to  section  202  of 
the  Controlled  Substances  Act  of  1970 
(such  as  marijuana,  cocaine, 
amphetamines,  barbiturates,  narcotics, 
etc.)  except  as  prescribed  or 
administered  by  a  physician  licensed  to 
dispense  drugs  in  the  practice  of 
medicine,  or  as  otherwise  authorized  by  ‘ 
law. 

(l)  Engaged  in  any  unusual  conduct  or 
is  subject  to  any  circumstances  which 
tend  to  show  that  the  individual  is  not 
honest,  reliable,  or  trustworthy;  or 
which,  furnishes  reason  to  believe  that 
the  individual  may  be  subject  to 
pressure,  coercion,  exploitation,  or 
duress  which  may  cause  the  individual 
to  act  contrary  to  the  best  interests  of  the 
national  security.  Such  conduct  or 
circumstances  include,  but  are  not 
limited  to,  criminal  behavior,  deviant  , 
sexual  activity,  child  abuse,  domestic 
violence,  a  pattern  of  financial 
irresponsibility,  or  violation  of  any 
commitment  or  promise  upon  which 
DOE  previously  relied  to  favorably 
resolve  an  issue  of  access  authorization 
eligibility. 

Procedures 

§  71 0.20  Purpose  of  the  procedures. 

These  procedures  establish  methods 
for  the  conduct  of  the  administrative 
review  of  questions  concerning  an 
individual’s  eligibility  for  access 
authorization  when  it  is  determined  that 
such  questions  cannot  be  favorably 
resolved  by  interview  or  other  action. 

§  71 0.21  Suspension  of  access 
authorization. 

(a)  In  those  cases  where  information 
is  received  which  raises  a  question 
concerning  the  continued  eligibility  of 
an  individual  for  DOE  access 
authorization,  the  local  Director  of 
Security  shall  suspend  the  individual’s 
DOE  access  authorization  pending  the 
final  determination  resulting  from  the 
operation  of  the  procedures  provided  in 


this  subpart.  The  access  authorization  of 
an  individual  shall  not  be  suspended 
except  by  the  diWction  of  the  local 
Director  of  Security.  This  authority  to 
suspend  access  authorization  may  not 
be  delegated  but  may  be  exercised  by  an 
individual  who  has  been  designated  in 
writing  as  Acting  local  Director  of 
Security. 

(b)  The  suspension  of  DOE  access 
authorization  shall  be  effected  within 
two  working  days  of  the  completed 
security  adjudication  of  the  information 
which  raises  a  question  concerning  the 
individual’s  eligibility  for  DOE  access 
authorization. 

(c)  Upon  suspension  of  an 
individual’s  access  9^hori2:ation 
pursuant  to  paragrapn  (a)  of  this  section, 
the  individual,  the  individual’s 
employer,  any  other  DOE  Operations 
Office  having  an  access  authorization 
interest  in  the  individual,  and,  if 
known,  any  other  Government  Agency 
where  the  individual  holds  a  security 
clearance  shall  be  notified  immediately 
The  Central  Personnel  Clearance  Index 
shall  also  be  updated.  Notification  to  the 
individual  shall  be  made  in  writing  and 
shall  reflect,  in  general  terms,  the 
reason(s)  why  the  suspension  has  been 
effected. 

(d)  In  addition,  the  Manager,  within 
10  calendar  days  of  the  date  of 
suspension,  shall  submit  a  request  for 
authority  to  conduct  an  administrative 
review  proceeding,  accompanied  by  an 
explanation  of  its  basis,  to  the  Director, 
Office  of  Safeguards  and  Security. 

§710.22  Notice  to  individual. 

(a)  When  the  Director,  Office  of 
Safeguards  and  Security,  has  authorized 
the  institution  of  administrative  review 
procedures  with  respect  to  an 
individual’s  questioned  eligibility  for 
access  authorization,  in  accordance  with 
§  710.7(c),  the  Manager  shall  direct  the 
preparation  of  a  notification  letter, 
approved  by  the  local  Office  of  Chief 
Counsel,  or  the  Office  of  General 
Counsel  for  Headquarters  cases,  for 
delivery  to  the  individual  within  30 
calendar  days  of  the  receipt  of  such 
directive  from  the  Office  of  Safeguards 
and  Security,  unless  an  extension  has 
been  authorized  by  the  Director,  Office 
of  Safeguards  and  Security.  Where 
practicable,  such  letter  shall  be 
presented  to  the  individual  in  person. 

(b)  The  letter  shall  state: 

(1)  That  reliable  information  in  the 
possession  of  DOE  has  created  a 
substantial  doubt  concerning  the 
individual’s  eligibility  for  access 
authorization. 

(2)  The  information  which  creates  a 
substantial  doubt  regarding  the 
individual’s  eligibility  for  access 
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authorfzation  (which  shall  be  as 
comprehensive  and  detailed  as  the 
national  interest  permits). 

(3)  That  the  individual  has  the  option 
to  have  the  substantial  doubt  regarding 
eligibility  for  access  authorization 
resolved  in  one  of  two  ways: 

(i)  By  the  Manager,  without  a  hearing, 
on  the  basis  of  the  existing  information 
in  the  case; 

(ii)  By  personal  appearance  before  a 
Hearing  Officer  (a  “hearing”). 

(4)  That,  if  the  individual  desires  a 
hearing,  the  individual  must,  within  20 
calendar  days  of  the  date  of  receipt  of 
the  notification  letter,  indicate  this  in 
writing  to  the  Manager  from  whom  the 
letter  was  received. 

(5)  That  the  individual  may  also  file 
with  the  Manager  the  individual’s 
written  answer  to  the  reported 
information  which  raises  the  question  of 
the  individual's  eligibility  for  access 
authorization,  and  that,  if  the  individual 
elects  to  request  a  hearing  without  filing 
a  written  answer,  the  request  shall  be 
deemed  a  general  denial  of  all  of  the 
reported  information. 

(6)  That,  if  the  individual  so  requests, 
a  hearing  will  be  scheduled  before  a 
Hearing  Officer,  with  due  regard  for  the 
convenience  and  necessity  of  the  parties 
or  their  representatives,  for  the  purpose 
of  affording  the  individual  an 
opportunity  of  supporting  his  eligibility 
for  access  authorization; 

(7)  That,  if  a  hearing  is  requested,  the 
individual  will  have  the  right  to  appear 
personally  before  a  Hearing  Officer;  to 
present  evidence  in  his  owm  behalf, 
through  w’itnesses,  or  by  documents,  or 
both;  and,  subject  to  the  limitations  set 
forth  in  §  710.27(g),  to  be  present  during 
the  entire  hearing  and  be  accompanied, 
represented,  and  advised  by  counsel  or 
representative  of  the  individual’s 
choosing  and  at  the  individual’s  own 
expense; 

(8)  That  the  individual’s  failure  to  file 
a  timely  written  request  for  a  hearing 
before  a  Hearing  Officer  in  accordance 
with  paragraph  (b)(4)  of  this  section, 
unless  time  deadlines  are  extended  for 
good  cause,  will  be  considered  as  a 
relinquishment  by  the  individual  of  the 
right  to  a  hearing  provided  in  this 
subpart,  and  that  in  such  event  a  final 
decision  will  be  made  by  the  Manager; 
and 

(9)  That  in  any  proceedings  under  this 
subpart  EKjE  Coimsel  will  be 
participating  on  behalf  of  and 
representing  the  Department  of  Energy, 
and  that  any  statements  made  by  the 
individual  to  DOE  Coimsel  may  be  used 
in  subsequent  proceedings. 


§710.23  Additional  information. 

The  notification  letter  referenced  in 
§  710.22  shall  also: 

(a)  Describe  the  individual’s  access 
authorization  status  until  further  notice: 

(b)  Advise  the  individual  of  the  right 
to  counsel  at  the  individual’s  own 
expense  at  each  and  every  stage  of  the 
proceeding: 

(c)  Provide  the  name  and  telephone 
number  of  the  designated  DOE  official 
to  contact  for  any  further  information 
desired,  including  an  explanation  of  the 
individual’s  rights  under  the  Privacy 
Act  of  1974;  and 

(d)  Include  a  copy  of  10  CFR  part  710, 
subpart  A. 

§  710.24  Extensions  of  time  by  the 
Operations  Office  Manager. 

The  Manager  may.  for  good  cause 
shown,  at  the  written  request  of  the 
individual,  extend  the  time  for  filing  a 
written  request  for  a  hearing,  and/or  the 
time  for  filing  a  written  answer  to  the 
matters  contained  in  the  notification 
letter.  The  Manager  shall  notify  the 
Director.  Office  of  Safeguards  and 
Security,  when  such  extensions  have 
been  approved. 

§  71 0.25  Appointment  of  DOE  Counsel. 

(a)  Upon  receipt  fi'om  the  individual 
of  a  written  request  for  a  hearing,  an 
attorney  shall  forthwith  be  assigned  by 
the  Manager  to  act  as  DOE  Counsel. 

(b)  DOE  Counsel  is  authorized  to 
consult  directly  with  the  individual  if 
he  is  not  represented  by  counsel,  or 
with  the  individual’s  counsel  or 
representative  if  so  represented,  to 
clarify  issues  and  reach  stipulations 
with  respect  to  testimony  and  contents 
of  documents  and  other  physical 
evidence.  Such  stipulations,  when 
entered  into  and  approved  by  the 
Hearing  Officer,  shall  be  binding  upon 
the  individual  emd  the  DOE  for  the 
purposes  of  this  subpart. 

§  71 0.26  Appointment  of  Hearing  Officer; 
prehearing  conference;  commencement  of 
hearings. 

(a)  Upon  receipt  of  a  request  for  a 
hearing,  the  Manager  shall  in  a  timely 
manner  transmit  that  request  to  the 
Office  of  Hearings  and  Appeals,  and 
identify  the  DOE  Counsel.  The  Manager 
shall  at  the  same  time  transmit  a  copy 
of  the  notification  letter  and  the 
individual’s  response  to  the  Office  of 
Hearings  and  Appeals. 

(b)  Upon  receipt  of  the  hearing 
request  ft-om  the  Manager,  the  Director, 
Office  of  Hearings  and  Appeals,  shall 
appoint,  as  soon  as  practicable,  a 
Hearing  Officer. 

(c)  Immediately  upon  appointment  of 
the  Hearing  Officer,  the  Office  of 


Hearings  and  Appeals  shall  notify  the 
individual  and  DOE  Counsel  of  the 
Hearing  Officer’s  identity  and  the 
address  to  which  all  further 
corre^ondence  should  be  sent. 

(d)  The  Hearing  Officer  shall  have  all 
powers  iiQCessary  to  regulate  the 
conduct  of  proceedings  under  this 
subpart,  including,  but  not  limited  to, 
establishing  a  list  of  persons  to  receive 
service  of  papers,  issuing  subpoenas  for 
witnesses  to  attend  the  hearing  or  for 
the  production  of  specific  documents  or 
other  physical  evidence,  administering 
oaths  and  affirmations,  ruling  upon 
motions,  receiving  evidence,  regulating 
the  course  of  the  hearing,  disposing  of 
procedural  requests  or  similar  matters, 
and  taking  other  actions  consistent  with 
the  regulations  in  this  subpart.  Requests 
for  subpoenas  shall  be  liberally  granted 
except  where  the  Hearing  Officer  finds, 
based  on  arguments  of  the  party (s),  that 
the  grant  of  subpoenas  would  clearly 
result  in  evidence  or  testimony  that  is 
repetitious,  incompetent,  irrelevant,  or 
immaterial  to  the  issues  in  the  case.  The 
Hearing  Officer  may  take  sworn 
testimony,  sequester  witnesses,  control 
the  dissemination  or  reproduction  of 
any  record  or  testimony  taken  pursuant 
to  this  part,  including  correspondence, 
or  other  relevant  records  or  tangible 
evidence  including,  but  not  limited  to, 
information  retained  in  computerized  or 
other  automated  systems  in  possession 
of  the  subpoenaed  person. 

(e)  The  Hearing  Officer  will  determine 
the  day,  time,  and  place  for  the  hearing. 
Hearings  will  normally  be  held  at  or 
near  the  appropriate  DOE  facility, 
unless  the  Hearing  Officer  determines 
that  another  location  would  be  more 
appropriate.  Normally  the  location  for 
the  hearing  will  be  selected  for  the 
convenience  of  all  participants.  In  the 
event  the  individual  fails  to  appear  at 
the  time  and  place  specified,  the  record 
in  the  case  shall  be  closed  and  returned 
to  the  Manager,  who  will  then  make  a 
final  determination  regarding  the 
eligibility  of  the  individual  for  DOE 
access  authorization. 

(f)  At  least  7  calendar  days  prior  to  the 
date  scheduled  for  the  hearing,  the 
Hearing  Officer  will  convene  a 
prehearing  conference  for  the  purpose  of 
discussing  stipulations,  exchanging 
exhibits,  identifying  witnesses,  and 
disposing  of  other  appropriate  matters. 
The  conference  will  usually  be 
■conducted  by  telephone. 

(g)  Hearings  shall  commence  within 
90  calendar  days  from  the  date  the 
individual’s  request  for  hearing  is 
received  by  the  Office  of  Hearings  and 
Appeals.  Any  extension  of  the  hearing 
date  shall  be  approved  by  the  Director, 
Office  of  Hearings  and  Appeals. 
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§  710.27  Conduct  of  hearings. 

(a)  In  all  hearings  conducted  under 
this  subpart,  the  individual  shall  have 
the  right  to  be  represented  by  a  person 
of  his  own  choosing.  The  individual  is 
responsible  for  producing  witnesses  in 
his  own  behalf,  including  requesting  the 
issuance  of  subpoenas,  if  necessary,  or 
presenting  other  proof  before  the 
Hearing  Officer  to  support  his  defense  to 
the  allegations  contained  in  the 
notification  letter.  With  the  exception  of 
procedural  or  scheduling  matters,  the 
Hearing  Officer  is  prohibited  from 
initiating  or  otherwise  engaging  in  ex 
parte  discussions  about  the  case  during 
the  pendency  of  proceedings  under  this 
part. 

(b)  Unless  the  Hearing  Officer  finds 
good  cause  for  granting,  a  waiver  of  this 
paragraph  or  granting  an  extension  of 
time,  in  the  event  that  the  individual 
unduly  delays  the  hearing,  such  as  by 
failure  to  meet  deadlines  set  by  the 
Hearing  Officer,  the  record  shall  be 
closed,  and  a  final  decision  shall  be 
made  by  the  Manager  on  the  basis  of  the 
record  in  the  case. 

(c)  Hearings  shall  be  open  only  to 
DOE  Counsel,  duly  authorized 
representatives  of  the  staff  of  DOE,  the 
individual  and  his  counsel  or  other 
representative,  and  such  other  persons 
as  may  be  authorized  by  the  Hearing 
Officer.  Unless  otherwise  ordered  by  the 
Hearing  Officer,  witnesses  shall  testify 
in  the  presence  of  the  individual  but  not 
in  the  presence  of  other  witnesses. 

(d)  DOE  Counsel  shall  present  the 
evidence  supporting  the  issues  raised  in 
the  notification  letter.  The  individual 
shall  be  afforded  the  opportunity  of 
presenting  evidence,  including 
testimony  by  the  individual  in  the 
individual’s  own  behalf.  The  proponent 
of  a  witness  shall  conduct  the  direct 
examination  of  that  witness.  All 
witnesses  shall  be  subject  to  cross- 
examination,  if  possible.  Whenever 
reasonably  possible,  testimony  shall  be 
given  in  person. 

(e)  The  Hearing  Officer  may  ask  the 
witnesses  any  questions  which  the 
Hearing  Officer  deems  appropriate  to 
assure  the  fullest  possible  disclosure  of 
relevant  and  material  facts. 

(f)  During  the  course  of  the  hearing, 
the  Hearing  Officer  shall  rule  on  all 
questions  presented  to  the  Hearing 
Officer  for  the  Hearing  Officer’s 
determination. 

(g)  In  the  event  it  appears  during  the 
course  of  the  hearing  that  Restricted 
Data  or  national  security  information 
may  be  disclosed,  it  shall  be  the  duty  of 
the  Hearing  Officer  to  assure  that 
disclosure  is  not  made  to  persons  who 
are  not  authorized  to  receive  it. 


(h)  Formal  rules  of  evidence  shall  not 
apply,  but  the  Federal  Rules  of  Evidence 
may  be  used  as  a  guide  for  procedures 
and  principles  designed  to  assure 
production  of  the  most  probative 
evidence  available.  The  Hearing  Officer 
shall  admit  into  evidence  any  matters, 
either  oral  or  written,  which  are 
material,  relevant,  and  competent  in 
determining  issues  involved,  including 
the  testimony  of  responsible  persons 
concerning  the  integrity  of  the 
individual.  In  making  such 
determinations,  the  utmost  latitude 
shall  be  permitted  with  respect  to 
relevancy,  materiality,  and  competency. 
The  Hearing  Officer  may  also  exclude 
evidence  which  is  incompetent, 
immaterial,  irrelevant,  or  unduly 
repetitious.  Every  reasonable  effort  shall 
be  made  to  obtain  the  best  evidence 
available.  Hearsay  evidence,  including 
sworn  affidavits  and  statements  by 
confidential  informants,  may  in  the 
discretion  of  the  Hearing  Officer  and  for 
good  cause  shown  be  admitted  without* 
strict  adherence  to  technical  rules  of 
admissibility  and  shall  be  accorded 
such  weight  as  the  circumstances 
warrant. 

(i)  Testimony  of  the  individual  and 
witnesses  shall  be  given  under  oath  or 
affirmation.  Attention  of  the  individual 
and  each  witness  shall  be  directed  to  18 
U.S.C.  1001  and  18  U.S.C.  1621. 

(j)  The  Heeiring  Officer  shall  endeavor 
to  obtain  all  the  facts  that  are  reasonably 
available  in  order  to  arrive  at  findings. 

If,  prior  to  or  during  the  proceedings,  in 
the  opinion  of  the  Hearing  Officer,  the 
allegations  in  the  notification  letter  are 
not  sufficient  to  cover  all  matters  into 
which  inquiry  should  be  directed,  the 
Hearing  Officer  shall  recommend  to  the 
Operations  Office  Manager  concerned, 
that,  in  order  to  give  more  adequate 
notice  to  the  individual,  the  notification 
letter  should  be  amended.  Any 
amendment  shall  be  made  with  the 
concurrence  of  the  local  Office  of  Chief 
Counsel  or  the  Office  of  General 
Counsel  in  Headquarters  cases.  If,  in  the 
opinion  of  the  Hearing  Officer,  the 
circumstances  of  such  amendment  may 
involve  undue  hardships  to  the 
individual  because  of  limited  time  to 
answer  the  new  allegations  in  the 
notification  letter,  an  appropriate 
adjournment  shall  be  granted  upon  the 
request  of  the  individual. 

(k)  A  written  or  oral  statement  of  a 
person  relating  to  the  characterization  in 
the  notification  letter  of  any 
organization  or  person  other  than  the 
individual  may  be  received  and 
considered  by  the  Hearing  Officer 
without  affording  the  individual  an 
opportunity  to  cross-examine  the  person 
m^ing  the  statement  on  matters 


relating  to  the  characterization  of  such 
organization  qr  person,  provided  the  j 
individual  is  given  notice  that  it  has 
been  received  and  may  be  considered  by 
the  Hearing  Officer,  and  is  informed  of 
its  contents  provided  such  is  not  i 

prohibited  by  paragraph  (g)  of  this 
section.  j 

(1)  Any  oral  or  written  statement  | 
adverse  to  the  individual  relating  to  a 
controverted  issue  may  be  received  and 
considered  by  the  Hearing  Officer 
without  affording  an  opportunity  for  ! 

cross-examination  in  either  of  the 
following  circumstances: 

(1)  The  head  of  the  agency  supplying 

the  statement  cerfi^fies  that  the  person 
who  furnished  the  ^formation  is  a 
confidential  informant  who  has  been 
engaged  in  obtaining  intelligence 
information  for  the  Government  and  | 

that  disclosure  of  the  informant’s 
identity  would  be  substantially  harmful 
to  the  national  interest; 

(2)  The  Secretary  or  his  special 

designee  for  that  particular  purpose  has 
preliminarily  determined,  after 
considering  information  furnished  by  j 

the  investigative  agency  as  to  the  j 

reliability  of  the  person  and  the 
accuracy  of  the  statement  concerned, 
that; 

(i)  The  statement  concerned  appears  * 

to  be  reliable  and  material;  and  j 

(ii)  Failure  of  the  Hearing  Officer  to  j 

receive  and  consider  such  statement  ! 

would,  in  view  of  the  access  sought  to 
Restricted  Data,  national  security 
information,  or  special  nuclear  material, 
be  substantially  harmful  to  tho  national 
security  and  that  the  person  who 
furnished  the  information  cannot  appear 
to  testify — 

(A)  Due  to  death,  severe  illness,  or 
similar  cause,  in  which  case  the  identity 
of  the  person  and  the  information  to  be 
considered  shall  be  made  available  to 
the  individual,  or 

(B)  Due  to  some  other  specified  cause 
determined  by  the  head  of  the  agency  to 
be  good  and  sufficient. 

(m)  Whenever  procedures  under 
paragraph  (1)  of  this  section  are  used: 

(1)  The  individual  shall  be  given  a  . 

summary  or  description  of  the  . 

information  which  shall  be  as 
comprehensive  and  detailed  as  the 
national  interest  permits,  and 

(2)  Appropriate  consideration  shall  be 
accorded  to  the  fact  that  the  individual 
did  not  have  an  opportunity  to  cross- 
examine  such  person(s). 

(n)  Records  compiled  in  the  regular 
course  of  business,  or  other  physical 
evidence  other  than  investigative 
reports  obtained  by  DOE,  may  be 
received  and  considered  subject  to 
rebuttal  without  authenticating 
witnesses  provided  that  such 
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information  has  been  furnished  to  DOE 
by  an  investigative  agency  pursuant  to 
its  responsibilities  in  connection  with 
assisting  the  Secretary  to  safeguard 
Restricted  Data,  national  security 
information,  or  special  nuclear  material.*^ 

(o)  Records  compiled  in  the  regular 
course  of  business,  or  other  physical 
evidence  other  than  investigative 
reports,  relating  to  a  controverted  issue 
which,  because  they  are  classified,  may 
not  be  inspected  by  the  individual,  may 
be  received  and  considered  provided 
that: 

(1)  The  Secretary  or  his  special 
designee  for  that  particular  purpose  has 
made  a  preliminary  determination  that 
such  physical  evidence  appears  to  be 
material; 

(2)  The  Secretary  or  his  special 
designee  for  that  particular  purpose  has 
made  a  determination  that  failure  to 
receive  and  consider  such  physical 
evidence  would,  in  view  of  the  access 
sought  to  Restricted  Data,  national 
security  information,  or  special  nuclear 
material  sought,  be  substantially 
harmful  to  the  national  security;  and 

(3)  To  the  extent  that  national  security 
permits,  a  summary  or  description  of 
such  physical  evidence  is  made 
available  to  the  individual.  In  every 
such  case,  information  as  to  the 
authenticity  and  accuracy  of  such 
physical  evidence  furnished  by  the 
investigative  agency  shall  be 
considered. 

(p)  The  Hearing  Officer  may  request 
the  local  Director  of  Security  to  arrange 
for  additional  investigation  on  any 
points  which  are  material  to  the 
deliberations  of  the  Hearing  Officer  and 
which  the  Hearing  Officer  believes  need 
extension  or  clarification.  In  this  event, 
the  Hearing  Officer  shall  set  forth  in 
writing  those  issues  upon  which  more 
evidence  is  requested,  identifying  where 
possible  persons  or  sources  from  which 
the  evidence  should  be  sought.  The 
local  Director  of  Security  shall  make 
every  effort  through  appropriate  sources 
to  obtain  additional  information  upon 
the  matters  indicated  by  the  Hearing 
Officer. 

(q)  A  written  transcript  of  the  entire 
proceedings  shall  be  made  and,  except 
for  portions  containing  Restricted  Data 
or  national  security  information,  a  copy 
of  such  transcript  shall  be  furnished  the 
individual  without  cost. 

(r)  Whenever  information  is  made  a 
part  of  the  record  under  the  exceptions 
authorized  by  paragraphs  (1)  or  (o)  of 
this  section,  the  record  shall  contain 
certificates  evidencing  that  the 
determinations  required  therein  have 
been  made. 


§  710.28  Opinion  of  the  Hearing  Officer. 

(a)  The  Hearing  Officer  shall  carefully 
consider  the  record  in  view  of  the 
standards  set  forth  herein  and  shall 
render  an  initial  opinion  as  to  whether 
the  grant  or  restoration  of  access 
authorization  to  the  individual  would 
not  endanger  the  common  defense  and 
security  and  would  be  clearly  consistent 
with  the  national  interest.  In  resolving 

a  question  concerning  the  eligibility  of 
an  individual  for  access  authorization 
under  these  procedures,  the  Hearing 
Officer  shall  consider  the  factors  stated 
in  §  710.7(d)  to  determine  whether  the 
findings  will  be  adverse  or  favorable. 

(b)  In  reaching  the  findings,  the 
Hearing  Officer  shall  consider  the 
demeanor  of  the  witnesses  who  have 
testified  at  the  hearing,  the  probability 
or  likelihood  of  the  truth  of  their 
testimony,  their  credibihty,  the 
authenticity  and  accuracy  oj 
documenteiry  evidence,  or  lack  of 
evidence  on  any  material  points  in 
issue.  If  the  individual  is,  or  may  be, 
handicapped  by  the  non-disclosure  to 
the  individual  of  confidential 
information  or  by  lack  of  opportunity  to 
cross-examine  confidential  informants, 
the  Hearing  Officer  shall  take  that  fact 
into  consideration.  Possible  impact  of 
the  loss  of  the  individual’s  access 
authorization  upon  the  DOE  program 
shall  not  be  considered  by  the  Hearing 
Officer. 

(c)  The  Hearing  Officer  shall  make 
specific  findings  based  upon  the  record 
as  to  the  validity  of  each  of  the 
allegations  contained  in  the  notification 
letter  and  the  significance  which  the 
Hearing  Officer  attaches  to  such  valid 
allegations.  These  findings  shall  be 
supported  fully  by  a  statement  of 
reasons  which  constitute  the  basis  for 
such  findings. 

(d)  The  Hearing  Officer’s  opinion 
shall  be  predicated  upon  the  Hearing 
Officer’s  findings  of  met.  If,  after 
considering  all  the  factors  in  light  of  the 
criteria  set  forth  in  this  subpart,  the 
Hearing  Officer  is  of  the  opinion  that  it 
will  not  endanger  the  common  defense 
and  security  and  will  be  clearly 
consistent  with  the  national  interest  to 
grant  or  continue  access  authorization  to 
the  individual,  the  Hearing  Officer  shall 
render  a  favorable  opinion;  otherwise, 
the  Hearing  Officer  shall  render  an 
adverse  opinion. 

(e)  The  Office  of  Hearings  and 
Appeals  shall  issue  the  opinion  of  the 
Hearing  Officer  within  30  calendar  days 
of  the  receipt  of  the  hearing  transcript 
by  the  Hearing  Officer,  or  the  closing  of 
the  record,  wffichever  is  later,  unless  an 
extension  is  granted  by  the  Director, 
Office  of  Hearings  and  Appeals.  Copies 
of  the  Hearing  Officer’s  opinion  will  be 


provided  to  the  Office  of  Security 
Affairs,  the  Manager,  the  individual 
concerned  and  his  counsel  or  other 
representative,  DOE  Counsel,  and  any 
other  party  identified  by  the  Hearing 
Officer.  At  that  time,  the  individual 
shall  als6^e*  notified  of  his  right  to 
request  further  review  of  his  case 
pursuant  to  §  710.2S. 

(f)  In  the  event  the  Hearing  Officer’s 
opinion  is  favorable  to  the  individual,  a 
copy  of  the  administrative  record  in  the 
case  shall  also  be  provided  to  the  Office 
of  Security  Affairs.  The  Director,  Office 
of  Security  Affairs  will  determine 
whether: 

(1)  To  grant  or  reinstate  the 
individual’s  access  authorization,  or 

(2)  To  refer  the  case  to  the  Director. 
Office  of  Hearings  and  Appeals,  for 
further  review. 

(g)  In  the  event  the  Hearing  Officer’s 
opinion  is  adverse  to  the  individual, 
and  the  individual  does  not  file  a 
request  for  further  review  pursuant  to 
§  710.29,  a  copy  of  the  administrative 
record  shall  be  provided  to  the  Director, 
Office  of  Security  Affairs,  who  shall 
make  a  final  determination  on  the  basis 
of  the  material  contained  in  the 
administrative  record. 

§  710.29  Action  on  the  Hearing  Officer's 
opinion. 

(a)  The  Office  of  Security  Affairs  or 
the  individual  involved  may  file  a 
request  for  review  of  the  Hearing 
Officer’s  opinion  issued  imder  §  710.28 
within  30  calendar  days  of  receipt  of  the 
opinion.  Any  such  request  shall  be  filed 
with  the  Director.  Office  of  Hearings  and 
Afmeals,  and  served  on  the  other  party 

(b)  Within  15  calendar  days  after 
filing  a  request  for  review  under  this 
section,  the  party  seeking  review  shall 
file  a  statement  identifying  the  issues  on 
which  it  wishes  the  Director,  Office  of 
Hearings  and  Appeals,  to  focus.  A  copy 
of  such  statement  shall  be  served  on  the 
other  party,  who  may  file  a  response 
within  20  days  of  receipt  of  the 
statement. 

(c)  The  Director.  Office  of  Hearings  ^ 
and  Appeals,  may  initiate  an 
investigation  of  any  statement  contained 
in  the  request  for  review  and  utilize  any 
relevant  facts  obtained  by  such 
investigation  in  conducting  the  review 
of  the  Hearing  Officer’s  opinion.  The 
Director.  Office  of  Hearings  and 
Appeals,  may  solicit  and  accept 
submissions  ft-om  either  the  individual 
or  the  Office  of  Security  Affairs,  that  are 
relevant  to  the  review,  provided  that 
both  parties  are  afforded  an  opportunity 
to  respond  to  all  third  person 
submissions.  The  Director,  Office  of 
Hearings  and  Appeals,  may  establish 
appropriate  time  frames  to  allow  for 
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such  responses.  In  reviewing  the 
Hearing  Officer’s  opinion,  the  Director, 
Office  of  Hearings  and  Appeals,  may 
consider  any  other  source  of 
information  that  will  advance  the 
evaluation.  All  information  obtained  '' 
under  this  section  shall  be  made  part  of 
the  administrative  record. 

(d)  Within  45  days  of  the  closing  of 
the  record,  the  Director,  Office  of 
Hearings  and  App>eals,  shall  make 
specific  findings  disposing  of  each 
substantial  issue  identified  in  a  written 
statement  in  support  of  the  request  for 
review  and  the  written  response 
submitted  by  either  the  individual  or 
the  Office  of  Security  Affairs,  and  shall 
predicate  his  opinion  on  the 
administrative  record,  including  any 
new  evidence  that  may  have  been 
submitted  pursuant  to  §  710.30.  If,  after 
considering  aH  the  factors  in  light  of  the 
criteria  set  forth  in  this  subpart,  the 
Director,  Office  of  Hearings  and 
Appeals,  is  of  the  opinion  that  it  will 
not  endanger  the  common  defense  and 
security  and  will  be  clearly  consistent 
with  the  national  interest  to  grant  or 
continue  access  authorization  to  the 
individual,  the  Director,  Ofiice  of 
Hearings  and  Appeals,  shall  render  an 
opinion  favorable  to  the  individual; 
otherwise,  the  Director,  Office  of 
Hearings  and  Appeals,  shall  render  an 
opinion  adverse  to  the  individual  The 
written  opinion  of  the  Director.  Office  of 
Hearings  and  Appeals,  shall  be  provided 
to  the  Erector,  Office  of  Security 
Affairs,  accompanied  by  the 
administrative  record  in  the  case.  The 
Director,  Office  of  Hearings  and 
Appeals,  shall  notify  the  individual  of 
the  foregoing  action. 

(e)  Within  30  calendar  days  of  receipt 
of  the  opinion  of  the  Director,  Office  of 
Hearings  and  Appeals,  the  Director, 
Office  of  Security  Affairs,  will  make  the 
final  determination,  based  on  a 
complete  review  of  the  record,  whether 
access  authorization  shall  be  granted  or 
denied,  or  reinstated  or  revoked.  If,  after 
considering  all  of  the  factors  in  light  of 
the  criteria  set  forth  in  this  subpart,  the 
Director,  Office  of  Security  Affairs, 
determines  that  it  will  not  endanger  the 
common  defense  and  security  and  will 
be  clearly  consistent  with  the  national 
interest,  access  authorization  shall  be 
granted  to  or  reinstated  for  the 
individual;  otherwise,  the  Director, 
Office  of  Security  Affairs,  shall 
determine  that  access  authorization 
shall  be  denied  to  or  revoked  for  the 
individual. 

(f)  The  Director,  Office  of  Security 
Affairs,  shall,  through  the  Director, 
Office  of  Safeguards  and  Security, 
inform  the  individual  involved  and  his 
counsel  or  representative,  in  virriting  of 


the  final  determination  and  provide  a 
copy  of  the  written  opinion  rendered  by 
the  Director,  Office  of  Hearings  and 
Appeals.  Copies  of  the  correspondence 
shall  also  be  provided  to  the  Director, 
Office  of  Hearings  and  Appeals,  the 
Manager,  DOE  Counsel,  and  any  other 
party,  in  the  event  of  an  adverse 
determination,  the  correspondence  shall 
indicate  the  findings  by  the  Director, 
Office  of  Security  Affairs,  jyith  respect 
to  each  allegation  contained  in  the 
notification  letter. 

§  710.30  New  evidence. 

(a)  In  the  event  of  the  discovery  of 
new  evidence  prior  to  final 
determination  of  the  individual’s 
eligibility  for  access  authorization,  such 
evidence  shall  be  submitted  by  the 
offering  party  to  the  Director,  Office  of 
Safeguard  and  Security. 

(b)  The  Director,  Office  of  Safeguards 
and  Security,  shall:  (1)  Refer  the  matter 
to  the  Hearing  Officer  appointed  in  the 
individual’s  case  if  the  Hearing  Officer 
has  not  yet  issued  an  opinion.  The 
Hearing  Officer  getting  the  application 
for  the  presentation  of  new  evidence 
shall  determine  the  appropriate  form  in 
which  any  new  evidence,  and  the  other 

arty’s  response,  shall  be  received,  e.g., 
y  testimony  before  the  Hearing  Officer, 
by  deposition  or  by  affidavit.  (2)  In 
those  cases  where  the  Hearing  Officer’s 
opinion  has  been  issued,  the  application 
for  presentation  of  new  evidence  ^all 
be  referred  to  the  Director.  Office  of 
Hearings  and  Appeals,  or  the  Director, 
Office  of  Security  Aftairs,  depending 
upon  where  the  case  resides.  In  the 
event  that  the  Director,  Office  of 
Hearings  and  Appeals,  or  Director, 

Office  of  Security  Affeirs,  determines 
that  the  new  evidence  should  be 
received,  he  shall  determine  the  form  in 
which  it.  and  the  other  party’s  response, 
shall  be  received. 

(c)  When  new  evidence  submitted  by 
either  party  is  received  into  the  record, 
the  opposing  party  shall  be  afforded  the 
opportunity  to  cross-examine  the  source 
of  the  new  information  or  to  submit  a 
written  response,  unless  the  information 
is  subject  to  the  exceptions  in  §  710.27 
II)  or  (o). 

§  710.31  Action  by  the  Secretary. 

(a)  Whenever  an  individual  has  not 
been  afforded  an  opportunity  to  cross- 
examine  witnesses  who  have  furnished 
information  adverse  to  the  individual 
under  the  provisions  of  §  710.27  (1)  or 
(o),  only  the  Secretary  may  issue  a  final 
determination  denying  or  revoking  the 
access  authmization  after  personally 
reviewing  the  record. 

(b)  When  the  Secretary  makes  a  final 
determination  regarding  the  individual’s 


eligibility  for  DOE  access  authorization, 
the  individual  will  be  notified,  by  the 
Director,  Office  ofSecurity  Affairs,  of 
that  decision  and  of  the  Secretary’s 
findings  with  respect  to  each  allegation 
contained  in  the  notification  letter  and 
each  substantial  issue  identified  in  the 
statement  in  support  of  the  request  for 
review. 

(c)  Nothing  contained  in  these 
procedures  shall  be  deemed  to  limit  or 
affect  the  responsibility  and  powers  of 
the  Secretary  to  issue  subpoenas  or  to 
deny  or  revoke  access  to  Restricted  Data, 
national  security  information,  or  special 
nuclear  material  if  the  security  of  ffie 
nation  so  requires.  The, Secretary’s 
authority  may  not  be  d^egated  and  may 
be-exercised  only  when  the  Secretary 
determines  that  the  procedures 
prescribed  in  paragraphs  710.27  (1)  or 
(o)  cannot  be  invoked  consistent  with 
the  national  security,  and  such 
determination  shall  he  conclusive. 

§710.32  Reconsideration  of  access 
eiigibtHty. 

(a)  Where,  pursuant  to  the  procedures 
set  forth  in  §§  710.20  through  710.31, 
the  Director,  Office  of  Security  Affairs, 
or  the  Secretary  has  made  a 
determination  granting  or  reinstating 
access  authorization  to  an  individual, 
the  individual’s  eligibility  for  access 
authorization  shall  be  reconsidered 
when  previously  unconsidered 
substantially  derogatory  information- is 
identified,  or  the  individual  violates  a 
commitment  or  promise  upon  which  the 
DOE  previously  relied  to  fevorahly 
resolve  an  issue  of  access  eligibility. 

(b)  Where,  pursuant  to  those 
procedures,  the  Manager,  Director, 
Office  of  Security  Affairs,  or  the 
Secretary  has  made  a  determination 
denying  or  revoking  access 
authorization  to  an  individual,  the 
individual’s  eligibility  for  access 
authorization  may  be  reconsidered 
when  there  is  a  bona  fide  offer  of 
employment  requiring  access  to 
Restricted  Data,  national  security 
information  or  special  nuclear  material, 
and  there  is  either: 

(1)  Material  and  relevant  new 
evidence  which  the  individual  and  the 
individual’s  representatives  aie  without 
fault  in  failing  to  present  earlier,  or 

(2)  Convincing  evidence  of 
reformation  or  rehabilitation. 

(c)  A  request  for  reconsideration  shall 
be  submitted  in  writing  to  the  Manager 
having  jurisdiction  over  the  position  for 
which  access  authorization  is  required. 
A  request  for  reconsideration  shall  be 
accompanied  by  an  affidavit  setting 
forth  in  detail  the  new  evidence  or 
evidence  of  reformation  or 
rehabilitation.  The  Manager  shall  nolify 
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the  individual  as  to  whether  the 
individual’s  eligibility  for  access 
authorization ^ill  be  reconsidered  and, 
if  so,  the  method  by  which  such 
reconsideration  will  be  accomplished. 

(d)  Final  determinations  regarding 
eligibility  for  DOE  access  authorization 
in  reconsideration  cases  shall  be  made 
by  the  Director,  Office  of  Security 
Affairs. 

Miscellaneous 

§710.33  Terminations. 

In  the  event  the  individual  is  no 
longer  an  applicant  for  access 
authorization  or  no  longer  requires 
access  authorization,  the  procedures  of 
this  subpart  shall  be  terminated  without 
a  final  determination  as  to  the 
individual’s  eligibility  for  access 
authorization. 

§  71 0.34  Attorney  representation. 

In  the  event  the  individual  is 
represented  by  an  attorney  or  other 
representative,  the  individual  shall  file 
with  the  Hearing  Officer  and  EMDE 
Counsel  a  document  designating  such 
attorney  or  representative  and 
authorizing  such  attorney  or 
representative  to  receive  all 
correspondence,  transcripts,  and  other 
documents  pertaining  to  the  proceeding 
under  this  subpart. 

§  71 0.35  Time  frames. 

Statements  of  time  established  for 
processing  aspects  of  a  case  under  this 
subpart  are  the  agency’s  desired  time 
frames  in  implementing  the  procedures 
set  forth  in  this  subpart.  They  shall  have 
no  impact  upon  the  final  disposition  of 
an  access  authorization  by  an 
Operations  Office  Manager,  the  Director, 
Office  of  Security  Affairs,  or  the 
Secretary,  and  shall  confer  no  rights 
upon  an  individual  whose  eligibility  for 
access  authorization  is  being 
considered. 

Appendix  A  to  Subpart  A — Selected 
Provisions  of  the  Atomic  Energy  Act  of 
1954,  as  Amended,  Sec.  141  (42  U.S.C. 
2161),  Sec.  145  (42  U.S.C.  2165),  Sec. 

161  (42  U.S.C.  2201) 

(By  authority  of  the  Energy  Reorganization 
acts  of  1974  (42  U.S.C.  5814)  the 
Administrator  of  DOE  or  his  designated 
representative  is  to  be  substituted  for  the 
“Commission”  and  “General  Manager”  as 
appropriate.) 

Sec.  141.  Policy.  It  shall  be  the  policy  of 
the  Commission  to  control  the  dissemination 
and  disclosure  of  Restricted  Data  in  such  a 
manner  as  to  assure  the  common  defense  and 
security  *  *  * 

Sec.  145.  Restriction,  (a)  No  arrangement 
shall  be  made  under  section  31,  no  contract 
shall  be  made  or  continued  in  effect  under 
section  141  and  no  license  shall  be  issued 


under  section  103  or  104,  unless  the  person 
with  whom  such  arrangement  is  made,  the 
contractor  or  prospective  contractor,  or  the 
prospective  licensee  agrees  in  writing  not  to 
permit  any  individual  to  have  access  to 
Restricted  Data  until  the  Civil  Service 
Commission  shall  have  made  an 
investigation  and  report  to  the  Commission 
on  the  character,  association,  and  loyalty  of 
such  individual,  and  the  Commission  shall 
have  determined  that  permitting  such  person 
to  have  access  to  Restricted  Data  will  not 
endanger  the  common  defense  and  security. 

(b)  Except  as  authorized  by  the 
Commission  or  the  General  Manager  upon  a 
determination  by  the  Comtnission  or  General 
Manager  that  such  action  is  clearly  consistent 
with  the  national  interest,  no  individual  shall 
be  employed  by  the  Commission  nor  shall 
the  Commission  permit  any  individual  to 
have  access  to  Restricted  Data  until  the  Civil 
Service  Commission  shall  have  made  an 
investigation  and  report  to  the  Commission 
on  the  character,  associations,  and  loyalty  of 
such  individual  and  the  Commission  shall 
have  determined  that  permitting  such  p)erson 
to  have  access'to  Restricted  Data  will  not 
endanger  the  common  defense  and  security. 

(c)  In  lieu  of  the  investigation  and  report 
to  be  made  by  the  Civil  Ser\'ice  Commission 
pursuant  to  subsection  (b)  of  this  appendix, 
the  Commission  may  accept  an  investigation 
and  report  on  the  character,  associations,  and 
loyalty  of  an  individual  made  by  another 
Government  agency  which  conducts 
personnel  security  investigations,  provided 
that  a  security  clearance  has  been  granted  to 
such  individual  by  another  Government 
agency  based  on  such  investigation  and 
report. 

(d)  In  the  event  an  investigation  made 
pursuant  to  subsections  (a)  and  (b)  of  this 
appendix  develops  any  data  reflecting  that 
the  individual  who  is  the  subject  of  the 
investigation  is  of  questionable  loyalty,  the 
Civil  Service  Commission  shall  refer  the 
matter  to  the  Federal  Bureau  of  Investigation 
for  the  conduct  of  a  full  field  investigation, 
the  results  of  which  shall  be  furnished  to  the 
Civil  Service  Commission  for  its  information 
and  appropriate  action. 

(e)  If  the  President  deems  it  to  be  in  the 
national  interest  he  may  from  time  to  time 
determine  that  investigations  of  any  group  or 
class  which  are  required  by  subsections  (a), 
(b),  and  (c)  of  this  appendix  be  made  by  the 
Federal  Bureau  of  Investigation. 

(f)  Notwithstanding  the  provisions  of 
subsections  (a),  (b),  and  (c)  of  this  appendix, 
a  majority  of  the  members  of  the  Commission 
shall  certify  those  specific  positions  which 
are  of  a  high  degree  of  importance  or 
sensitivity,  and  upon  such  certification,  the 
investigation,  and  reports  required  by  such 
provisions  shall  be  made  by  the  Federal 
Bureau  of  Investigation. 

(g)  The  Commission  shall  establish 
standards  and  specification  in  writing  as  to 
the  scope  and  extent  of  investigations,  the 
reports  of  which  will  be  utilized  by  the 
Commission  in  making  the  determination, 
pursuant  to  subsections  (a),  (b),  and  (c)  of  this 
appendix,  that  permitting  a  person  access  to 
Restricted  Data  will  not  endanger  the 
common  defense  and  security.  Such 
standards  and  specifications  shall  be  based 


on  the  location  and  class  or  kind  of  work  to 
be  done  and  shall,  among  other 
considerations,  take  into  account  the  degree 
of  importance  to  the  common  defense  and 
security  of  the  Restricted  Data  to  which 
access  will  be  permitted. 

(h)  Whe^vey  the  Congress  declares  that  a 
state  of  war  exists,  or  in  the  event  of  a 
national  disaster  due  to  enemy  attack,  the 
Commission  is  authorized  during  the  state  of 
war  or  period  of  national  disaster  due  to 
enemy  attack  to  employ  individuals  and  to 
permit  individuals  access  to  Restricted  Data 
pending  the  investigation  report,  and 
determination  required  by  section  145b.  to 
the  extent  that  and  so  long  as  the 
Commission  finds  that  such  action  is 
required  to  prevent  impairment  of  its 
activities  in  furtherance  of  the  common 
defense  and  security. 

Sec.  161.  General  provisions.  In  the 
performance  of  its  functions  the  Commission 
is  authorized  to: 

(a)  Establish  advisory  boards  to  advise  with 
and  make  recommendations  to  the 
Commission  on  the  legislation,  policies, 
administration,  research  and  other  matters; 
Provided,  That  the  Commission  issues 
regulations  setting  forth  the  scope, 
procedure,  and  limitations  of  the  authority  of 
each  such  board. 

(b)  Establish  by  rule,  regulation,  or  order, 
such  standards  and  instructions  to  govern  the 
possession  and  use  of  special  nuclear 
material,  and  byproduct  material  as  the 
Commission  may  deem  necessary  or 
desirable  to  promote  the  common  defense 
and  security  or  to  protect  health  or  to 
minimize  danger  to  life  or  property. 

(c)  Make  such  studies  and  investigations, 
obtain  such  information,  and  hold  such 
meetings  or  hearings  as  the  Commission  may 
deem  necessary  or  proper  to  assist  it  in  the 
administration  or  enforcement  of  this  Act.  or 
any  regulations  or  orders  issued  thereunder. 
For  such  purposes  the  Commission  is 
authorized  to  administer  oaths  and 
affirmations,  and  by  subpoena  to  require  any 
person  to  appear  and  testify,  or  to  appear  and 
produce  documents,  or  both,  at  any 
designated  place.  No  person  shall  be  excused 
from  complyirig  with  any  requirements  under 
this  paragraph  because  of  his  privilege 
against  self-incrimination,  but  the  immunity 
provisions  of  the  compulsory  Testimony  Act 
of  February  11.  1893,  shall  apply  with 
respect  to  any  individuals  who  specifically 
claims  such  privilege.  Witnesses  subpoenaed, 
under  this  subsection,  shall  be  paid  the  same 
fees  and  mileage  as  are  paid  witnesses  in  the 
district  courts  of  the  United  States. 
***** 

(i)  Prescribe  such  regulations  or  orders  as 
it  may  deem  necessary  (1)  to  protect 
Restricted  Data  received  by  any  person  in 
connection  with  any  activity  authorized 
pursuant  to  this  Act,  (2)  to  guard  against  the 
loss  or  diversion  of  any  special  nuclear 
material  acquired  by  any  person  pursuant  to 
section  53  or  produced  by  any  person  in 
connection  with  any  activity  authorized 
pursuant  to  the  Act,  to  prevent  any  use  or 
disposition  thereof  which  the  Commission 
may  determine  to  be  inimical  to  the  common 
defense  and  security,  including  regulations 
or  orders  designating  activities,  involving 
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quantities  of  special  nikciear  material  which 
in  the  opinion  of  the  Commission  are 
important  to  the  common  defense  and 
security,  that  may  be  conducted  oniy  by 
persons  whose  chara«>'ter,  associations,  and 
loyalty  shall  have  been  investigated  under  ,, 
standards  and  specifications  established  by 
the  Commission  and  as  to  whom  the 
Commission  shall  have  determined  that 
permitting  each  person  to  conduct  the 
activity  will  not  be  inimical  to  the  common 
defense  and  security,  and  (3)  to  govern  any 
activity  authorized  pursuant  to  this’ Act, 
including  standards  and  restrictions 
governing  the  design,  location,  and  operation 
of  facilities  used  in  the  conduct  of  such 
activity  in  order  to  protect  health  and  to 
minimize  danger  to  life  or  {Mopeity; 

if  *  *  «  • 

(n)  Delegate  to  the  General  Manager  or 
other  officers  of  the  Oanmissicm  any  of  those 
functions  assigned  to  it  under  this  Act  except 
those  specified  in  sections  51,‘57b.,  61, 108, 
123, 145b.  (with  respect  to  the  determination 
of  those  persons  to  whom  the  Commission 
may  reveal  Restricted  Data  in  the  national 
interest),  145f.  and  16ta. 
***** 

(p)  Make,  promulgate,  issue,  rescind,  and 
amend  such  rules  and  regulations  as  may  be 
necessary  to  carry  out  the  purposes  of  this 
Act. 

IFR  Doc.  93-29845  Filed  12-7-93;  8:45  ami 
BILUNG  CODE  M50-01-P 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

12CFR  Part  330 
RIN3064-AB28 

Deposit  Insurance  Coverage 

AGENCY:  Federal  Deposit  Insurance 
Corporation  (FDIC). 

ACTION:  Proposed  rule. 

SUMMARY:  The  FDIC  is  proposing  to 
amend  its  deposit  insurance  regulaticms 
to  require  that;  Upon  request,  an  insured 
depository  institution  disclose  in 
writing  to  existing  and  prospective 
depositors  of  employee  benefit  plan 
funds  certain  capital  information, 
including  its  current  Prompt  Corrective 
Action  (PCi\)  capital  catt^ory  and 
whether  employee  benefit  plan  deposits 
would  be  eligible  for  “pass-through” 
insurance  covmage;  upon  opening  an 
account  compri.sed  of  employee  l^cefit 
plan  funds,  an  insured  depository 
institution  disclose  in  vinriting  its  PCA 
capital  category  and  whether  the 
deposits  are  eligible  for  “pass-through” 
deposit  insurance  coverage;  upon  a 
reduction  in  its  capital  category  from 
“well  capitalized”  to  “adequately 
capitalij^”  an  insured  depository 
institution  disclose  to  all  its  employee 
benefit  plan  depositors  the  institution’s 


new  PCA  capital  category  and  whether 
new,  rolled-over  or  renewed  employee 
benefit  plan  deposits  are  eligible  for 
“pass-through”  insurance  coverage;  and 
an  insured  depository  institution 
disclose  in  writing  to  employee  benefit 
plan  depositors  when  new,  rolled-over 
or  renewed  employee  benefit  plan 
deposits  will  not  be  eligible  for  “pass¬ 
through”  deposit  insurance  coverage. 

The  FDIC  also  is  proposing  two  ^ 
technical  amendmerits  ttt  its  insurance 
regulations  that  are  unrelated  to  the 
proposed  amendments  concerning 
"pass-through”  insurance  coverage.  The 
technical  amendments  involve  the 
insurance  rules  for  }oint  accounts  and 
accounts  for  which  an  insured 
depository  institution  is  acting  as  a 
fiduciary. 

The  intended  effects  of  the  proposed 
rule  on  “pass-through”  deposit 
insurance  are  to  reduce  the  uncertainty 
about  whether  Mnployee  benefit  pletn 
deposits  are  eligible  for  “pass-through” 
deposit  insurance  coverage  and  to 
require  insured  depository  institutions 
to  provide  timely  disclosure  to 
employee  benefit  plan  depositors  when 
'“pass-through”  deposit  insurance 
coverage  is  no  longer  available.  The  two 
techni^  amendments  are  intended  to 
clarify  the  insurance  rules  involving 
joint  accounts  and  accovmts  for  which 
an  insured  depository  institution  is 
acting  as  a  fiduciary. 

DATES:  Written  comments  must  be 
received  by  the  FDIC  on  or  before 
February  7, 1994. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of  the 
Executive  Secretary,  Federal  Deposit 
Insurance  Corporation,  550  -  ITfii  Street, 
NW,  Washington,  DC,  20429.  Comments 
may  be  hand-delivered  to  Room  F— 400, 
1776  F  Street,  NW.,  Washington,  DC 
20429,  on  business  days  between  8:30 
a.m.  and  5  p.m.  (FAX  number;  (202) 
898—3838).  Comments  will  be  available 
for  inspection  in  room  7118,  550  -  17th 
Street,  N.W.,  Washington,  D.C.  between 
9  a.m.  and  4:30  p.m.  on  busi’ness  days. 
FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  M.  Gautsch,  Examination 
Specialist,  Division  of  Supervision  (202/ 
898-6912)  or  Joseph  A.  DiNuzzo, 
Counsel,  Legal  Division  (202/898-7349), 
Federal  Deposit  Insurance  Corporation, 
Washington,  DC,  20429. 

SUPPLEMENTARY  INFORMATION: 
Background 

Section  311  of  the  Federal  Deposit 
Insurance  Corporation  Improvement  Act 
of  1991  (Pub.  L.  102-242, 105  Stat. 

2236)  (FDICIA)  amended  various 
provisions  of- the  Federal  Deposit 
Insurance  Act  (FDI  Act)  governing 


deposit  insurance  coverage.  The  FDIC 
Board  of  Director  (Board)  recently 
revised  the  FDIC'p  insurance  regulations 
to  incorporate  the  amendments  made  by 
section  311  of  FDICIA  to  the  FDI  Act  (58 
FR  29952  (May  25, 1993)).  In  particular, 

§  330.12  of  the  FDIC’s  regulations  (12 
CFR  330.12)  was  substantially  revised  to 
reflect  the  new  limitations  imposed  by 
section  311  of  FDICL\  affecting  the 
“pass-through”  deposit  insurance 
provided  for  employee  benefit  accounts. 
(The  expression  "pass-through” 
insurance  means  diat  the  in.surance 
coverage  passes  through  to  each  owner/ 
beneficiary  of  the  applicable  deposit.) 

As  required  by  section,  311  of  FDICIA. 
under  the  revised  insulhnce  rules, 
whether  or  not  an  employee  benefit  plan 
deposit  is  entitled  to  “pass-through” 
deposit  insiuance  coveraga  is  based,  in 
part,  upon  the  capital  status  of  an 
insured  depository  institution  at  the 
time  the  deposit  is  accepted. 

Specifically.  §  330.12(b)  provides  that 
employee  benefit  plan  deposits  are 
entitled  to  “pass-through”  insurance 
coverage  only  if  made  in  insured 
institutions  that  can  accept  brokered 
deposits  (pursuant  to  section  29  of  the 
FDI  Act,  12  U.S.C.  1831f)  at  the  time 
they  accept  the  employee  benefit  plan 
deposits.  Section  29  of  the  FDI  Act 
prohibits  insiired  depository  institutions 
that  are  not  "well  capitalized”, 
institutions  that  are  "adequately 
capitalized”  but  have  not  obtained  a 
waiver  fi^om  the  FDIC  and 
“undercapitalized”  institutions  (or 
institutions  in  worse  capital  categories) 
from  accepting  brokered  deposits.  i  A 
brokered  deposit  is  defined  in  §  337.6  of 
the  FDIC’s  regulations  (12  CFR  337.6)  as 
any  deposit  that  is  obtained,  directly  or 
indirectly,  from  or  through  the 
mediation  or  assistance  of  a  deposit 
broker.2 

•The  revised  §  330.12(b)  reiterates  an 
additional  provision  in  section  311  of 
FDICIA  providing  that,  even  if  an 
insured  institution  cannot  accept 
brokered  deposits,  employee  benefit 
plan  deposits  are  eligible  for  “pass¬ 
through”  insurance  if,  at  the  time  the 
deposit  is  accepted;  (1)  The  institution 
meets  each  applicable  capital  standard; 
and  (2)  the  depositor  receives  a  written 


>  "Well  capitalized"  insured  insUtuticns  can,  in 
certain  circumstances,  avoid  a  lapse  in  eligibility 
for  "pass-through”  ins'Irance  of  employee  benefit 
plan  deposits,  ^ould  the  institution’s  PCA  capital 
category  be  reduced  to  "adequately  capitalized",  by 
applying  to  the  appropriate  TOIC  Division  of 
Supervision  Regional  Office  for  an  advance  waiver 
solely  for  the  purpose  of  continuing  "pass-through” 
deposit  insurance  coverage. 

2  The  FDIC  recently  amended  the  capital 
categories  in  §  337.6  to  conform  to  the  PCA  capital 
category  definitions  in  12  CFR  part  323,  subpart  B. 
58  FR  34932  (OcL  23, 1993). 


64522  Federal  Register  /  Vol.  58,  No.  234  /  Wednesday,  December  8,  1993  /  Proposed  Rules 


statement  from  the  institution  that  such 
deposits  are  eligible  for  insurance 
coverage  on  a  ‘)pass-through”  basis. 

This  provision  applies  only  to 
"adequately  capitalized"  institutions 
that  have  not  obtained  a  brokered 
deposits  waiver  from  the  FDIC  and 
those  that  have  been  denied  a  waiver. 

Need  for  the  Proposed  Rule 

Section  330.12(b)  permits  but  does 
not  require  an  insured  institution  to 
disclose  to  existing  or  prospective 
depositors  its  capital  levels  or  its  PCA 
capital  category.3  The  FDIC  has  received 
numerous  comments  from  various 
sources  on  the  difficulty  of  obtaining 
public  information  on  an  insured 
institution’s  capital  levels  and  on  its 
current  PCA  capital  category.  In 
response  to  those  comments,  the  FDIC 
has  indicated  that  FDIC  regulations  do 
not  prohibit  state  nonmember  banks 
from  disclosing,  upon  request,  their 
capital  levels  or  PCA  capital  category  to 
depositors  and  has  encouraged 
employee  benefit  plan  sponsors  and 
administrators  to  obtain  capital 
information  directly  frum  insured 
depository  institutions.  58  FR  29954 
(May  25. 1993). 

Although,  as  indicated  above,  insured 
institutions  generally  are  not  prohibited 
from  disclosing  capital  information  to 
existing  and  prospective  depositors, 
there  is  no  regulatory  requirement  that 
an  insured  institution  disclose  this 
information.^  There  also  is  no 
requirement  that  when  an  insured 
institution’s  capital  category  changes  (so 
that  new  employee  benefit  plan  deposits 
are  not  eligible  for  "pass-through” 
insurance  coverage)  that  it  disclose  this 
fact  to  existing  and  prospective 
employee  benefit  plan  depositors.  . 

Currently  there  are  several  sources 
from  which  an  individual  can  obtain 
information  about  the  capital  status  of 
an  insured  institution.  Quarterly 
Consolidated  Reports  of  Condition  and 
Income  (Call  Reports)  and  Thrift 
Financial  Reports  (TFRs)  are  available, 
upon  request  at  a  nominal  charge,  from 
the  FDIC  or  the  institution’s  primary 
federal  regulator.  Uniform  Bank 
Performance  Reports  (UBPRs),  which 


3  For  the  respective  federal  banking  regulator’s 
PCA  regulations,  see  12  CFR  parts  308  and  325 
(FDIC),  12  CFR  parts  208  and  283  (Board  of 
Governors  of  the  Federal  Reserve  System),  12  CFR 
parts  6  and  19  (Office  of  the  Comptroller  of  the 
Currency)  and  12  CFR  part  565  (Office  of  Thrift 
Super\'ision). 

*  Moreover,  the  FDIC  received  a  number  of 
comments  on  its  proposal  to  revise  the  deposit 
insurance  rules  (57  FR  49027,  October  29. 1992) 
indicating  that  some  employee  benefit  plan 
administrators  hnd  it  necessary  to  independently 
verify  the  capital  status  of  an  insured  institution  in 
order  to  satisfy  their  fiduciary  obligations. 


compare  individual  institutions  to  their 
peer  groups,  and  other  reports  are 
available  from  the  Federal  Financial 
Institutions  Examination  Council.  In 
addition,  financial  data  on  banks  and 
Hhrifts  are  available  from  state  and 
federal  banking  regulators  and  private 
rating  services.  Many  of  these  reports 
provide  various  ratios  used  to  determine 
an  institution’s  capital  category; 
however,  they  may  not  be  adequate  for 
determining  whether  “pass-through” 
insurance  coverage  is  available  for 
deposits  placed  at  an  institution. 

One  problem  is  that  only  fairly 
sophisticated  financial  managers  are 
likely  to  be  able  to  ascertain  an 
institution’s  capital  category  from  these 
reports. 

The  reports  also  may  not  meet  the 
“time  of  acceptance”  requirement 
contained  in  the  law.®  In  addition,  the 
reports  do  not  indicate  institutions  that 
have  obtained  a  brokered  deposit  waiver 
from  the  FDIC  or  that  are  adequately 
capitalized  but  either  have  not  applied 
for  a  brokered  deposit  waiver  from  the 
FDIC  or  have  been  denied  such  a 
waiver.  Moreover,  they  do  not  indicate 
whether  an  institution  has  an 
enforcement  action  or  capital  directive 
outstanding  thereby  excluding  it  frnm 
the  “well  capitalized”  capital  category. 

The  Proposed  Rule 

The  proposed  revisions  would  require 
that: 

1.  Upon  request  (and«vithin  two 
business  days  after  receipt  of  such 
request),  an  insured  depository 
institution  provide  written  notice  to  any 
existing  or  prospective  depositor  of 
employee  benefit  plan  funds  of  the 
institution’s  leverage  ratio.  Tier  1 
risked-based  capitd  ratio,  total  risk- 


B  Under  the  PCA  regulations,  an  institution  is 
deemed  to  be  in  a  particular  capital  category  when 
its  Call  Report  or  'TFR  is  due.  It  remains  in  that 
capital  category  until  the  next  Call  Report  or  TFR 
is  due  unless  and  until:  (1)  The  institution  receives 
an  intervening  report  of  examination  which  causes 
the  institution  to  be  in  a  different  capital  category; 
or  (2)  a  material  event  occurs  which  causes  the 
institution  to  be  in  a  lower  capital  category  (and  it 
is  confirmed  by  the  institution’s  primary  federed 
regulator);  or  (3)  the  institution  receives  a  written 
notice  from  its  primary  federal  regulator  that  it  has 
been  reclassified. 

Because  an  institution’s  capital  category  is  not 
necessarily  held  constant  for  an  entire  quarter,  due 
to  the  potential  for  intervening  material  events 
noted  above,  employee  benefit  plan  administrators 
theoretically  will  still  have  to  ascertain  the  capital 
category  of  an  institution  on  a  daily  basis. 

Also,  there  can  be  a  considerable  lapse  of  time 
between  the  day  each  institution  submits  its  Call 
Report  or  TFR  and  the  date  the  information 
becomes  available  to  the  public.  Call  Reports  and 
TFRs  include  only  the  raw  financial  data  horn 
which  a  depositor,  if  sophisticated  enough,  could 
calculate  an  institution’s  estimated  capital  ratios 
and  then,  at  best,  only  estimate  its  PCA  capital 
category. 


based  capital  ratio,  PCA  capital  category 
and  whether  or  not,  in  the  opinion  of 
the  institution,  employee  benefit  plan 
deposits  made  with  the  institution 
would  be  entitled  to  “pass-through” 
insurance  cpverage  under  §§  330.12  (a) 
and  (b)  offh'etolC's  regulations  (12 
CFR  330.12  (a)  and  (b)).  Under  §§  330.12 
(a)  and  (b),  “pass-through”  insurance 
shall  not  be  provided  if,  at  the  time  an 
employee  benefit  plan  deposit  is 
accepted,  the  institution  may  not  accept 
brokered  deposits  pursuant  to  section  29 
of  the  FDI  Act  unless,  at  the  time  the 
deposit  is  accepted;  (1)  The  institution 
meets  each  applicable  capital  standard; 
and  (2)  the  depositor  receives  a  written 
statement  from  the  institution  indicating 
that  such  deposits  are  eligible  for 
insurance  coverage  on  a  “pass-through” 
basis. 6 

2.  Upon  the  opening  of  any  account 
comprised  of  employee  benefit  plan 
funds,  an  insured  depository  institution 
provide  written  notice  to  the  depositor 
of  the  institution’s  PCA  capital  category 
and  whether  or  not  such  deposits  are 
eligible  for  “pass-through”  insurance 
coverage; 

3.  Within  two  business  days  after  an 
insured  depository  institution’s  PCA 
capital  category  changes  from  “well 
capitalized”  to  “adequately 
capitalized”,  the  institution  provide 
written  notice  to  all  depositors  of 
employee  benefit  plan  funds  of  the 
institution’s  PdlA  capital  category  and 
whether  or  not  new,  rolled-over  or 
renewed  employee  benefit  plan  deposits 
would  be  ehgible  for  “pass-through” 
insurance  coverage  under  §§330.12  (a) 
and  (b);  and 

4.  Within  two  business  days  after  an 
insured  depository  institution’s  PCA 
capital  category  changes  to  a  category 
below  “adequately  capitalized”,  the 
institution  provide  written  notice  to  all 
depositors  of  employee  benefit  plan 
funds  indicating  that  new,  rolled-over  or 
renewed  deposits  of  employee  benefit 
plan  funds  made  on  or  after  the  date  the 
institution’s  PCA  capital  category 
changed  to  a  category  below  adequately 
capitalized  will  not  be  eligible  for  “pass¬ 
through”  insurance  coverage. 

An  institution’s  capital  levels  and 
PCA  capital  category  are  based  on  the 
capital  and  PCA  regulations  issued  by 
the  institution’s  primary  federal 
"egulator.^ 

The  proposed  rule  is  aimed  at 
requiring  ffie  applicable  disclosures  at 
the  most  critical  times  when  an 


■  The  recordkeeping  requirements  of  §  330.4  of 
the  FDIC’s  regulations  also  would  have  to  be 
satisfied.  12  CFR  330.12(a)  &  330.4. 

r  See  footnote  3,  above,  for  the  applicable  CFR 
citations. 
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employee  benefit  plan  depositor  needs 
to  know  whether  "pass-through” 
insurance  is  available:  When  opening  an 
account  and  when  new,  rolled-over  or 
renewed  employee  benefit  plan  deposits 
are  no  longer  eligible  for  "pass-through” 
coverage.  Thus,  an  insured  depository 
institution  would  be  required  to 
disclose  its  PCA  capital  category  and 
whether  employee  benefit  plan  deposits 
would  be  eligible  for  "pass-tbrough” 
deposit  insurance  coverage  at  the  time 
an  employee  benefit  account  is  opened 
and  within  two  business  days  after  its 
PCA  capital  category  changes  from 
"well  capitalized”  to  "adequately 
capitalized”. 

In  addition,  an  institution  would  have 
to  notify  all  employee  benefit  depositors 
within  two  business  days  after  its  PCA 
capital  category  changes  to  a  category 
below  "adequately  capitalized”  and  to 
inform  the  depositors  that  new,  rolled- 
over  or  renewed  employee  benefit  plan 
deposits  would  not  be  insured  on  a 
"pass-through”  basis,  unless  and  until 
the  institution’s  PCA  capital  category 
improved  and  the  other  applicable 
requirements  were  satisfied. 

The  proposed  rule  also  would  require 
an  insured  depository  institution  to 
provide  to  all  existing  and  prospective 
employee  benefit  plan  depositors,  upon 
request,  the  institution’s  capital  levels, 
PCA  capital  category  and  whether 
employee  benefit  plan  deposits  would 
be  eligible  for  "pass-through”  insurance 
coverage.  Inasmuch  as  it  requires 
disclosure  of  an  institution’s  capital 
levels,  this  provision  goes  beyond  the 
other  disclosure  requirements  of  the 
proposed  rule.  The  FDIC  believes  such 
information  should  be  made  available  to 
provide  existing  and  prospective 
employee  benefit  plan  depositors  with 
meaningful,  objective  information  on  an 
institution’s  capital  condition.  The 
capital  ratios  disclosed  to  a  depositor 
should  be  the  most  recent  information 
available,  but  need  not  be  as  of  the  date 
of  the  deposit.  Obtaining  this  additional 
information  could  prove  beneficial  in 
determining  whether  to  establish  or 
continue  a  deposit  relationship  with  the 
institution.  As  noted  above,  sufficient 
current  financial  information  on  an 
institution’s  capital  levels  may 
otherwise  not  be  available. 

The  proposed  rule  would  require 
notification  to  existing  employee  benefit 
plan  depositors  of  a  reduction  in  an 
institution’s  PCA  capital  category 
within  two  business  days  of  such 
reduction.®  Because  a  reduction  in  a 
depository  institution’s  PCA  capital 
category  may  mean  that  new,  rolled- 


•  See  footnote  5,  above,  on  how  an  institutions's 
PCA  capital  category  may  change. 


over  or  renewed  employee  benefit  plan 
deposits  might  not  be  eligible  for  "pass¬ 
through”  insurance  coverage,  the  FTDIC 
believes  this  relatively  short  two-day 
time  frame  is  necessary  and  appropriate. 
Adopting  a  longer  time  frame  may 
increase  an  employee  benefit  plan 
depositor’s  uninsured  exposure.  This  is 
an  issue  on  which  the  FDIC  specifically 
requests  comment,  particularly  as  to  the 
feasibility  of  compliance  and  other 
alternatives.  The  FDIC  also  expressly 
solicits  comment  on  whether  Ae 
proposed  disclosures  should  be  required 
when  an  institution’s  capital  category 
has  changed  from  "well  capitalized”  to 
"adequately  capitalized”  but  the 
institution  has  obtained  a  brokered 
deposits  waiver  and,  thus,  there  would 
be  no  change  in  the  eligibility  of 
employee  benefit  plan  deposits  for 
"pass-through”  coverage. 

Assuming  such  notice  is  required, 
specific  comment  is  also  requested  on 
whether  the  final  rule  should  include  a 
specific  notice  that  institutions  would 
have  to  provide  employee  benefit  plan 
depositors  when  an  institution’s  PCA 
category  changes  from  "well 
capitalized”  to  "adequately 
capitalized”.  One  type  of  notice  could 
read: 

On  [date]  [name  of  institutionl’s  Prompt 
Corrective  Action  (PCA)  capital  category 
changed  from  "Well  Capitalized”  to 
"Adequately  Capitalized”.  [Because  of)  (or) 
[Despite]  this  change  in  [name  of 
institutionl’s  PCA  capital  category,  any 
employee  benefit  plan  deposits  placed, 
rolled-over  or  renewed  with  [name  of 
institution]  after  [date]  will  [NOT]  [or] 
[continue  to)  be  eligible  for  "pass-through” 
deposit  insurance  coverage  under  §  330.12  of 
the  FDlC’s  regulations.  [This  unavailability  of 
"pass-through”  insurance  coverage  will 
continue  until  the  institution’s  PCA  capital 
category  improves  and  the  other  applicable 
requirements  are  satisfied.] 

A  sample  disclosure  also  could  be 
required  if  an  institution’s  PCA  capital 
category  changed  to  a  level  below 
"adequately  capitalized”.  It  could  read 
as  follows: 

On  [date]  [name  of  institution]’s  Prompt 
Corrective  Action  (PCA)  capital  category 
changed  from  [previous  PCA  category]  to 
(current  PCA  capital  category].  Because  of 
this  change  in  [name  of  institution's  PCA 
capital  category,  any  employee  benefit  plan 
deposits  placed,  rolled-over  or  renewed  with 
[name  of  institution]  after  [date]  will  NOT  be 
eligible  for  "pass-through”  deposit  insurance 
coverage  under  §  330.12  of  the  FDlC’s 
regulations.  This  unavailability  of  "pass¬ 
through”  insurance  coverage  will  continue 
until  the  institution’s  PCA  capital  category 
improves  and  the  other  applicable 
requirements  are  satisfied. 

The  FDIC.also  specifically  requests 
comment  on  the  form  of  disclosure:  for 


example:  Whether  the  required 
disclosures  should  have  to  be  in  a 
separate  mailing;  'whether  a  written 
acknowledgement  from  the  intended 
recipient  of  the  disclosure  should  be 
required;  whether  the  disclosure  should 
be  required  to  be  prominent  and 
conspicuous  (for  example,  requiring 
bold  type):  whether  the  disclosure 
should  be  part  of  the  deposit  agreement; 
whether  other  related  information  may 
be  disclosed;  and  on  any  other  aspects 
of  the  notification  requirements. 

The  proposed  rule  would 
dramatically  increase  the  chance  that 
prospective  and  existing  employee 
benefit  plan  depositors  are  provided 
with  the  information  hScessary  to  make 
an  informed  decision  about  where  to 
place  their  funds.  The  proposed  rule, 
however,  woilld  not  bind  the  FDIC,  in 
its  deposit  insurance  determinations,  to 
the  information  provided  by  the  insured 
institution  to  depositors  on  the 
eligibility  of  employee  benefit  plan 
deposits  for  "pass-through”  insurance 
coverage.  The  FDIC  is  not  responsible 
for  a  depository  institution’s  failure  to 
provide  the  required  notices  to 
depositors  or  for  erroneous  information 
provided  by  insured  institutions, 
intentionally  or  otherwise. 

If  the  proposed  rule  is  adopted, 
however,  it  is  intended  that  compliance 
be  monitored  by  the  institution’s 
primary  federal  regulator  during  the 
course  of  examinations.  Violations  of 
the  regulatory  requirements  would  be 
subject  to  the  full  array  of  enforcement 
sanctions  (including  the  imposition  of 
civil  money  penalties)  contained  in 
section  8  of  the  FDI  Act.  12  U.S.C.  1818. 
In  this  connection,  the  FDIC  requests 
specific  comment  on  whether  a  free¬ 
standing  enforcement  and/or  penalty 
provision  should  be  included  in 
§  330.12  as  part  of  the  proposed  rule. 

Minimal  Regulatory  Burden 

It  is  the  FDlC’s  overall  intention  to 
balance  the  undesirability  of  imposing 
regulatory  requirements  on  insured 
institutions  with  the  im.portance  of 
providing  timely  notice  to  existing  and 
prospective  employee  benefit  plan 
depositors  of  the  extent  of  "pass¬ 
through”  insurance  coverage  on  their 
deposits.  Only  institutions  that  accept 
employee  benefit  plan  deposits  would 
be  subject  to  the  proposed  rule. 
Moreover,  based  on  the  most  recent  Call 
Report  and  TFR  information  (as  of  June 
30, 1993),  only  370  insured  institutions 
reported  data  indicating  a  PCA  capital 
category  of  "adequately  capitalized”. 
This  represents  approximately  2.7 
percent  of  the  13,006  insured 
institutions  reporting.  In  addition,  more 
than  96  percent  of  all  FDIC-insured 
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institutions  trere  ‘‘well  capitalized” 
and,  thus,  enigloyee  benefit  plan 
deposits  placM  with  these  institutions 
would  be  eligible  for  “pass-throogh” 
insurance. 

The  FDIC  does  not  believe  that  it 
would  be  burdensome  for  an  affected 
insured  institution  to  disclose  its  PCA 
capital  category  because  under  existing 
rules  an  institution  must  know  its 
individual  PCA  capital  category  in  order 
to  determine  whether  it  is  subject  to 
certain  statutorily  mandated 
restrictions.  Moreover,  this  information 
would  greatly  assist  small, 
unsophisticated  employee  benefit  plan 
depositors  in  making  informed 
decisions  about  where  to  place  their 
funds. 

In  addition,  for  purposes  of  the 
proposed  rule,  generally,  the  FDIC 
would  deem  an  employee  benefit  plan 
depositor  and  a  prospective  employee 
benefit  plan  depositor  to  be  the 
administrator  or  manager  of  the  plan 
assets.  The  required  information  and 
notices,  therefore,  would  have  to  be 
provided  to  such  person,  not  to  each 
participant  in  the  plan. 

The  FDIC  has  consulted  with  the 
other  federal  regulators  on  the  proposed 
rule  and  intends  to  continue  to  work 
with  the  other  regulators  to  assure, 
among  other  things,  consistent  and 
minimally  burdensome  implementation 
of  the  fin^  rule,  if  adopted. 

Technical  Amendments  to  Part  330 
Unrelated  to  the  Proposed  Amendments 
to  §  330.12 

The  FDIC  also  is  proposing  two 
technical  amendments  to  its  insurance 
regulations  that  are  unrelated  to  the 
proposed  amendments  to  §  330.12^  The 
first  would  clarify  the  meaning  of 
§  330.7ic)  of  the  FDIC's  regi;^ions  (12 
CFR  330.7(c))  concerning  joint  accounts. 
That  provision  specifies  the 
requirements  an  account  must  meet  to 
qualify  for  separate  insurance  coverage 
as  a  joint  account.  Section  330.7(c) 
exempts  certain  types  of  accounts, 
includmg  certificates  of  deposit,  from 
the  general  requirement  that  each  co- 
owTier  sign  a  signature  card,  but  the 
regulation  states  that  “all  such  deposit 
accounts  must,  in  fact,  be  jointly 
owned”.  Some  courts,  contraay  to  the 
FDIC’s  longstanding  interpretation,  have 
interpreted  the  quoted  language  to 
require  the  FDIC  to  cmisider  state  law 
and  evidence  outside  of  the  deposit 
account  records  of  the  insined 
institution  to  contradict  otherwise 
unambiguous  deposit  account  records, 
in  connection  with  claims  that  what 
appear  to  be  joint  accounts  are  in  fact 
individually  owned  accounts. 


The  proposed  amendment  would 
clarify  that  an  account  holder  seeking  to 
prove  that  what  appears  to  be  a  joint 
account  is  actually  an  account  hdd  in 
va  right  and  capacity  other  than  jmnt 
ownership  (for  example,  as  an 
individual  account)  must  satisfy  the 
requirements  of  §  330.4(a)  of  the  FMC’s 
regulations  (12  CFR  330.^a))  on  the 
recognition  of  deposit  ownership. 
Section  330.4(a)  provides,  in  part,  that, 
if  the  FDIC  determines  that  the  deposit 
account  records  of  an  insured 
depository  institution  are  clear  and 
unambiguous,  no  other  recfvds  ^all  be 
ccnsidei^  as  to  the  manner  in  which 
those  funds  are  owned.  Section  330.5(a) 
of  the  FDKTs  regulations  (12  CFR 
330.5(a))  already  explicitly  addresses 
the  situation  where  more  than  one 
natural  person  has  the  right  to  withdraw 
funds  from  an  account.  The  proposed 
amendment  applies  to  situations 
involving  deposits  which  app>ear  to  be 
jointly  owned  but  are  claimed  to  be  held 
in  other  rights  and  cap>acities. 

Sectioa  330.6(a)  of  the  FDIC’s 
regulations  {Id.  at  330.6(a)),  which 
addresses  the  insurance  coverage  of 
agency  or  fiduciary  type  accounts, 
currently  indicates  that  funds  deposited 
by  an  insured  depository  institution 
acting  in  a  fiduciary  capacity  are 
governed  by  §  330.10  of  the  insurance 
regulations.  The  seccHid  tndinical 
revision  is  a  proposed  amendment  to 
§  330.6(a)  to  clarify  that,  starting 
Decem^r  19, 1993,  §  330.10  will  govern 
only  when  an  insured  depository 
institution  is  acting  as  a  trustee  of  an 
irrevocable  trust.  As  noted  above,  in 
May  1993  the  FDIC  amended  §  330.10, 
along  with  several  other  sections  of  the 
insurance  r^ulations,  to  implement 
revisions  to  the  insurance  rules  made  by 
section  311  of  FDICIA  (58  FR  29952 
(May  25, 1993)).  Ctae  of  those  required 
revisions  limits,  effective  December  19, 
1993,  the  separate  insurance  (provided 
for  in  §  330.10)  applicable  to  accounts 
held  by  insured  depository  institutions 
in  fiduciary  capacities.  The  proposed 
technical  amendment  would  simply 
cross-reference  in  §  330.6(a)  the  revision 
already  made  to  §330.10. 

Request  for  Public  ComnieBt 

The  Board  hereby  requests  comment 
on  all  a^ects  of  the  proposed  rule, 
particularly  those  specifically 
mentioned  above.  The  Board  also 
solicits  comment  on  whether  the  capital 
levels  and  PCA  capital  category  of  an 
institution  should  be  made  a  general 
disclosure  requirement  in,  for  example. 
Call  Reports.  In  this  way,  existing  and 
prospective  employee  benefit  plan 
depositors  and  oth»  interested  parties 
would  be  able  to  obtain  an  crfficial, 


publicly  available  financial  statement 
on  the  institution  which  clearly 
indicates  this  vital  information.  As 
noted  above,  this  information  is  not 
currently  available  in  any  public 
document?  faferested  persons  are 
invited  to  submit  written  comment 
during  a  60-day  comment  period. 

Paperwork  Reduction  Act 

The  proposed  rule  is  intended  to 
reduce  uncertainty  about  whether 
employee  benefit  plan  deposits  are 
eligible  for  "pass-through”  insurance 
coverage  and  to  require  depository 
institutions  to  provide  timely  disclosure 
to  employee  benefit  plan  depositors 
when  "pass-through”  deposit  insurance 
coverage  is  no  longer  available.  No 
collections  of  information  pursuant  to 
the  Paperwork  Reduction  Act  are 
contained  in  the  proposed  rule. 
Consequently,  no  information  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  review. 

Regulatory  Flexibility  Act 

The  proposed  rule  would  not  have  a 
significant  impact  on  a  substantial 
number  of  small  businesses  within  the 
meaning  of  the  Regulatory  Flexibility 
Act  (5  U.S.C  601  et  seq).  Accordingly, 
the  Act’s  requirements  relating  to  an 
initial  and  final  regulatory  flexibility 
analysis  are  not  applicable. 

List  of  Subjects  in  12  CFR  Part  330 

Bank  deposit  insurance.  Banks, 
banking,  Savings  and  loan  associations. 
Trusts  and  trustees. 

The  Board  of  Directors  of  the  Federal 
Deposit  Insurance  Corporation  hereby 
proposes  to  amend  part  330  of  title  12 
of  the  Code  of  Federal  Regulations  as 
follows; 

PART  330— DEPOSIT  INSURANCE 
COVERAGE 

1.  The  authority  citation  for  Part  330 
continues  to  read  as  follows; 

Authority:  12  U.S.C.  1813(1),  1813(m), 
1817(i),  1818(q),  1819(Tenth).  1820(f). 
1821{al,  1822(c). 

2.  Section  330.6  is  amended  by 
revising  the  last  sentence  of  par^raph 
(a)  to  read  as  follows: 

§330.6  Accounts  hetd  by  an  agent, 
nominee,  guardian,  custodian  or 
conservator. 

(a)  *  *  *  When  such  funds  are 
deposited  by  an  insured  depository 
institution  acting  as  a  trustee  of  an 
irrevoc^le  trust,  the  insurance  coverage 
shall  be  governed  by  the  provisions  of 
§  330.10  of  this  part. 
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3.  Section  330.7  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

§  330.7  Joint  ownership  accounts. 
*****  ^ 

(c)  Qualifying  joint  accounts.  (1)  A 
joint  deposit  account  shall  be  deemed  to 
be  a  qualifying  joint  account,  for 
purposes  of  this  section,  only  if: 

(ij  All  co-owners  of  the  funds  in  the 
account  are  natiual  persons;iand 

(ii)  Each  co-owner  has  personally 
signed  a  deposit  account  signature  card; 
and 

(iii)  Each  co-owner  possesses 
withdrawal  rights  on  the  same  basis. 

(2)  The  requirement  of  paragraph 
(c)(l)(ii)  of  this  section  shall  not  apply 
to  certificates  of  deposit,  to  any  deposit 
obligation  evidenced  by  a.negotiable 
instrument,  or  to  any  account 
maintained  by  an  agent,  nominee, 
guardian,  custodian  or  conservator  on 
behalf  of  two  or  more  persons. 

(3)  All  deposit  accounts  that  satisfy 
the  criteria  in  paragraph  (c)(1)  of  this 
section  (including  those  that  come 
within  the  exception  provided  for  in 
paragraph  (c)(2)  of  this  section)  shall  be 
presumed  to  be  jointly  owned  unless,  in 
accordance  with  the  provisions  of 

§  330.4(a)  of  this  part,  the  deposit 
account  records  of  the  insured 
depository  institution  clearly  indicate, 
to  the  satisfaction  of  the  FDIC.  that  the 
account  is  owned  in  some  other  right  or 
capacity.  The  signatures  of  two  or  more 
persons  on  the  deposit  account 
signature  card  or  die  names  of  two  or 
more  persons  on  a  certificate  of  deposit 
or  other  deposit  instrument  shall  be 
conclusive  evidence  that  the  account  is 
a  joint  account  imless  the  signature 
card,  the  certificate  of  deposit  or  other 
deposit  instrument  clearly  states,  to  the 
satisfaction  of  the  FDIC.  that  there  is  a 
contrary  ownership  capacity. 
***** 

4.  Section  330.12  is  amended  by 
adding  a  new  paragraph  (h)  to  read  as 
follows: 

§  330.1 2  Retirement  and  other  employee 
benefit  plan  accounts. 
***** 

(h)  Disclosure  of  capital  status. — (1) 
Disclosure  upon  request.  An  insured 
depository  institution  shall,  upon 
request,  provide  written  notice  to  any 
existing  or  prospective  depositor  of 
employee  benefit  plan  funds  of  the 
institution’s  leverage  ratio.  Tier  1  risk- 
based  capital  ratio,  total  risk-based 
capital  ratio  and  prompt  corrective 
action  (PCA)  capital  category,  all  as 
defined  in  the  regulations  of  the 
institution’s  primary  federal  regulator, 
and  whether  or  not  employee  benefit 
plan  deposits  made  with  the  institution 
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would  be  eligible  for  "pass-through” 
insurance  coverage  under  paragraphs  (a) 
and  (b)  of  this  section.  Such  notice  shall 
be  provided  to  the  depositor  within  two 
business  days  after  receipt  of  the  request 
for  disclosure. 

(2)  Disclosure  upon  opening  of 
account.  An  insured  depository 
institution  shall,  upon  the  opening  of 
any  account  comprised  of  employee 
benefit  plan  funds,  provide  written 
notice  to  the  depositor  of  the 
institution’s  PCA  capital  category  and 
whether  or  not  such  deposits  are  eligible 
for  “pass-through”  insurance  coverage. 

(3)  Disclosure  by  adequately 
capitalized  institutions.  Whenever  an 
insured  depository  institution  receives 
notice  or  is  deemed  to  have  notice 
(under  the  PCA  regulations  issued  by 
the  institution’s  appropriate  federal 
banking  agency,  as  defined  in  section 
3(q)  of  the  Act  (12  U.S.C.  1813(q))  that 
its  PCA  capital  category  has  been 
reduced  from  "Well  Capitalized”  to 
"Adequately  Capitalized”,  the 
institution  shall  provide  written  notice 
to  all  depositors  of  employee  benefit 
plan  funds  of  the  institution’s  new  PCA 
capital  category  and  whether  or  not 
new,  rolled-over  or  renewed  employee 
benefit  plan  deposits  would  be  eligible 
for  "pass-through”  insurance  coverage 
under  paragraphs  (a)  and  (b)  of  this 
section.  Such  notice  shall  be  provided 
within  two  business  days  after  the 
institution  receives  notice  or  is  deemed 
to  have  notice  of  such  a  reduction  in  its 
PCA  capital  category. 

(4)  Disclosure  by  undercapitalized 
institutions.  Whenever  an  insured 
depository  institution  receives  notice  or 
is  deemed  to  have  notice  (imder  the 
PCA  regulations  issued  by  the 
institution’s  appropriate  federal  banking 
agency,  as  de^ed  in  section  3(q)  of  the 
Act  (12  U.S.C.  1813(q))  that  its  PCA 
capital  category  has  been  reduced  from 
either  "Well  Capitalized”  or 
"Adequately  Capitalized”  to  a  category 
below  “Adequately  Capitalized”,  it  shall 
provide  written  notice  to  all  existing 
depositors  of  employee  benefit  plan 
funds  of  its  new  PCA  capital  category 
and  thaVnew,  rolled-over  or  renewed 
deposits  of  employee  benefit  plan  funds 
made  on  or  after  the  date  the 
institution’s  capital  category  was 
reduced  to  a  category  below  adequately 
capitalized  would  not  be  eligible  for 
“pass-through”  insurance  coverage. 
Such  written  notice  shall  be  provided 
within  two  business  days  after  the 
institution  receives”  notice  or  is  deemed 
to  have  notice  of  such  a  reduction  in  its 
PCA  capital  category. 

(5)  Definition  of  "employee  benefit 
plan".  For  purposes  of  this  paragraph, 
the  term  employee  benefit  plan  has  the 


same  meaning  as  provided  under 
paragraph  (g)(1)  6f  this  section  but  also 
includes  any  eligible  deferred 
compensation  pljms  described  in 
section  457  of  the  Internal  Revenue 
Code  of  1986. 

By  order  of  the  Board  of  Directors. 

Dated  at  Washington,  DC,  this  30th  day  of 
November,  1993. 

Federal  Deposit  Insurance  Corporation. 
Robert  E.  Feldman, 

Deputy  Executive  Secretary. 

IFR  Doc.  93-29877  Filed  12-7-93;  8:45  am) 
BILUNG  CODE  e714-01-P 


DEPARTMENT  OF  tWaNSPORTATION 
Federal  Aviation  Administration 
14CFR  Part  71 

[Airspace  Docket  No.  93^ASO-23] 

^Proposed  Amendment  of  Offshore 
Airspace  Area;  San  Juan,  PR 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  document  proposes  to 
amend  the  Offshore  Airspace  Area  at 
Puerto  Rico.  This  action  would  delete 
the  exclusionary  language  from  the  legal 
description.  The  action  would  not 
change  the  dimensions  of  the  airspace 
but  would  simplify  the  airspace  and 
associated  legal  description. 

DATES:  Comments  must  be  received  on 
or  before  January  15, 1994. 

ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Docket  No. 
93-ASC)-23,  Manager,  System 
Management  Branch,  ASO-530,  P.O. 

Box  20636,  Atlanta,  Georgia  30320. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel  for  Southern  Region,  room  530, 
1701  Columbia  Avenue,  College  Park, 
Georgia  30337;  telephone  (404)  305- 
5585. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  R.  Patterson,  Airspace  Section, 
System  Management  Branch,  Air  Traffic 
Division,  Federal  Aviation 
Administration,  P.O.  Box  20636, 
Atlanta,  Georgia  30320;  telephone  (404) 
305-5590. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views 
or  arguments  as  they  may  desire. 
Comments  that  provide  Uie  factual  basis 
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supporting  the  views  arid  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  r^ulatory 
decisions  on  the  propo^.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  die  proposal. 

Communicatims  should  idmitify  the 
airspace  docket  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  cmnments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  follovnng 
statement  is  made:  "Commmits  to 
Airspace  Docket  No.  93-ASO-23.”  The 
postcard  will  be  date/time  stamped  and 
returned  to  the  commentei.  All 
communications  received  before  the 
specified  closing  date  for  comments  will 
be  considered  before  taking  action  on 
the  proposed  rule.  The  prt^josal 
contained  in.  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Office  of  the 
Assistant  Chief  Counsel  fos  Southern 
Region,  room  530. 1701  Columl^ 
AvenueiT College  Park,  Georgia  30337, 
both  before  and  after  the  closing  date  for 
commmits.  A  repcHt  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM’s 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  CNPRM) 
by  submitting  a  request  to  die  Federal 
Aviation  Administration,  Manager, 
System  Management  Brandi  (ASO-530), 
Air  Traffic  Division.  P.O.  Box  20636, 
Atlanta,  Georgia  30320. 

Communications  must  identify  the 
notice  numb^  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advismy  Circular  No. 
11-2A,  wdiich  describes  application  - 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
amend  the  Ofishore  Airspace  Area  al 
Puerto  Rico.  The  intend^  of  this 
action  is  to  eliminate  the  exclusionary 
language  in  the  legal  description.  The 
present  exclusions  are  for  additional 
Class  C  Airspace.  The  only  effect  would 
be  to  simplify  the  airspace  and  legal 
description.  The  coor^nates  for  this 
airs(>ace  docket  are  based  on  North 
American  Datum  83.  Designations  for 
Offshore  Airspace  Areas  are  published 
in  Paragraph  6007  of  FAA  Order 


7400.9A  dated  June  17, 1993,  and 
effective  September  16, 1993,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Offshore  Airspace  Area 
designation  listed  in  this  dociiment 
would  be  published  subsequently  in  the 
Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  tacdmical 
regulations  for  whidi  bequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefim;  (1)  Is  not  a  significant 
regulatory  action  under  Executive  Order 
12866;  (2)  is  not  a  “significant  rule” 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034;  February  26, 
1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evahiation  as 
the  anticipated  impact  is  so  minima). 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  mr 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  tiie  Regulatory 
Flexibility  Act. 

List  of  Subfects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— (AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows; 

Asthori^  49  U.SXI  ^p.  1348(a),  1354(a), 
1510;  E.0. 10854, 24  FR  9565,  3  CFR,  1959- 
1963  Con^i.,  p.  389;  49  U.SC.  106(g);  14  CFR 
11.69. 

§71.1  (Amended! 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation  .  - 
Administration  Order  7400.9A, 
Airspace  Designations  and  Reporting 
Points,  dated  June  17, 1993,  and 
effective  September  16, 1993,  is 
amended  as  follows: 

Paw.  6007  Offshore  Airspace  Areas 

***** 

San  Juan  Low.  nS  (Amendedl 
Fernando  Luis  Ribas  Dommied  Airpofi,  Kt 
(lat.  ir27^5”N.,  long.  6r’05'53"W.) 

That  airspace  extending  upward  from 
5,500  feet  I^L  within  a  lOO-mile  radius  of 
the  Fernando  Luis  Ribas  Dominicci  Airport. 

*  •  *  •  • 


Issued  in.  College  Park,  Georgia,  on 
November  19, 1993. 

Michael  J.  Powderly, 

Acting  Moitpger,  Air  Traffic  Division, 
Southern  Region. 

IFR  Dec  93-29930  Filed  12-7-93;  8:45  ami 

BIUJNG  CODE  4S10-1S-W 


DEPARTMENT  Of  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Admmistratkm 

21  CFR  Part  179 
[Docket  No.  89F-00t1) 

Irradiation  In  the  Production, 
Processing,  and  Hamming  of  Food 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Tentative  finai  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  its 
tentative  decision  to  amend  the  food 
additive  regulations  to  provide  for  the 
seife  use  of  sources  of  r^^'ation  to 
irradiate  fi'ozen,  packaged  beefsteak  for 
use  in  the  National  Aeronautics  and 
Space  Administration  (NASA)  space 
flight  programs.  FDA  is  also  announcing 
its  tentative  decision  to  amend  the  food 
additive  regulations  to  permit  the  use  of 
packaging  materials  that  are  not  listed  in 
the  regulations  regarding  food 
irradiation  in  the  irradiation  of  fiozen, 
packaged  beefsteak  for  use  m.  the  NASA 
space  flight  programs.  This  action  is  in 
response  to  a  petition  filed  by  NASA. 
DATES:  Written  comments  by  February 
7, 1994. 

ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
{HFA-305),  Food  and  Drug 
Administration,  rm.  1—23, 12420 
Parklawn  Dr.,  Rockville,  MD  20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  A.  Hansen,  Centm*  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
206),  Food  and  Drug  Administration, 

200  C  St.  SW.,  Washington,  DC  20204, 
202-254-9523. 

SUPPLEMENTARY  INF0RA4ATI0N: 

1.  Introductkm 

In  a  notice  published  in  the  Federal 
Register  of  February  6, 1989  (54  FR 
5679),  FDA  announced  that  a  food 
additive  petition  (FAP  9M4125)  had 
been  filed  by  NASA,  Washington,  DC 
20546,  proposing  that  the  food  additive 
regulations  be  amended  to  provide  for 
the  safe  use  of  sources  of  radiation  to 
process  beefsteaks  for  use  in  space  flight 
programs.  The  agisncy  is  publishing  a 
tentative  final  rule  before  proceeding  to 
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final  action  because  it  is  including 
provisions  regarding  the  packaging 
materials  to  be  used  with  the  beefsteaks 
that  it  did  not  announce  in  the  notice  of 
filing  for  this  petition. 

11.  Evaluation  of  Safety 

In  assessing  the  safety  of  food 
additives,  including  the  use  of 
irradiation  in  the  processing  of  food,  the 
agency  usually  considers  the  effects  of 
lifetime  daily  exposure  to  the  additive. 
The  requested  use,  however,  is  limited 
to  NASA’s  space  flight  programs.  The 
amount  of  irradiated  beefsteak  that 
could  be  consumed  by  individuals  in 
the  programs  would  constitute  an 
extremely  small  fraction  of  their  diets 
when  considered  over  a  lifetime. 

Because  of  this  factor,  questions 
regarding  acute  hazards,  including  those 
resulting  from  pathogenic  organisms 
that  could  be  present  in  the  food,  are 
more  significant  than  they  would 
ordinarily  be  in  deciding  whether  to  list 
a  food  additive.  The  petition  has 
requested  that  FDA  authorize  the  use  of 
irradiation  processing  only  under 
conditions  that  ensure  the  microbial 
sterility  of  the  product  and  the  integrity 
of  the  product  packaging.  NASA  has 
stated  that  it  will  ensure  these  qualities 
of  sterility  and  of  packaging  integrity  by 
requiring  adherence  to  an  irradiation 
processing  protocol  (scheduled  process) 
that  it  submitted  with  the  petition  (Ref. 
1). 

Having  evaluated  the  data  in  the 
petition  and  other  relevant  material  in 
its  files,  FDA  tentatively  finds  that  the 
total  amount  of  radiolytic  products  that 
are  produced  in  the  beefsteaks  during 
irradiation  processing,  and  that  will  be 
consumed  by  individuals  in  the  space 
flight  programs,  will  be  too  small  to  be 
of  any  toxicological  significance. 
Likewise,  FDA  tentatively  finds  that  the 
total  amount  of  radiolytic  products  that 
could  be  formed  and  migrate  fiom  the 
packaging  materials  to  the  food  during 
irradiation  processing,  and  then  be 
consumed  by  individuals  in  the  space 
flight  programs,  is  too  small  to  be  of  any 
toxicological  significance  (Ref.  2). 

Section  179.25(c)  (21  CFR  179.25(c)) 
restricts  packaging  materials  used  in  the 
irradiation  of  packaged  foods  to  those 
materials  listed  in  §  179.45  (21  CFR 

Use 


179.45),  namely,  those  that  have  been 
demonstrated  to  be  safe  for  use  during 
irradiation  of  prepackaged  foods, 
assuming  that  those  fo<^s  would  be 
consumed  daily  over  a  lifetime  span. 

The  agency  tentatively  finds  that  this 
restriction  is  unnecessary  for  packaging 
to  be  used  only  in  space  fli^t  programs. 
The  tentative  final  regulation  set  forth 
below,  therefore,  waives  the 
requirement  in  §  179.25(c)  that 
packaging  materials  be  restricted  to 
those  listed  in  §  179.45,  provided  that 
the  packaging  has  been  judged  to  be  safe 
for  holding  food. 

III.  Tentative  Conclusions 

The  agency  tentatively  finds  that 
beefsteaks  irradiated  at  a  minimum  dose 
of  44  kiloGrays  and  handled  in 
accordance  with  the  provisions  of 
§  179.25(d)  will  meet  current  standards 
for  commercial  sterility  and  nutritional 
adequacy.  The  protocol  submitted  by 
NASA  (Ref.  1)  in  its  petition  is  an 
example  of  a  scheduled  process  that 
would  satisfy  the  requirements  of  * 
§  179.25(d).  The  agency  tentatively 
concludes,  therefore,  that  the  proposed 
use  of  a  source  of  radiation  is  safe,  and 
that  §  179.26  of  the  regulations  should 
be  amended  as  set  forth  below. 

In  accordance  with  §  171.1(h)  (21  CFR 
171.1(h)),  the  petition  and  the 
documents  that  FDA  considered  and 
relied  upon  in  reaching  its  tentative 
decision  to  approve  the  petition  are 
available  for  inspection  at  the  Center  for 
Food  Safety  and  Applied  Nutrition  by 
appointment  with  the  information 
contact  person  listed  above.  As 
provided  in  21  CFR  171.1(h),  the  agency 
will  delete  from  the  documents  any 
materials  that  are  not  available  for 
public  disclosure  before  making  the 
documents  available  for  inspection. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environmenL  and  that  an 
environmental  impact  statement  is  not 
required.  'The  agency’s  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dodcets  Management  Branch 


(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 

IV.  References^ 

1.  U.S.  Army  Natick  RD&E  Center, 
“Space  Food  Prototype,  Production 
Guide  No.  60-C.’’  April  13, 1993. 

2.  Memorandum  dated  June  26, 1990, 
from  L.  Borodinsky,  FDA,  to  C. 
Takeguchi,  FDA. 

V.  Comments 

Interested  persons  may,  on  or  before 
February  7, 1994,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  regarding  this 
tentative  final  rule.  Two  copies  of  any 
comments  are  to  be  submitted,  except 
that  individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

List  of  Subjects  in  21  CFR  Part  179 

Food  additives.  Food  labeling.  Food 
packaging.  Radiation  protection. 
Reporting  and  recordkeeping 
requirements.  Signs  and  symbols. 

'Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Director,  Center  for  Food  Safety  and 
Applied  Nutrition,  it  is  proposed  that  21 
CFR  part  179  be  amended  as  follows: 

PART  179— IRRADIADON  IN  THE 
PRODUCTION.  PROCESSING  AND 
HANDLING  OF  FOOD 

1.  The  authority  citation  for  21  CFR 
part  179  continues  to  read  as  follows: 

Authority:  Secs.  201,  402,  403, 409,  703, 
704  of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (21  U.S.C.  321,  342,  343,  348,  373,  374). 

2.  Section  179.26  is  amended  in  the 
table  in  paragraph  (b)  by  adding  a  new 
entry  “7.”  under  the  headings  “Use” 
and  “Limitations”  to  read  as  follows: 

§  179.26  Ionizing  radiation  for  the  treatment 
of  food. 

****** 

(b)  *  *  * 

Limitations 


7.  For  the  sterilization  of  frozen,  packaged  beefsteaks  used  solely  in  Minimum  dose  44  kGy  (4.4  Mrad).  Packaging  materials  used  need  not 

the  Nationai  Aeronautics  and  Space  Admirristration  space  flight  pro-  comply  with  §  179.25(c)  provided  that  their  use  is  othenwise  per- 
grams..  rnitted  by  applicable  regulations  in  parts  174  through  186  of  this 

chapter.  * ' 


G4528  .  Federal  Register  /  Vol.  58,  No.  234  /  Wednesday,  December  8,  1993  /  Proposed  Rules 


*  ^  • 

Dated;  November  24, 1993. 

Douglas  L.  Afpher, 

Deputy  Director,  Center  for  Food  Safety  and 
Applied  Nutrition. 

(FR  Doc.  93-29905  Filed  12-7-93;  8:45  am]*' 
BILLING  CODE  41SO-01-F 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  934 

North  Dakota  Permanent  Regulatory 
Program 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM), 
Interior. 

ACTION:  Proposed  rule;  reopening  and 
extension  of  public  comment  period  on 
proposed  amendment. 

SUMMARY:  OSM  is  announcing  receipt  of 
additional  revisions  pertaining  to  a 
previously  proposed  amendment  to  the 
North  Dakota  permanent  regulatory 
program  (hereinafter,  the  "North  Dakota 
program”)  under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA).  The  revisions  for  North 
Dakota’s  proposed  rules  pertain  to 
permit  denial  for  delinquent  civil 
penalties.  The  amendment  is  intended 
to  revise  the  North  Dakota  program  to  be 
consistent  with  the  corresponding 
Federal  regulations. 

This  document  sets  forth  the  times 
and  locations  that  the  North  Dakota 
program  and  proposed  amendment  to 
that  program  are  available  for  public 
inspection  and  the  reopened  comment 
period  during  which  interested  persons 
may  submit  written  comments  on  the 
proposed  amendment. 

DATES:  Written  comments  must  be 
received  by  4  p.m.,  m.s.t.,  December  23, 
1993. 

ADDRESSES:  Written  comments  should 
be  mailed  or  hand  delivered  to  Guy 
Padgett  at  the  address  listed  below. 

Copies  of  the  North  Dakota  program, 
the  proposed  amendment,  and  all 
written  comments  received  in  response 
to  this  notice  will  be  available  for  public 
review  at  the  addresses  listed  below 
during  normal  business  hours,  Monday 
through  Friday,  excluding  holidays. 
Each  requester  may  receive  one  free 
copy  of  the  proposed  amendment  by 
contacting  OSM’s  Casper  Field  Office. 
Guy  Padgett,  Director,  Casper  Field 
Office;  Office  of  Surface  Mining 
Reclamation  and  Enforcement;  100 
East  B  Street,  room  2128;  Casper,  WY 


82601-1918.  Telephone  (307)  261- 

5776. 

Edward  J.  Englerth,  Director, 

Reclamation  Division;  Public  Service 

Commission;  Capitol  Building; 

Bismarck,  ND  58505-0165.  Telephone 

(701) 224-4092. 

FOR  FURTHER  INFORMATION  CONTACT: 

Guy  Padgett,  Telephone  (307)  261-5776. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  North  Dakota 
Program 

On  December  15, 1980,  the  Secretary 
of  the  Interior  conditionally  approved 
the  North  Dakota  program  as 
administered  by  the  Public  Service 
Commission.  General  background 
information  on  the  North  Dakota 
program,  including  the  Secretary’s 
findings,  the  disposition  of  comments, 
and  conditions  of  approval  of  the  North 
Dakota  program  can  be  found  in  the 
December  15, 1980  Federal  Register  (45 
FR  82214).  Subsequent  actions 
concerning  North  Dakota’s  program  and 
program  amendments  can  be  found  at 
30  CFR  934.15  and  934.16. 

II.  Submission  of  Proposed  Amendment 

By  letter  dated  April  21, 1993 
(Administrative  Record  No.  ND-P-01), 
North  Dakota  submitted  a  proposed 
amendment  ("Amendment  XWI”)  to  its 
permanent  program  pursuant  to 
SMCRA.  North  Dakota  proposed  this 
amendment  mostly  in  response  to 
program  amendments  required  at  30 
CFR  part  934.16(m),  (o),  (p),  (q),  (r),  (s), 
(t),  &  (v),  codified  in  the  January  9, 1992, 
Federal  Register  (57  FR  827).  That  is, 
most  of  the  proposed  amendment  was 
intended  to  change  the  rules  of  the 
North  Dakota  program  to  conform  to 
Federal  regulation  requirements. 

The  provisions  of  the  North  Dakota 
Administrative  Code  (NDAC)  that  North 
Dakota  proposes  to  amend  are:  NDAC 
69-05.2-06-02(3)  (permit  applications, 
compliance  information] ;  NDAC  69- 
05.2-09-01(4)  [permit  applications, 
operations  plans,  general  requirements); 
NDAC  69-05.2-10-03(1)  [permit 
applications,  criteria  for  permit 
approval  or  denial);  NDAC  69-05.2-13- 
08(3), (4)  [performance  standards, 
protection  of  fish,  wildlife,  and  related 
environmental  values);  NDAC  69-05.2- 
16-09(1 3), (16)  [performance  standards, 
sedimentation  ponds);  NDAC  69-05.2- 
20-03(3),(4)  [performance  standards, 
coal  processing  waste  impoundments, 
design  and  construction).  North  Dakota 
also  proposed  a  few  minor  editorial 
revisions,  and  also  one  substantive 
change  not  in  response  to  required 
amendments:  NDAC  69-05.2-15-04(3) 


[performance  standards,  plant  growth 
material,  redistribution). 

OSM  published  a  notice  in  the  May 

19. 1993,  Federal  Register  (58  FR 
29153)  announcing  receipt  of  the 
amendment  and  inviting  public 
comment’ on  its  adequacy 
(Administrative  Record  No.  ND-P-7). 
The  public  comment  period  ended  June 

18. 1993. 

During  its  review  of  the  amendment, 
OSM  identified  concerns  relating  to  the 
provisions  of  NDAC  69-05.2-10-03(1) 
regarding  permit  denial  for  unpaid  civil 
penalties  for  certain  violations.  OSM 
notified  North  Dakota  of  the  concerns  by 
letter  dated  October  6, 1993 
(Administrative  Record  No.  ND-P-10). 
North  Dakota  responded  in  a  letter 
dated  November  23, 1993,  by  submitting 
a  revised  amendment  (Administrative 
Record  No.  ND-P-11). 

North  Dakota  proposes  additional 
revisions  to  NDAC  69-05. 2-10-03(l)(a) 
regarding  permit  denial  for  delinquent 
civil  penalties.  The  proposed  revisions 
would  require  that  the  Commission  not 
issue  a  permit  if  there  are  delinquent 
civil  penalties  under  the  North  Dakota 
Century  Code  sections  38-14.1-32  and 
38-12.1-08,  SMCRA,  or  any  law  or  rule 
in  any  state  enacted  under  federal  law 
or  regulation  pertaining  to  air  or  water 
environmental  protection,  incurred  in 
connection  with  any  surface  coal 
mining  and  reclamation  operation. 

III.  Public  Comment  Procedures 

OSM  is  reopening  the  comment 
period  on  the  proposed  North  Dakota 
program  amendment  to  provide  the 
public  an  opportunity  to  reconsider  the 
adequacy  of  the  proposed  amendment 
in  light  of  the  additional  materials 
submitted.  In  accordance  with  the 
provisions  of  30  CFR  732.17(h),  OSM  is 
seeking  comments  on  whether  the 
proposed  amendment  satisfies  the 
applicable  program  approval  criteria  of 
30  CFR  732.15.  If  the  amendment  is 
deemed  adequate,  it  will  become  part  of 
the  North  Dakota  program. 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commenter’s  recommendations. 
Comments  received  after  the  time 
indicated  under  "DATES’’  or  at  locations 
other  than  the  Casper  Field  Office  will 
not  necessarily  be  considered  in  the 
final  rulemaking  or  included  in  the 
administrative  record. 

List  of  Subjects  in  30  CFR  Part  934 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 
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Dated:  November  30. 1993. 

Raymond  L.  Lowrie, 

Assistant  Director,  Western  Support  Center. 

(FR  Doc.  93-29888  Filed  12-7-93;  8:45  am] 
BILUNG  CODE  4310-06-M  > 

30  CFR  Part  944 

Utah  Permanent  Regulatory  Program 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM), 
Interior. 

action:  Proposed  rule;  public  comment 
period  and  opportunity  for  public 
hearing  on  proposed  amendment. 

SUMMARY:  OSM  is  announcing  the 
receipt  of  a  proposed  amendment  to  the 
Utah  permanent  regulatory  program 
(hereinafter,  the  “Utah  program”)  \mder 
the  Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA).  The 
proposed  amendment  consists  of 
changes  to  provisions  of  the  Utah 
backfilling  and  grading  rules  pertaining 
to  spoil  and  waste;  refuse  piles; 
previously  mined  areas,  continuously 
mined  areas,  and  areas  subject  to  the 
approximate  original  contour  (AOC) 
requirements;  and  AOC.  The 
amendment  is  intended  to  revise  the 
Utah  program  to  be  consistent  with  the 
corresponding  Federal  regulations. 

This  notice  sets  forth  the  times  and 
locations  that  the  Utah  program  and 
proposed  amendment  to  that  program 
are  available  for  pubUc  inspection,  the 
comment  period  during  which 
interested  persons  may  submit  written 
comments  on  the  proposed  amendment, 
and  the  procedures  that  will  be  followed 
regarding  the  public  hearing,  if  one  is 
requested. 

DATES:  Written  comments  must  be 
received  by  4  p.m..  m.s.t  January  7, 
1994.  If  requested,  a  pubUc  hearing  on 
the  proposed  amendment  will  be  held 
on  January  3, 1994.  Requests  to  present 
oral  testimony  at  the  hearing  must  be 
received  by  4  p.m.,  m.s.t.  on  December 
23, 1993. 

ADDRESSES:  Written  comments  should 
be  mailed  or  hand  delivered  to  Robert 
H.  Hagen  at  the  address  listed  below. 

Copies  of  the  Utah  program,  the 
proposed  amendment,  and  all  written 
comments  received  in  response  to  this 
notice  will  be  available  for  pubUc 
review  at  the  addresses  Usted  below 
during  normal  business  hours,  Monday 
throu^  Friday,  excluding  hoUdays. 
Each  requester  may  receive  one  free 
copy  of  the  propo^  amendment  by 
contacting  OSM’s  Albuquerque  Field 
Office. 

Robert  H.  Hagen,  Director.  Albuquerque 
Field  Office,  Office  of  Surfrce  Mining 


Reclamation  and  Enforcement,  505 
^  Marquette  Avenue,  NW.,  suite  1200, 
Albuquerque,  NM  87102,  Telephone: 
(505)  766-1486. 

Utah  Division  of  Oil,  Gas  and  Mining, 

355  West  North  Temple,  3  Triad 
Center,  suite  350,  Salt  Lake  City,  UT 
84180-1203,  Telephone:  (801)  538- 
5340. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  H.  Hagen,  Telephone:  (505)  766- 
1486. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Utah  Program 

On  January  21, 1981,  the  Secretary  of 
the  Interior  conditionally  approved  the 
Utah  program.  General  background 
information  on  the  Utah  program, 
including  the  Secretary’s  findings,  the 
disposition  of  comments,  and  the 
conditions  of  approval  of  the  Utah 
program  can  be  foimd  in  the  January  21, 
1981,  Federal  Register  (46  FR  5899). 
Subsequent  actions  concerning  Utah’s  ^ 
program  and  program  amendments  can 
be  found  at  30  CFR  944.15, 944.16,  and 
944.30. 

II.  Proposed  Amendment 

By  letter  dated  November  12, 1993, 
Utah  submitted  a  proposed  amendment 
to  its  program  pursuant  to  SMCRA 
(administrative  record  No.  UT-875). 

Utah  submitted  the  proposed 
amendment  in  response  to  the  required 
amendment  at  944.16  (a),  (b),  (c),  and  (d) 
published  in  the  September  17, 1993, 
Federal  Register  (58  FR  48600). 

Utah  proposes  to  revise  Utah 
Administrative  Rule  (Utah  Admin.  R.) 
645-301-553.200  by  substituting  the 
word  “of’  for  the  word  “or”  with 
respect  to  the  requirement  that  “(slpoil 
and  waste  materials  will  be  compacted 
where  advisable  to  ensure  stabihty  or  to 
prevent  leaching  or  toxic  materials” 
(emphzisis  added). 

Utah  proposes  to  revise  Utah  Admin. 
R.  645-301-553.252  concerning  refuse 
piles  by  adding  the  phrase  "are  met”  at 
the  end  of  this  paragraph,  which  would 
require  that  “[t]he  Division  (of  Oil,  Gas 
and  Mining]  may  allow  less  than  four 
feet  of  cover  material  [to  be  placed  over 
a  regraded  refuse  pile]  based  on 
physical  and  chemical  analyses  which 
show  that  the  requirements  of  R645- 
301-244.200  and  R645-301-3S3 
through  Utah  Admin.  R.  645-301-357 
are  met”  (emphasis  added). 

Utah  proposes  to  revise  the  existing 
title  “(pjrevisouly  mined  areas”  of  Utah 
Admin.  R.  645-301-553.500  to  read 
“(plreviously  mined  areas,  continuously 
mined  areas,  and  areas  subject  to  the 
approximate  original  contour 
requirements.” 


Utah  proposes  to  revise  Utah  Admin. 

R.  645-301-553.520  by  requiring  that 
highwalls  need  not  be  eliminated  for 
undergroimd  mining  operations 
conducted  prior  to  August  3, 1977,  and 
continued  after  that  date. 

Utah  proposes  to  revise  Utah  Admin. 

R.  645-301-553.523  by  (1)  clarifying 
that  the  stability  criteria  of  proposed 
Utah  Admin  R.  645-301-553.523  apply 
to  the  AOC  criteria  at  Utah  Admin.  R. 
645-301-553.650  and  (2)  specifying  that 
a  highwall  remnant  or  retained  highwall 
must  not  pose  a  hazard  to  the 
environment.. 

Utah  proposes  to  revise  Utah  Admin. 

R.  654-301-553.600  and  .620  to  allow 
postmining  slopes  vary  from  AOC 
only  when  AOC  cannot  be  met,  and 
approval  is  obtained  from  the  Division 
for  incomplete  elimination  of  highwalls 
in  previously  mined  areas  or 
continuously  mined  areas. 

Utah  proposes  to  revise  Utah  Admin. 

R.  654-301-553.650  to  require  that, 
prior  to  obtaining  Utah’s  approval  for 
the  retention  of  a  highwall,  the  operator 
will  establish  and  the  Division  will  find 
in  writing  that  the  proposed  highwall 
will  achieve  the  stability  requirements 
of  Utah  Admin.  R.  645-301-553.523 
and  that  the  proposed  highwall  will 
meet  the  AOC  criteria  of  Utah  Admin. 

R.  645-301-553.651  through  .655. 

Utah  proposes  the  following  revisions 
to  Utah  Admin.  R.  645-301-651  that 
allows  the  retention  of  a  highwall  if 
“(tjhe  retained  highwall  is  not 
[significantly]  greater  in  height  than  the 
[dimensions  of  existing]  cUfrs  [in  the 
surrounding  area]  and  cliff-like 
escarpments  that  were  replaced  or 
disturbed  by  the  mining  operations” 
(brackets  and  emphasis  added).  Utah 
proposes  to  delete  the  bracketed 
language  and  add  the  emphasized 
language. 

Utah  proposes  to  revise  Utah  Admin. 
R.  645-301-553.652  by  stating  that  the 
applicability  of  Utah  Admin.  R.  645- 
301-553.651  through  553.655  is  such 
that  the  standards  for  AOC  apply  for  any 
highwall  created  after  December  13, 
1982. 

Utah  proposes  to  revise  Utah  Admin. 
R.  645-301-553.653  by  requiring  that 
the  retained  highwall  will  be  modified 
if  necessary  to  restore  cUff-type  habitats 
required  by  the  flora  and  fauna  existing 
prior  to  mining. 

Utah  proposes  to  revise  Utah  Admin. 
R.  645-301-553.654  by  requiring  that 
the  retained  highwall  will  be  compatible 
with  both  the  approved  postmining  land 
use  and  the  visu^  attributes  of  the  area. 

ni.  Public  Comment  Procedures 
In  accordance  with  the  provisions  of 
30  CFR  732.17(h),  OSM  is  seeking 
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comments  on  whether  the  proposed 
amendment  satisfies  the  applicable 
program  approval  criteria  of  30  CFR 
732.15.  If  the  amendment  is  deemed 
adequate,  it  will  become  part  of  the 
Utah  program. 

Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulem^ing,  and  include 
explanations  in  support  of  the 
commenter’s  recommendations. 
Comments  received  after  the  time 
indicated  under  “DATES”  or  at  locations 
other  than  the  Albuquerque  Field  Office 
will  not  necessarily  be  considered  in  the 
final  rulemaking  or  included  in  the 
administrative  record. 

Public  Hearing 

Persons  wishing  to  testify  at  the 
public  hearing  should  contact  the 
person  listed  under  “FOR  FURTHER 
INFORMATION  CONTACT"  by  4  p.m.,  m.S.t. 
on  December  23, 1993.  Tlie  location  and 
time  of  the  hearing  will  be  arranged 
with  those  persons  requesting  the 
hearing.  If  no  one  requests  an 
opportunity  to  testify  at  the  public 
hearing,  the  hearing  will  not  be  held. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it 
will  greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow  OSM 
officials  to  prepare  adequate  responses 
and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  specified  date  imtil  all  persons 
scheduled  to  testify  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  testify,  and  who  wish 
to  do  so,  will  be  heard  following  those 
who  have  been  scheduled.  The  hearing 
will  end  after  all  persons  scheduled  to 
testify  and  persons  present  in  the 
audience  who  wish  to  testify  have  been 
heard. 

Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  testify  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  be  held.  Persons  wishing 
to  meet  with  OSM  representatives  to 
discuss  the  proposed  amendment  may 
request  a  meeting  by  contacting  the 
person  listed  imder  “FOR  FURTHER 
INFORMATION  CONTACT.”  All  SUch 
meetings  will  be  open  to  the  public  and, 
if  possible,  notices  of  meetings  will  be 
posted  at  the  locations  listed  under 
“ADDRESSES.”  A  written  summary  of 
each  meeting  will  be  made  a  part  of  the 
administrative  record. 


IV.  Procedural  Determinations 
Executive  Order  12866 

This  proposed  rule  is  exempted  from 
review  by  &e  Office  of  Management  and 
‘'Budget  under  Executive  Order  12866 
(Regulatory  Planning  and  Review). 

Executive  Order  12778 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  12778  and 
has  determined  that,  to  the  extent 
allowed  by  law,  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
since  each  such  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of 
SMCRA  (30  U.S.C.  1253  and  1255)  and 
30  CFR  730.11,  732.15  and 
732.17(h)(l0),  decisions  on  proposed 
State  regulatory  programs  and  program 
amendments  submitted  by  the  States 
must  be  based  solely  on  a  determination 
of  whether  the  submittal  is  consistent 
with  SMCRA  and  its  implementing 
Federal  regulations  and  whether  the 
other  requirements  of  30  CFR  parts  730, 
731  and  732  have  been  met. 

National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmentd  Policy  Act  (42  U.S.C. 
4332(2)(C)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 

3507  et  seq.). 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal 
that  is  the  subject  of  this  rule  is  based 
upon  coimterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Hence,  this  rule  will  ensure  that  existing 


requirements  previously  promulgated 
by  OSM  will  be  implemented  by  the 
State.  In  making  the  determination  as  to 
whether  this  rule  would  have  a 
significant  economic  impact,  the 
Departmept  iplied  upon  the  data  and 
assumptions  for  the  coimterpart  Federal 
regulations. 

List  of  Subjects  in  30  CFR  Part  944 

Intergovernmental  relations,  Surface 
mining.  Underground  mining. 

Dated:  December  1, 1993. 

Raymond  L.  Lowrie, 

Assistant  Director,  Western  Support  Center. 
(FR  Doc.  93-29889  Filed  12-7-93;  8:45  am] 
BILUNG  CODE  4310-05-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
IAZ-23-1-6071;  FRL-4811-21 

Approval  and  Promulgation  of 
Implementation  Plans;  Arizona — 
Maricopa  Nonattainment  Area;  Carbon 
Monoxide 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  approve, 
as  part  of  the  Arizona  State 
Implementation  Plan  (SIP),  the 
Maricopa  Association  of  Governments’ 
contingency  process  for  the  Maricopa 
(Phoenix)  carbon  monoxide  (CO) 
nonattainment  area  and  is  also 
proposing  limited  approval,  as  part  of 
the  Arizona  SIP,  of  a  revision  to  the 
wintertime  gasoline  volatility  limit  for 
the  Maricopa  area.  This  revision 
eliminates  the  1  pound-per-square-inch 
allowance  for  certain  ethanol-blended 
gasolines.  Finally,  based  on  the 
proposed  approval  of  the  MAG  process, 
EPA  is  proposing  to  withdraw  its  federal 
contingency  process  for  the  Maricopa 
area  promvdgated  in  February,  1991  and, 
based  on  the  proposed  limited  approval 
of  the  volatility  limit  revision,  to 
withdraw  the  list  of  highway  projects 
potentially  subject  to  delay  that  was 
proposed  on  June  28, 1993. 

DATES:  Written  comments  on  this 
proposal  must  be  submitted  by  January 
7, 1994. 

ADDRESSES:  Written  comments  should 
be  sent  to;  Julia  Barrow,  Director,  Office 
of  Federal  Planning,  A-1-3,  U.S. 
Environmental  Protection  Agency, 
Region  9, 75  Hawthorne  Street,  San 
Francisco,  California  94105. 

The  rulemaking  docket  for  this  notice. 
Docket  No.  93-AZ-MA-2,  may  be 
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inspected  and  copied  at  the  following 
location  between  8  a.m.  and  4:30  p.m. 
on  weekdays.  A  reasonable  fee  may  be 
charged  for  copying  parts  of  the  docket. 

U.S.  Environmental  Protection 
Agency,  Region  9,  Air  and  Toxics 
Division,  Office  of  Federal  Planning,  A- 
1-3,  75  Hawthorne  Street,  San 
Francisco,  California  94105. 

Copies  of  the  docket  are  also  available 
at  the  State  and  local  offices  listed 
below: 

Arizona  Department  of  Environmental 

Quality,  Library,  3033  North  Central 

Avenue,  Phoenix,  Arizona  85012. 

Maricopa  Association  of  Governments,  1820 

West  Washington,  Phoenix,  Arizona  85007. 

FOR  FURTHER  INFORMATION  CONTACT: 

Frances  Wicher,  A-5-2,  Air  and  Toxics 
Division,  U.S.  Environmental  Protection 
Agency,  Region  9,  75  Hawthorne  Street, 
San  Francisco,  California  94105,  (415) 
744-1238. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

A.  1991  Federal  Implementation  Plan 

On  February  11, 1991,  EPA 
disapproved  under  the  Clean  Air  Act 
(CAA)  portions  of  the  Arizona  State 
Implementation  Plan  (SIP)  and 
promulgated  a  limited  federal 
implementation  plan  (FIP)  for  the 
Maricopa  and  Pima  County,  Arizona, 
carbon  monoxide  (CO)  nonattainment 
areas.  EPA  disapproved  portions  of  the 
SIP  and  promulgated  the  FIP  in 
response  to  an  order  of  the  Ninth  Circuit 
Court  of  Appeals  in  Delaney  v.  EPA,  898 
F.2d  687  (9th  Cir.  1990).  For  a 
discussion  of  Delaney,  the  SIP 
disapproval,  and  the  FIP,  please  see  the 
notice  of  proposed  rulemaking  (NPRM) 
for  the  FIP.  55  FR  41204  (October  10, 

1990)  and  the  notice  of  final  rulemaking 
for  the  FIP,  56  FR  5458  (February  11, 

1991) . 

The  Delaney  order  required  EPA  to 
promulgate,  as  part  of  the  FIP,  a  two- 
part  contingency  process  consistent 
with  the  Agency’s  1982  SIP  guidance 
found  at  46  FR  7187,  7192  (January  22, 
1981).  These  two  parts  were  a  list  of 
transportation  projects  that  would  be 
delayed  while  an  inadequate  SIP  was 
being  revised  and  a  procedure  to  adopt 
measures  to  compensate  for 
unanticipated  emission  reduction 
shortfalls.  Under  the  1982  SIP  guidance 
both  parts  were  to  be  triggered  when  the 
EPA  Administrator  determined  that  a 
SIP  was  inadequate  and  additional 
emission  reductions  were  necessary. 

The  FIP  contingency  process  for  the 
Maricopa  area  is  initially  triggered  by 
any  violation  of  the  CO  national 
ambient  air  quality  standard  (NAAQS) 
occurring  after  December  31, 1991.  In 


the  FIP,  December  31, 1991  was  the  date 
after  which  no  further  violations  of  the 
CO  standard  were  expected  to  occur  in 
the  Maricopa  area.  In  December,  1992, 
the  Phoenix  area  recorded  two 
violations  of  the  CO  standard.  In 
compliance  with  the  FIP  contingency 
procedures,  EPA  recently  published  a 
notice,  58  FR  34547  (June  28, 1993), 
announcing  the  violations  and,  based  on 
air  quality  modeling,  proposing  to  find 
that  the  implementation  plan  is 
inadequate  and  that  additional  control 
measures  are  necessary  to  attain  and 
maintain  the  CO  NAAQS  in  the 
Maricopa  area.  In  the  same  notice,  EPA 
also  proposed  an  updated  list  of 
highway  projects  subject  to  delay  while 
the  implementation  plan  is  being 
revised. 

B.  1993  State  Implementation  Plan 
Revision 

On  June  23, 1993,  the  State  of  Arizona 
submitted  to  EPA,  as  a  revision  to  the 
Arizona  SIP,  the  Maricopa  Association 
of  Governments  (MAG)  Process  and 
Impact  Documentation  for  Carbon 
Monoxide  Contingency  Measures, 
adopted  by  the  MAG  Regional  Council 
on  February  24, 1993.  This  contingency 
process  sets  out  the  steps  that  MAG  will 
take  to  revise  the  Maricopa  CO  SIP  if  the 
Maricopa  area  fails  to  m^e  reasonable 
further  progress  (RFP)  or  fails  to  attain 
the  CO  NAAQS. 

The  MAG  process  is  triggered  by  a 
violation  of  the  CO  NAAQS  occurring 
any  time  after  December  31, 1991. 
Within  30  days  of  a  violation,  the  MAG 
Air  Quality  Policy  Team — which  is 
comprised  of  the  Directors  of  the 
Arizona  Department  of  Environmental 
Quality  and  Department  of 
Transportation  (ADOT),  the  Air 
Pollution  Control  Officer  of  Maricopa 
County,  and  the  MAG  Secretary — will 
determine  whether  or  not  the 
monitoring  data  were  affected  by  an 
exceptional  event  and  submit  its 
determination  to  EPA  for  consideration. 
EPA  would  then  have  30  days  to  review 
the  monitoring  data  and  the  MAG  Policy 
Team’s  determination  and  make  a 
formal  response.  The  MAG  process  can 
also  be  triggered  through  a  finding  by 
the  EPA  Administrator  that  the 
Maricopa  area  has  failed  to  demonstrate 
RFP.  In  this  case,  the  process  does  not 
include  the  Policy  Team  or  EPA  review 
but  rather  begins  with  the  steps 
necessary  to  revise  the  SIP. 

If  EPA  determines  after  reviewing  the 
monitoring  data  and  the  MAG  Policy 
Team  determination  that  a  violation  has 
occurred  or  that  RFP  has  not  been 
achieved,  MAG  would  within  twelve 
months  take  the  steps  necessary  to 
revise  the  SIP  to  assure  attainment  of 


the- CO  NAAQS.  These  steps  include 
performing  air  quality  modeling  to 
determine  the  additional  emission 
reductions  nece^ry  for  attainment, 
evaluating  control  measures,  holding 
public  hearings,  seeking  commitments 
to  implement  measures  from  the 
appropriate  agencies,  and  submitting  to 
EPA  through  ADEQ  the  revised  SIP.  The 
process  also  requires  MAG  to  evaluate 
and  adopt  new  committed  contingency 
measures  that  will  comply  with  the 
requirements  of  the  Clean  Air  Act  and 
that  will  be  implemented  in  the  event  of 
future  SIP  failures. 

On  June  23, 1993,  the  State  also 
submitted  to  EPA,  as  a  revision  to  the 
Arizona  SIP,  section  1  of  Arizona  House 
Bill  (H.B.)  2129  whic^  was  passed  by 
the  State  Legislature  and  approved  by 
the  Governor  on  April  22, 1993.  This 
bill  amends  Arizona  Revised  Statutes 
(A.R.S.)  section  41-2122  which  allows 
gasolines  blended  with  at  least  7.3 
percent  ethanol  by  volume  to  exceed  the 
10  psi  wintertime  limit  on  gasoline 
volatility  (measured  as  Reid  Vapor 
■  Pressure  or  RVP)  by  up  to  1  psi.  A.R.S. 
section  41-2122  was  approved  as  part  of 
the  Arizona  SIP  on  March  9, 1992.  See 
40  CFR  52.120(c)(68)(i)(A)(l).  Section  1 
of  H.B.  2129  eliminates  this  wintertime 
allowance  for  ethanol-blended  gasolines 
if  the  EPA  Administrator  finds  that 
additional  control  measures  are 
necessary  for  attainment  of  the  CO 
NAAQS  in  the  Maricopa  nonattainment 
area,  that  the  area  has  failed  to 
demonstrate  RFP,  or  that  the  area  has 
failed  to  attain  the  NAAQS  for  CO  by 
the  applicable  attainment  date. 
Elimination  of  the  RVP  allowance  for 
ethanol-blended  gasoline  would  require 
all  ethanol-blended  gasoline  sold  in  the 
Maricopa  area  during  the  winter  months 
to  have  a  RVP  of  no  more  than  10  psi. 

It  is  important  to  note  that  Section  1  of 
H.B.  2129  does  not  affect  the 
requirement  that  gasolines  that  are 
blended  with  an  oxygenate  other  than 
ethanol  have  a  RVP  of  no  more  than  10 
psi  during  the  winter  months. 

Section  1  also  allows  the  use  by 
gasoline  manufacturers  and  suppliers  of 
alternative  fuel  control  measures  if  they 
are  first  approved  by  the  Director  of  the 
Arizona  Department  of  Weights  and 
Measures  (ADWM)  in  consultation  with 
the  Director  of  the  ADEQ.  In  order  to 
approve  an  alternative  measure,  the 
Directors  must  determine  that  the 
alternative  would  result  in  equal  or 
greater  emission  reductions  than  a  fuel 
with  a  RVP  of  10  psi  and  a  minimum 
oxygen  content  of  2.7  percent  by  weight. 

Tne  amended  A.R.S.  41-222  also 
requires  ADWM,  in  consultation  with 
ADEQ,  to  notify  all  manufacturers  and 
suppliers  of  gasoline  of  any  change  in 
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the  volatility  requirement.  This  notice 
must^e  given  at  least  60  days  prior  to 
the  beginning  of  any  mandatory 
oxygenate  season.  The  wintertime 
oxygenate  season  begins  September  30 
of  each  year. 

The  1992/93  market  share  of  ethanol*' 
blemied  gasoline  was  73  percent. 
Assuming  this  market-share  remains 
constant,  the  emission  reductions  from 
this  measure,  if  implemented,  are 
estimated  to  be  approximately  4.7 
percent  of  1993  CO  emissions  from  on¬ 
road  motor  vehicles  and  3.3  percent  of 
total  1993  CO  emissions. 

The  MAG  contingency  process  and 
Section  1  of  H.B.  2129  are  intended  to 
substitute  for  the  federal  contingency 
process  for  the  Maricopa  area  contained 
in  the  Arizona  FIP  incliuling  the 
recently-proposed  EPA  actions  under 
that  contingency  process.  EPA  is 
proposing,  to  approve  as  a  revision  to 
the  Arizona  CO  implementation  plan, 
the  MAG  contingwicy  process,  to  give 
limited  approval  to  Section  1  of  H  B. 
2129,  to  withdraw  the  list  of  highway 
projects  subject  to  delay  that  was 
proposed  on  June  28, 1993  (58  FR 
34547)  and  to  withdraw  the  federal 
contingency  process  for  the  Maricopa 
area.  TTie  Agency,  however,  is  retaining 
the  attanrment  and  maintenance 
demonstrations  and  the  conformity 
provisions  in  the  FIP  for  the  Maricopa 
and  Pima  CO  nonattainmmt  areas  as 
well  as  the  contingency  process  for  the 
Pima  CO  nonattainment  area.  It  is  also 
retaining  its  February  11, 1991 
disapproval  of  the  corresponding 
portions  of  the  Arizona  See  56  FR 

5458. 

C.  Standard  for  SIP  Approval. 

On  receipt  of  a  SIP  submittal,  EPA 
must  first  determine  if  the  submittal  is 
complete  under  CAA  section 
110(k)(l)(B)  and  40  CFR  part  51, 
appendix  V,  "Criteria  for  Determining 
the  Completeness  of  Plan  Submissions." 
A  compl^eness  review  allows  EPA  to 
determine  if  the  State  has  followed  the 
administrative  requirements  set  out  by 
the  CAA  for  adoption  of  State  rules  for 
incorporation  into  the  SIP  and  if  all  the 
necessary  components  have  be«i 
included  in  the  submittal  to  allow  EPA 
to  properly  review  and  act  on  the 
substance  of  the  submittal.  EPA  has 
reviewed  the  SIP  submittals  proposed 
for  approval  in  this  notice  and  have 
found  them  complete.  See  the  letter 
from  David  P.  Howekamp,  EPA-Regicn 
9  to  Edward  Z.  Fox,  Arizona  Department 
of  Environmental  C^lity,  July  26, 1993. 

Once  a  SEP  submittal  is  deemed 
complete,  EPA  must  next  determine  if 
the  submittal  is  approvable  as  a  revision 
to  the  SIP.  EPA’s  primary  responsibility 


when  approving  SIP  revisions  is  to 
ensure  that  the  revisions  strengthen  or 
maintain  the  SEP  and  are  consistent  with 
CAA  requirements  and  EPA  policy. 

CAA  section  110(1)  states  that  the 
"Administrator  shall  not  approve  a 
revision  of  a  plan  if  the  revision  would 
interfere  with  any  applicable 
requirement  concerning  attainment  and 
reasonable  further  progress  •  •  or  any 

other  applicable  requirement  of  (the 
Clean  Air]  Act."  Therefore,  before 
approving  any  SIP  revision,  EPA  must 
demonstrate  that  the  revision  will  not: 

(1)  Delay  attainment,  (2)  interfere  with 
reasonable  further  progress  (RFP),  or  (3) 
conflict  with  the  area’s  compliance  with 
other  requirements  of  the  Act  as  well  as 
ensure  that  the  SIP  revision  is  consistent 
with  applicable  CAA  requirements  and 
Agency  policy. 

One  test  for  determining  whether  a 
revision  to  an  applicable 
implementation  plan  will  not  delay 
attainment's  to  determine  if  it  provides 
for  the  equivalent  or  greater  emission 
reductions  than  the  unrevised  plan.  One 
test  for  determining  whether  a  SIP 
revision  will  delay  annual  progress 
towards  attainment  (that  is,  RI^  is  to 
determine  if  it  provides  for  emission 
reductions  on  Ae  same  or  fester 
schedule  than  the  unrevised  plan.  For 
today’s  proposed  action,  EPA  must 
make  these  two  specific  findings  in 
order  to  substitute  the  State’s 
contingency  process  for  the  federal  one. 

The  final  demonstrations  required  for 
approving  changes  to  the  Sff  depend  on 
the  revision  luider  consideration.  For 
each  revision,  the  applicable  CAA 
requirements  and  Agency  policies  must 
be  identified  and  the  revision  reviewed 
against  them  to  ensure  compliance. 

For  contingency  measures,  the  CAA 
establishes  general  requirements  for 
contingency  measures  in  nonattainment 
areas  in  section  172(c)(9).  In  addition  to 
section  172(c)(9),  the  Clean  Air  Act  also 
establishes  requirements  for 
contingency  measures  in  sections 
182(c)(9)  (for  serious  and  above  ozone 
nonattainment  areas)  and  187(a)(3)  (for 
moderate  CO  areas  with  design  values 
above  12.7  ppm  and  for  serious  CO 
areas).  The  Maricopa  CO  nonattainment 
area  was  classified  on  November  6, 1991 
(56  FR  56694)  as  a  moderate  area  with 
a  design  value  of  12.7  ppm  or  less 
(hereafter  referred  to  as  a  “low  moderate 
area”).  For  such  areas,  section  172(c)(g) 
establishes  the  only  requirement  for 
contingency  measures.  Section  172(c)(9) 
requires  implementation  plans  to: 

Provide  for  the  implementatioa  of  specific 
measures  to  be  undertaken  if  the  area  fails  to 
make  reasonable  further  progress,  or  to  attain 
the  national  primary  ambient  air  quality 
standard  by  the  attainment  date  applicable 


under  (Part  DJ  Such  measures  shall  be 
included  in  the  plan  revision  as  contingency 
measures  to  taka  effect  in  any  such  case 
without  further  action  by  the  State  orthe 
Administrator. 

EPA  has  provided  its  preliminary 
interpr^^tipn  of  the  CAA  requirement 
for  contingency  measures  in  the  General 
Preamble  for  the  Implementation  of 
Title  I  of  the  Clean  Air  Act  Amendments 
of  1990,  57  FR  13498, 13510  (for  ozone 
SIPs  in  general),  13520  (for  serious  and 
above  ozone  areas)  and'  13532  (for  CO' 
areas)  (April  16, 1992)  (hereafter,  the 
General  Preamble).  EPA  has  stated  that 
these  new  contingency  requirements 
supersede  those  contained  in  the  1982 
ozone  and  CO  SIP  guidance  under 
which  the  FIP  contingency  process  was 
promulgated.  See  General  Preamble  at 
13511  and  13532. 

For  reasons  discussed  later  in  this 
notice,  EPA  is  not  at  this  time  proposing 
to  approve  the  State  contingency 
measure  as  fully  satisfying  the  CAA 
section  172(c)(9)  requirement  for  such 
measures;  therefore,,  a  further  discussion 
of  the  CAA  and  EPA  policy 
requirements  for  contingency  measures 
is  not  provided  here. 

For  control  measures  in  general, 
whether  contingency  measures  or  not, 
EPA  must  assure  that  their  emission 
reductions  are  enforceable  in  order  to 
approve  them  into  the  SIP..  In  addition, 
for  fuel  measures  intended  tacontirol 
motor  vehicle  emis»ons,  EPA  must 
make  certain  findings  as  required  by 
CAA  section  211(c)(.4)  before  it  can 
approve  such  measures  into  the  SIP. 
Section  211(c)(4)  is  discussed  in  detail 
later  in  this  proposal. 

Neither  the  CAA  nor  current  EPA 
policy  requires  contingency  procedures 
(as  distinguished  from  actual  measures) 
in  SIPs.  As  noted  above,  the  1982  SIP 
guidance  under  which  the  FIP  was 
promulgated,  which  required 
contingency  procedures,  has  been 
superseded.  Approving  contingency 
procedures  into  SIPs,  however,  does  not 
generally  confiict  with  other 
requirements  of  the  CAA  or  EPA  policy. 

n.  EPA  Evaluation  of  SIP  Submittal 

J.  Compliance  With  Clean  Air  Act 
Requirements  and  EPA  Policy 

Section  1  of  H.B.  2129  is  triggered  by 
an  EPA  finding  that  additional  control 
measures  are  necessary  to  attain  the  CO 
NAAQS  in  the  Maricopa  area.  EPA  has 
recently  completed  air  quality  modeling 
for  the  Maricopa  area  which  indicates 
that  substantial  additional  controls  are 
necessary  to  attain  the  CO  standard  by 
the  CAA  section  186(a)(1)  deadline  of 
December  31, 1995.  This  modeling  was 
discussed  in  a  recent  Federal  Register 
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notice.  See  58  FR  34547  (June  28, 1993). 
Based  on  this  modeling,  has  made 
the  finding  to  the  State  that  additional 
control  measures  are  necessary.  See 
letter  from  David  P.  Howekamp,  EPA- 
Region  9.  to  John  U.  Hays,  Director,  , 
Arizona  Department  of  Weights  and 
Measures  (ADWM)  and  Edward  Z.  Fox, 
Director,  Arizona  Department  of 
Environmental  Quality  (ADEQ),  July  19, 
1993.  On  July  23, 1993,  ADWM  and 
ADEQ  issued  the  notificatipns 
concerning  the  change  in  the  volatility 
limit  required  by  Section  1  of  H.B.  2129. 
Under  the  terms  of  Section  1  of  H.B. 

2129,  once  triggered,  the  measure  is  in 
effect  each  subsequent  oxygenate  season 
and  will  no  longer  operate  as  a 
contingency  measure.  Because  this 
measure  will  be  implemented  by  the 
time  EPA  takes  finm  action  on  this 
proposal,  the  measure  will  no  longer  be 
a  contingency  measure  under  CAA 
section  172(c)(9)  at  the  time  of  approval 
and  therefore  cannot  be  approved  as 
such  imder  that  section.  Thus,  EPA 
need  not  evaluate  it  against  the  CAA 
and  EPA  policy  requirements  for 
contingency  measures  in  order  to 
approve  it  as  part  of  the  Arizona  SEP. 

CAA  section  110(a)(2)(A)  requires 
SIPs  to  include  enforceable  emission 
limitations.  EPA  has  reviewed  the 
measure’s  emission  limitation  and  has 
foimd  that  it  contains  two  elements  that 
potentially  affect  its  enforceability.  The 
first  requires  the  ADWM  Director,  in 
consultation  with  the  ADEQ  Director,  to 
issue  notifications  to  all  gasoline 
suppliers  and  manufacturers  (“the 
regulated  industry”)  at  least  60  days 
prior  to  the  beginning  of  each  and  every 
oxygenate  season  in  which  the  1  psi 
allowance  for  ethanol-blended  gasolines 
is  withdrawn.  The  second  element 
requires  the  ADWM  Director,  again  in 
consultation  with  the  ADEQ  Director,  to 
grant  the  use  of  alternative  fuel  control 
measures  if  he  determines  that  the 
alternative  would  result  in  equal  or 
greater  emission  reductions  than  a  fuel 
with  a  RVP  of  10  psi  and  a  minimum 
oxygen  content  of  2.7  percent  by  wei^t. 

As  discussed  earlier,  once  triggered 
this  contingency  measure  will  be 
implemented  during  the  upcoming 
oxygenate  season  and  in  each  oxygenate 
season  thereafter.  Under  the  language  of 
H.B.  2191,  notification  is  required 
before  each  of  these  oxygenate  seasons. 
It  is  not  clear  whether  failure  to  make 
this  notification  provides  a  defense  to 
the  regulated  industry  if  it  should  sell 
ethanol-blended  gasoline  with  an  RVP 
greater  than  10  psi.  Because  this 
uncertainty  clouds  the  enforceability  of 
this  measxire,  EPA  proposes  to  give  this 
measure  only  limited  approval  imder 
CAA  sections  110(k)(3)  and  301(a)  as 


strengthening  the  SEP  but  proposes  not 
to  allow  the  State  to  incorporate  the 
measure  into  any  future  attainment  or 
RFP  demonstration  made  under  sections 
172  or  187  until  the  State  either  revises 
the  notification  requirement  or  provides 
clarification  that  failure  to  notify  does 
not  prevent  enforcement  of  file  measure 
during  any  oxygenate  season.  This 
clarification  should  be  through  an 
Arizona  Attorney  General’s  opinion 
concluding  that  failure.<to  notify  does 
not  affect  the  enforceability  of  the 
emission  Umitation  in  H.B.  2129  should 
the  Attorney  General’s  Office  be  able  to 
make  that  conclusion.  If  the  State  is  able 
to  provide  such  an  opinion  prior  to  EPA 
taldng  final  action,  EPA  proposes  to 
fully  approve  the  measure  for  all 
purposes  under  section  110(k)(3). 

For  the  upcoming  oxygenate  season 
(1993/94  season),  the  State  has  already 
issued  the  required  notification  and 
therefore  the  measure’s  emission 
reductions  will  be  assured  for  the  1993/ 
94  season.  EPA  proposes  to  substitute 
the  measure  for  the  currently-proposed  -■ 
list  of  highway  projects  subject  to  delay. 
The  equivalency  of  the  potential 
emission  reductions  fi'om  the  measure 
and  fi'om  the  proposed  list  of  highway 
is  discussed  in  the  following  section. 

The  second  element  which  potentially 
affects  the  enforceability  of  this  measure 
requires  the  ADWM  Director,  in 
consultation  with  the  ADEQ  Director,  to 
approve  alternative  fuel  control 
measures  submitted  by  manufacturers  or 
suppliers  of  gasoline  which  the 
Directors  determine  will  result  in  motor 
vehicle  carbon  monoxide  emission 
reductions  that  equal  or  exceed  the 
reductions  resulting  from  a  fuel  with  a 
RVP  of  10  psi  and  a  minimum  oxygen 
content  of  2.7  percent  by  weight.  In 
making  this  determination,  the  Directors 
must  compare  the  alternative  fuel 
measure  against  the  emission  reduction 
which  would  be  obtained  from  a  fuel 
with  the  maximum  vapor  pressure  of  10 
psi  and  a  minimum  oxygen  content  of 
2.7  percent  by  weight.  While  H.B.  2129 
lays  out  this  explicit  test  for  approving 
alternative  fuel  control  measures,  it  does 
not  prescribe  how  this  test  is  to  be 
performed. 

To  remedy  this  deficiency  and  to 
assure  that  any  alternative  fuel  control 
measure  does  not  lessen  the  overall 
stringency  of  the  basic  requirement,  the 
State  has  developed  a  written  protocol 
and  provided  this  protocol  to  EPA  for 
review.  The  protocol  (which  can  be 
foimd  in  the  docket  for  this  proposal) 
contains  an  explicit  and  detailed 
calculation  method  for  determining 
equivalency  between  the  alternative  fuel 
control  measure  and  a  fuel  containing 
2.7  percent  oxygen  and  having  a  RVP  of 


10  psi.  This  method  specifies  the  mobile 
source  model  to  be  used  (MOBILESa  or 
the  latest  available,  approved  EPA 
mobile  source  model)  and  all  model 
inputs  not  related  to  fuel  specifications 
(e.g.,  vehicle  inspection  program 
parameters,  vehicle  fleet  specifications, 
ambient  temperatures,  and  vehicle 
speeds).  The  method  also  pre-qualifies 
as  equivalent  the  use  of  gasolines 
containing  at  minimum  3.5  percent 
ethanol  by  volume  and  an  RVP  of  no 
more  than  11  psi. 

Given  this  protocol,  the  availability  of 
alternative  fuel  control  measures  no 
longer  clouds  the  enforceability  of  this 
measure  and  EPA  proposes  to  fully 
approve  this  measure  under  section 
110(k)(3)  assuming' tl)e  State  corrects  or 
clarifies  the  notification  language. 

As  stated  previously,  neither  the  CAA 
nor  EPA  policy  establishes  a 
requirement  for  contingency  procedures 
in  SIPs.  The  Agency,  however,  will 
require  areas  to  revise  their  SIPs  within 
one  year  of  any  finding  that  triggers 
contingency  measure  implementation. 
(See  General  Preamble  at  57  13511  and 
13532.)  The  MAG  process  requires  the 
submittal  of  a  SIP  revision  within  one 
year  of  a  finding  by  EPA  that  a  violation 
has  occurred  after  December  31, 1991  or 
that  the  area  has  failed  to  demonstrate 
RFP.  The  MAG  process,  therefore,  is 
consistent  with  EPA’s  interpretation  of 
contingency  requirements  under  the 
CAA  with  respect  to  revising  SIPs  after 
findings  which  trigger  contingency 
measures. 

2.  No  Interference  With  RFP  or 
Attainment 

For  today’s  proposed  action,  EPA 
must  make  the  findings  that  neither 
attainment  or  progress  toward 
attainment  will  be  delayed  in  order  to 
substitute  the  State’s  contingency 
process  and  measure  for  the  federal 
procedures.  One  standard  for 
determining  if  a  revision  to  an 
applicable  implementation  plan  will  not 
delay  annual  progress  towards 
attainment  is  to  determine  if  it  provides 
for  emission  reductions  on  the  same  or 
faster  schedule  than  the  unrevised  plan. 
Likewise,  one  standard  for  determining 
if  a  revision  will  not  delay  attainment  is 
to  determine  if  it  provides  for  the 
equivalent  or  greater  emissions 
reductions  than  the  unrevised  plan. 

The  federal  contingency  process 
(which  was  promulgated  as  part  of  the 
Arizona  FIP  in  February,  1991)  consists 
of  two  elements:  a  procedure  to 
promulgate  measures  to  compensate  for 
unanticipated  emission  reduction 
shortfalls  and  a  list  of  transportation 
projects  that  would  be  delayed  while 
the  additional  measures  are  being 
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promuigsted.  ERA  is  proposing  to 
substitoto  the  MAG  contingency  process 
for  the  entire  federal  process  for  toe 
Maricopa  areaand  the  State  contingency 
measure  for  toe  curiently-pft^KJsed  list 
of  hi^way  prajects  potentmlly  sut^ect 
to  delay.  The  Agency  believes  that  these 
substitutions  will  not  interne  with 
either  RFP  or  attamment  of  the  CO 
NAAQS  in  the  Maricope  area. 

The  FIP  contingency  process  is 
initially  triggered  by  a  vK^atkm  of  the 
CO  standard  in  the  Maricopa  area  after 
Efecember  31, 1991.  A  violation  not 
caused  by  an  exceptional  event  fas 
defined  ^  EPA  guidelines),  requires  a 
determination  by  toe  Agency  whether 
additional  control  measures  are 
necessary  to  assure  maintenance  ai  the 
CO  standard.  Upon  a  finding  by  the 
Agency  that  ad^onal  measures  are 
necessary,  the  process  to  idmitffy, 
propose,,  and  promxilgate  additional 
measures  aa  well  as  the  delay  of 
hi^way  projects  are  trigger^.  Under 
the  FIP  contingency  process,  the  Agency 
has  4  to  6  months  horn  the  end  of 
quarter  in  which  the  violation  occurred 
to  make  the  finding  and  then  an 
additional  10  months  &om  the  finding 
to  promulgate  all  additional  measures 
available  to  EPA  that  could  correct  toe 
emission  reduction  shortfhlLi  This  isa 
total  of  a  minimum  of  14  to  16  months 
for  toe  entire  centingency  process  from 
the  end  of  the  qiiarter  in  wmch  toe 
violation  occurred. 

The  MAG  contingency  process 
requires  the  submit^  of  a  SIP  revision 
within  14  m«itos  of  a  violation  of  the 
CO  NAAQS  occurring  after  Decwtoer 
31, 1991  and  within  12  months  o£a 
finding  by  EPA  that  a  violation  has 
occurred  after  December  31, 1991. 

While  the  MAG  process  is  lemger  fiom 
the  EPA  finding,  the  finding  occurs  at 
an  earlier  date  and  thus  the  overall 
process  fiom  CO  violation  to  SIP 
revision  is  shorter,  resulting  in  a  faster 
correction  of  any  emission  reduction 
shortfall.  It  should  also  be  noted  that  the 
MAG  process  is  initiated  from  the  date 
of  the  violation  rather  than  from  the  end 
of  the  quarter  when  the  violation  occurs 
as  in  the  federal  process  which  makes 
the  MAC  process  even  shorter  than  the 
federal  one  in  many  cases. 

The  MAG  contingency  process  ends 
in  the  submittal,  as  a  SIP  revision,  of  a 
MAG-adopted  plan  containing 
commitments  fiom  appropriate  agencies 

>  It  should  ba  noted  dtat.  except  fbi  first 
(two  months  from  the  end  of  the  quarter  in  whtdi 
the  violattoB  eccuired),  the  subse^ent  deadhnes 
for  actions  uadar  the  FIP  cenni>g8BC>'  process  m 
bed  to  the  actual  date  of  the  precedi^  action  (e.g., 
sign  a  fiiwi  notice  four  monthe  afisr  publication  of 
the  proposal]  ratherthan  being  tied  to  the  dale  of 
the  violation. 


to  implmnent  control  measures.  MAG  is 
the  designated  lead  ak  tpielitv  planning 
agency  ^  the  Maricopa  area  but  has  no 
authority  under  either  fedwal  er 
Arizona  state  lew  to  uadepmKiently 
adopt  air  quality  control  measures,  in 
^order  to  implement  the  air  quafity  plans 
that  it  develops,  MAG  must  rely  on  the 
adoption  and/or  hnplemeDtatien  of 
measures  by  its  member  jurisdictions 
(the  cities  in  and  tooGo^ty  of 
blaricepa),  appropriate  state  rs^latory 
agencies,  and  the  Arizmia  State 
legislature.  As  written,  the  MAG 
contingmicy  process  does  not  bind  toe 
jurisdictimis,  the  state  agencies,  or  the 
State  legislature  to- adopt  all  controls 
necessary  to  attain  toe  CO  NAAQS; 
therefore,  the  MAG  process  may  not 
re»ilt  in  a  SIP  revision  adequate  ta 
assure  attainment  of  tba  GO  NAAQS. 

The  fetferal  contingency  process, 
however,  does  require  to  adopt  aH 

measures  available  to  toe  Agency  which 
could  correct  the  emission  reduction 
shortibU  toat  prevents  attainment. 
Because  of  tois  difference,  toe  MAG 
contingency  process  is  potentially  not 
equivalent  in  emissien  reductkms  to  toe 
federal  wocedures. 

EPA,  however,  beheves  that-  notoer 
action  triggered  through  toe  MAG 
process  reinfnees  the  MAG  process 
sufficimitly  to-  mrice  it  eroivolent  m 
emission  reductions  to  toe  federaf 
procedure.  As  pert  of  the  K4AG 
contingency  process,  EPA  is  ebfiged  to 
evahiato  an^  if  data  support  it,  to  make 
a  finding  that  the  Mariecqia  area  has 
failed  to  demonstrate  RFP  or  atfc^  toe 
CO  NAA(^.  This  finding  is  tantamount 
to  finding  that  the  applleable 
implementation  plan  is  substantially 
inadequate  to  attkn  er  mmntain  the 
NAAQS  or  cmnply  with  the  Act’s 
requirement  for  RFP.  Under  CAA 
section  110(lt)(5},  upon  making  such  a 
finding,  the  Agency  must  then  require 
the  State  to  revise  its  implementation 
plan  as  necessary  to  correct  such 
inadequacies.  rHus  process  is  referred 
to  as  a  ‘'Sff  cah.”)  This  SIP  call  requires 
toe  State,  including  its  subordinate 
agencies  and  juristoctions  (where  they 
are  the  rrfevant  authority),  to  develop  a 
revision  containing  all  measures 
necessary  to  assure  timely  attainment 
and  RFP.  Thus,  by  invoking  a  SIP  call 
requiring  submission  of  enforceable 
measures,  the  MAG  contingency  process 
becomes  equivalent  to  toe  federal 
contingency  procedure. 

Section  110{kK5)  allows  EPA  to 
provide  the  State  up  to  18  months  to 
revise  its  SIP  fitnn  toe  date  of  the  SIP 
call.  However,  EPA  has  stated  in  its 
Genial  Preamble  toat  once  contingency 
measures  have  been  tiiggered,  the 
Agency  would  tiimi  give  a  State  only 


one  year  to  submit  a  SIP  revision.  (See 
Genwal  Preamble  at  13532.)  Tbereifere, 
this  SIP  call  would- not  extend  the  time 
available  to- the  State  to  revise  its  SIP 
beyond  toe  12  months  already  allotted 
in  the  MAG  contingency  process.^ 

In  compqciBg  the  contingency 
measure  is  So^mi  1  of  Arizona  H.B. 
2129  to  the  recmtly^proposed  list  of 
highway  prefects  subject  to  dofey,  toe 
State  measure  is  cloa^  preferable  to  the 
FIP  in  both  its  potential  to  reduce 
emissions  and  toe  timing  of  those 
emission  reductions.  MAG’s  uialysis  of 
the  effect  of  highway  delay  indicefes 
that  delay  of  a  substantial  niunber  of 
highway  projects  will  actually  increase 
1995  CO  emissions  by  1.9  percent. 

While  EPA  believes  this  analysis 
probaUy  overstates  the  effect  af 
delaying  highway  projects,  toe  effect  ef 
highway  project  delay  is  prctoably  at 
best  neutral  in  the  shoct-tmm.  The  toort- 
tenn  must  be  toe  focus  here  because  toe 
piupose  of  contingency  messures  is  to 
provide  contiQuea  process  toward 
attainment  chmng  ^  yearthat  the  SIP 
is  being  revised.  Compared  to  this 
potential  to  hicreaae  amissions  inthe 
short-term  from  tite  dak^  of  hi^way 
projects,  the  removal  of  toe  1  pm 
allowance  for  atoanol-bleBded  gasolines 
would  reduce  total  OO-emwsionn  by  3.3 
percent  in  1983  immediately  upon 
implementatien  md  by  3.8  in  1995. 

Finally,  tboMAG  piocass  also 
requires  the  evsluaitian  aodadopCMoa  af 
new  cemmittsd  contingency  measoies 
to  replace  these  toaC  have  been  tiiggmed 
and  impfementad.  These  meesoses  are 
to  comply  with  the  requirements  ef  the 
Clean  Air  Act  Amendments  of  1980  and 
will  taka  effect  without  any  foxtoar 
action  by  the  Achninistirator  of  EPA  or 
by  the  State,  hs  addition,  any  ftiture  SIP 
call  issued  by  EPA,  as  a  result  of 
triggering  the  MAG  contingency 
process,  would  raquhre  the  State  to 
adopt  new  coi^ingeacy  measures  to 
replace  any  tiiggered  measures.^  ha.  toe 
same  manner  toat  the  State  contingency 
measure  contained  in  H.B.  2129  is  being 
substituted  for  the  cxirrentiy-propesed 
list  of  highway  projects,  these  future 

3  On  August  9, 1993.  based  on  tbe  fladings 
resulting  from  the  federal  contlngeaftcy  process,  EPA 
issued  a  SIP  call  to  the  State  of  AriaoM  requiring 
the  submittal  by  July  19. 1994  of  a  revision  to  the 
implementation  plaii  for  the  Maricopa  CO 
nonattainment  area  suffident  to  ensure  attainment 
of  the  CO  NAAQS  by  December  3t,  1995. 

3  The  SIP  call  of  August  9, 19B3  did  not  include 
a  call  for  tbasa  coatingeacy  measoiea  beem^se  iha 
CAA  deadline  (November  15, 1993]  for  submittal  of 
section  T7Z(c}(9)  conttngency  measures  had  nor 
passed.  Howevee,  should  the  Statn  foil  to  snimiit 
ccntingancy  maasurea  by  that  date.  EPA  will  issue 
a  find^  of  failuM  to  suomil  the  requiiad 
contingency  measures,  and  thereby  establishing  a 
deadline  Ibr  mandatory  impositlan  of  sanedons 
under  section  179.  . 
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measures  will  provide  substitutes  for  . 
any  future  list  of  highway  projects  that 
may  have  been  developed  if  the  federal 
contingency  process  remained  in  place. 
Again.  EPA  believes  that  such  measures 
would  be  equivalent  because  the  * 
contingency  measures  must  be  designed 
to  provide  substantial  emission 
reductions  in  the  short  term  to  be 
approvable^  whereas  highway  project 
delays  could  increase  or  have  no 
measurable  effect  on  emissions  in  the  • 
short  terra. 

The  Agency  believes  that  limited 
approval  of  the  State  contingency 
measure^  full  approval  of  the  MAG 
process,  and  withdrawal  of  the  federal 
contingency  process  and  proposed  list 
of  highway  prefects  potentially  subject 
to  delay  will  not  interfere  with  either 
aUainjnerrt  or  RFP  because  the  STP 
revision  either  equals  or  exceeds  the 
federal  process  in  both  the  potential 
emissioR  reductions  and  the  timing  of 
those  emission  reductions. 

III.  Withdrawal  of  Federal  Process 

Based  on  the  proposed  approval  of  the 
MAG  contingency  process.  ffA  is 
proposing  to  withdraw  the  federal 
contingency  process  for  the  Maricopa 
County. CO  nonattaimnent  area. 
Specifically,  the  Agency  is  proposing  to 
delete  the  phrase  “After  December  31, 
1991  for  the  Maricopa  CO 
nonattainment  area  or”  from  the 
contingency  provisions  at  56  FR  5470. 
column  2  {February  11, 1991).  This 
deletion  will  leave  the  federal 
contingency  process  in  place  for  the 
Pima  County  CO  nonattainment  area. 
Based  on  the  proposed  limited  approval 
of  section  1  of  H.B.  2129.  the  Agency 
also  proposes  to  witlulraw  the  list  of 
highway  projects  potentially  subject  to 
delay  that  was  proposed  on  June  28, 
1993  {58  FR  34547J. 

EPA  is  proposing  these  actions 
because,  with  its  final  approval  of  the 
Stale  cootiogency  process,  the  federal 
process  will  become  unnecessary  for 
attainment  and  maintenance  of  Ae  CO 
NAAQS  in  the  Maricopa  area.  To  leave 
the  federal  process  in  place  would 
complicate  air  quality  planning  within 
Maricopa  County  and  would  be 
unnecessarily  r^undant.  In  addition, 
giving  preference  to  the  State  programs 
is  consistent  with  the  Clean  Air  Act's 
intent  that  states  have  primary 
responsibility  for  the  control  of  air 
pollution  within  their  borders.  See  CAA 
sections  101{aM3)  and  107(a). 

IV.  Finding  Under  Seetkm  211(c)(4) 

CAA  section  211(c)(4)(A)  prohibits  a 
state  hora  prescribing  or  attempting  to 
enforce  any  control  or  prohibition  on 
any  characteristic  or  component  of  a 


fuel  or  fuel  additive  for  the  purposes  of 
motor  vehicle  emission  control, 

(i)  if  the  Adnunistrator  has  found  that  no 
control  or  prohibition  of  the  characteristic  or 
component  of  a  fue4  or  fuel  additive  under 
[subsection  fc)(in  >s  necessary  and  has 
published  his  fiiiding  in  the  Federal  Register, 
or 

(ii)  if  the  Administrator  has  {urescribed 
under  Isubseotnn  211(c)(1))  acontrol  or 
prohibitiao  applicable  to  such  characteristic 
or  componeat  of  the  fuel  fuel  additive 
unless  (the]  state  prdhibifibn  or  control  is 
identical  to  the  prohibition  or  control 
prescribed  by  the  Administrator. 

The  Administrator  has  neither  made  a 
finding  that  RVP  limits  for  ethanol- 
blend^  fuels  cue  not  necessary  nor 
prescribed  a  control  or  prohibition 
related  to  the  RVP  levels  of  ethanol- 
blended  fuels  for  the  September  30  to 
March  31  period  in  the  Maricopa  area. 
Under  these  circumstances,  EPA  may 
approve  such  controls  whhout  making 
the  special  finding  in  section 
211(c)(4)(C)  of  the  Act. 

Even  if  pre-emption  has  occurred, 
however,  EPA  believes  that  it  can  still 
approve  the  provisions  for  limits  on 
gasoline  volatility  in  section  1  of  H.B. 
2129  because  the  Agency  can  make  the 
finding  under  section  211(c)(4)(C).  CAA 
section  211(cK4}(C)  allows  a  State  to 
prescribe  and  enforce,  lor  the  purposes 
of  motor  vehicle  emission  control,  a 
control  or  prohibition  respecting  the  use 
of  a  fuel  or  fuel  additive  only  if  the  SIP 
contains  the  control  ox  prohibition.  The 
Administrator  may  approve  such 
provisions  into  the  SIP  only  if  he  finds 
that  the  State  control  or  prohibition  is 
necessary  to  achieve  the  relevant 
NAAQS.  The  Administrator  may  find 
that  a  state  control  or  prohibition  is 
necessary  to  achieve  that  standard  if  no 
other  measures  that  would  bring  about 
timely  attainment  exist,  or  if  other 
measures  exist  that  are  technically 
possible  to  implement,  but  are 
unreasonable  or  impracticable.  The 
Administrator  may  make  a  finding  of 
necessity  even  if  the  implementation 
plan  for  the  area  does  not  contain  an 
approved  demonstration  of  timely 
attainment 

EPA  is  proposing  limited  approval  of 
a  revision  to  the  wintertime  RW  limit 
for  the  Maricopa  area.  This  revision 
constitutes  a  “control  or  prohibition 
respecting  the  use  of  h  fuel  or  fuel 
additive”  under  section  211(cK4).  A 
limited  approval  tinder  CAA  sections 
110(k)(3)  and  301(a)  incorporates  the 
measure  into  the  Arizona  but 
prevents  the  State  from  assuming 
emission  reductions  from  this  measure 
in  any  formal  attainment  or  RFP 
demonstration  intended  to  comply  with 
CAA  sections  172  and  187.  H*A  is 


proposing  a  limited  approval  because 
the  notification  requirement  in  Section 
1  of  H.B.  2129  fhay  affect  die 
enforceability  of  the  measure’s  full 
emission  reductions  in  oxygenate 
season  beyond  the  1993/94  season. 
However,  EPA  expects  that  the  State 
will  exercise  its  duties  and  authorities 
under  Section  1  of  H.B.  2193  and  that 
this  measure  will  result  in  emission 
reductiqns  which  contribute  to 
attainment  of  the  CO  NAAQS  in  the 
Maricopa  area  even  if  those  emission 
reductions  currently  cannot  be  formally 
incorporated  into  an  attainment 
demonstration.  The  formal 
incorporation  of  thq  measure  into  an 
attainment  demohstfiition  is  not 
necessary  for  a  finding  under  section 
211(d)(4)(0  because  the  section 
explicitly  states  that  there  need  not  be 
an  approved  demonstration  of  timely 
attainment  for  the  Adnunistrator  to 
make  the  finding  that  a  fuel  measure  is 
necessary  for  attainment. 

EPA  believes  that  fuel  control 
measures  will  be  necessary  parts  of  any 
CO  attainment  demonstration  for  the 
Maricopa  area.  The  Maricopa  area  is 
classified  as  a  moderate  area.  Under  the 
Clean  Air  Act,  moderate  areas  must 
demonstrate  attainment  of  the  CO 
NAAQS  by  December  31, 1995.  This 
deadline  is  little  more  than  2  years  away 
and,  based  on  air  quality  modeling 
performed  by  both  EPA  and  the 
Maricopa  Association  of  Governments, 
the  Maricopa  area  is  facing  a  substantial 
shortfall  in  emission  reductions  needed 
for  attainment  by  this  deadline. 

Carbon  monoxide  is  primarily  related 
to  the  use  of  on-road  motor  vehicles.^ 
Controls  for  on-road  motor  vehicles 
generally  fall  into  one  of  five  basic 
categories:  motor  vehicle  emission 
controls  (i.e.,  tailpipe  controls),  vehicle 
inspection  and  maintenanoe  programs 
(I/M),  transportation  control  measures 
(TCMs),  fuel  reformulations,  and  vehicle 
use  prohibitions.  Tailpipe  controls 
require  vehicle  fleet  turnover  to  achieve 
substantial  emission  reductions  and 
thus  would  have  limited  value  between 
now  and  the  Maricopa  area's  CAA- 
mandated  attainment  date  of  December 
31, 1995.  TCMs  often  have  kmg  lead 
times  before  they  can  be  implemented 
and  are  unlikely  to  produce  emission 
reductions  by  themselves  large  enough 
to  allow  for  attainment  in  Maricopa. 
Finally,  vehicle  use  prohibitions  (e.g.. 


*  While  only  71  percent  of  the  Maricopa  CO 
inventory  it  bom  on-road  motor  vebiciec.  the  other 
sources  of  CO — aircraft,  locomolivet.  small  utility 
engines  (lawnmowara.  <iiam«Mivs.  ntc.).  ioduttrial 
sources,  and  fireplaces— 4re  even  lest  amenable  to 
rapidly-implemented  controls. 
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no  dr^e  days)  are  clearly  unreasonable 
and  impracticable. 

Only  fuel  measures  and  vehicle  I/M 
programs  ar^  likely  to  produce 
substantial  emission  reductions  in  the 
Maricopa  area  before  the  attainment 
deadline  of  late  1995.  EPA  evaluated  the 
impact  of  further  enhancements  to  the 
Arizona  I/M  program  on  future  ambient 
CO  concentrations  in  the  Maricopa 
area.^  This  evaluation  indicated  that  1/ 

M  program  enhancements  equivalent  to 
ERA'S  enhanced  I/M  regulation  alone 
would  still  leave  CO  levels  in  the 
Maricopa  area  substantially  above  the 
standard  in  late  1995.  Thus,  EPA 
believes  at  this  time  that  fuel  measures, 
such  as  the  one  contained  in  Section  1 
of  H.B.  2129,  will  be  necessarily  in 
order  to  attain  the  CO  standard  in  the 
Maricopa  area  by  the  required  CAA 
date. 

EPA,  therefore,  proposes  to  find  that 
fuel  measures — such  as  the  elimination 
of  the  RVP  allowance  for  ethanol- 
blended  gasolines — are  necessary  to 
achieve  the  CO  national  ambient  air 
quality  standard  and  no  other  measures 
exist  that  by  themselves  would  bring 
about  timely  attainment  that  are 
technically  possible  to  implement  in  the 
timeframe  necessary,  and  that  are  not 
unreasonable  or  impracticable. 

V.  Regulatory  Requirements 

Under  the  Regulatory  Flexibility  Act, 

5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

Limited  approvals  under  sections 
110(k)(3)  and  301(a)  do  not  create  any 
new  requirements,  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the  federal 
SIF-approval  does  not  impose  any  new 
requirements,  I  certify  that  it  does  not 
have  a  significant  impact  on  any  small 
entities  affected.  Moreover,  due  to  the 
nature  of  the  federal-state  relationship 
under  the  CAA,  preparation  of  a 
regulatory  flexibility  analysis  would 
constitute  federal  inquiry  into  the 
economic  reasonableness  of  state  action. 
The  CAA  forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 


s  See  Systems  Applications  International,  Air 
Quality  Modeling  of  Carbon  Monoxide 
Concentrations  in  Support  of  the  Federal 
Implementation  Plan  for  Phoenix,  Arizona,  Draft 
Final  Report,  April  30, 1993. 


Union  Electric  Co.  v.  U.S.  E.P.A.,  427 
U.S.  246,  256-66  (S.Ct.  1976);  42  U.S.C. 
7410  (a)  (2). 

This  action  has  been  classified  as  a 
Table  2  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19, 1989  (54  FR  2214-2225).  On 
January  6, 1989,  the  Office  of 
Management  and  Budget  (OMB)  waived 
Table  2  and  Table  3  SIP  revisions  (54  FR 
2222)  from  the  requirements  of  section 
3  of  Executive  Order  12291  for  a  period 
of  two  years.  EPA  has  submitted  a 
request  for  a  permanent  waiver  for  Table 
2  and  Table  3  SIP  revisions.  OMB  has 
agreed  to  continue  the  temporary  waiver 
until  such  time  as  it  rules  on  EPA’s 
request.  This  request  continues  in  effect 
under  Executive  Order  12866  which 
superseded  Executive  Order  12291  on 
September  30. 1993. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide. 
Intergovernmental  relations. 

Authority:  42  U.S.C.  7401-7671q. 

Da*ed;  November  22, 1993. 

Felicia  Marcus, 

Regional  Administrator. 

(FR  Doc.  93-29892  Filed  12-7-93;  8:45  am) 
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40  CFR  Part  180 

[PP  2E4094/P572;  FRL-4743-71 

RIN  No.  2070-AC18 

Pesticide  Tolerance  for  Metsulfuron 
Methyl 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  proposes  that 
a  tolerance  be  established  for  the 
combined  residues  of  the  herbicide 
metsulfuron  methyl  and  its  metabolite 
in  or  on  the  raw  agricultural  commodity 
sugarcane.  The  proposed  regulation  to 
establish  a  maximum  permissible  level 
for  residues  of  the  herbicide  in  or  on  the 
commodity  was  requested  in  a  petition 
submitted  by  the  Interregional  Research 
Project  No.  4  (IR-4). 

DATES:  Comments,  identified  by  the 
document  control  number  [PP  2E4094/ 
P572],  must  be  received  on  or  before 
Jemuary  7, 1994. 

ADDRESSES:  By  mail,  submit  written 
comments  to:  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 


Washington,  DC  20460.  In  person,  bring 
comments  to:  Rm.  1132,  CM  #2, 1921 
Jefferson  Davis  Hwy.,  Arlington,  VA 
22202. 

Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  by  qiarking  any 
part  or  df  that  information  as 
“Confidential  Business  Information” 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 

A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  1132  at  the  address 
given  above,  from  8  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  By 

mail:  Hoyt  L.  Jamerson,  Emergency 
Response  and  Minor  Use  Section 
(7505W),  Registration  Division, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location  and  telephone  number: 
Sixth  Floor,  Crystal  Station  #1,  2800 
Jefferson  Davis  Hwy.,  Arlington,  VA 
22202,  (703)-308-8783. 

SUPPLEMENTARY  INFORMATION:  The 
Interregional  Research  Project  No.  4  (IR- 
4),  New  Jersey  Agricultural  Experiment 
Station,  P.O.  Box  231,  Rutgers 
University,  New  Brunswick,  NJ  08903, 
has  submitted  pesticide  petition  2E4094 
to  EPA  on  behalf  of  the  Agricultural 
Experiment  Station  of  Hawaii.  This 
petition  requested  that  the 
Administrator,  pursuant  to  section 
408(e)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (21  U.S.C.  346a(e)), 
propose  the  establishment  of  a  tolerance 
for  residues  of  metsulfuron  methyl 
(methyl  2-l[[[(4-methoxy-6-methyl-l,3,5- 
triazin-2-yl)aminol  carbonyllamino) 
sulfonyll  benzoate)  and  its  metabolite 
methyl  2-[[l[(4-methoxy-6-methyl-l,3,5- 
triazin-2- 

yl)amino]carbonyllamino]sulfonyl]-4- 
hydroxybenzoate  in  or  on  the  raw 
agricultural  commodity  sugarcane  at 
0.05  part  per  million  (ppm). 

The  data  submitted  in  the  petition 
and  other  relevant  material  have"  been 
evaluated.  The  toxicological  data 
considered  in  support  of  the  proposed 
tolerance  include: 

1.  A  1-year  feeding  study  in  dogs  fed 
diets  containing  0,  50,  500,  or  5,000 
ppm  with  a  no-observed-effect  level 
(NOEL)  of  50  ppm  (equivalent  to  1.25 
milligrams  (mg)/kilogram  (kg)/day) 
based  on  decreased  serum  LDH  at  the 
500-ppm  dose  level. 
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2.  A  1-yex  feeding^carcinogenicity 
study  in  rats  fed  diets  containing  0,  S, 

25,  500,  or  54)00  ppm  with  a  N(M1.  ft» 
systemic  effects  cd  500  ppm  {equivalmit  _ 
to  25  mg/kg/day)  based  on  decreased 
body  weight  at  the  5,000-ppm  dose 
level.  No  carcinogenic  ef^ts  were 
observed  under  the  conditions  of  die 
study. 

3.  An  18-mondi  carcinogenicity  study 

in  mice  fed  diets  containing  0,  5,  25,  . 

500,  or  5,000  ppm  (equivalent  to  0, 0.75, 
3.75,  75,  or  750  mfaT^/day)  with  no 
carcinogenic  effects  observed  under  the 
conditions  of  the  study. 

4.  A  two-generaticn  reproduction 
study  in  rats  fed  diets  containing  0,  25, 
500  or  5,000  jmm  (eqmvalent  to  0, 1.25, 
25,  or  250  mg/Vg/day)  with  no 
reproductive  or  fetotoxiq  effects 
observed  under  the  conditions  of  the 
study,  A  maternal  NOEL  for  systemic 
effects  is  established  at  500  ppm  based 
on  decreased  weight  gain  at  the  hipest 
dose  tested. 

5.  A  developmental  toxicity  study  in 
rats  given  gavage  doses  of  0, 40, 250, 
and  1,000  mg/l^day  witii  no 
developmental  or  fetal  toxicity  observed 
under  the  conditions  of  the  study. 

6.  A  developmental  toxicity  study  in 
rabbits  given  gavage  doses  of  0,  25, 100, 
300,  or  700  mg/kg/day  with  no 
developmental  or  fetal  toxicity  observed 
under  the  conditiDns  of  the  study.  A 
maternal  NQ^  was  established  at  25 
mg/kg/day  based  on  decreased  body 
weight  and  death. 

7.  Metsulfuron  methyl  did  not  induce 
gene  mutation  in  bacteria  cells  (Ames 
test).  The  chemical  did  cause 
chromosomal  aberrations  in  Chinese 
hamster  thromosomes,  with  and 
without  activation,  but  was  negative  for 
chromosomal  aberrations  in  a  mouse 
micronudeus  assay.  Metsulfuron 
methyl  tested  negative  for  genotoxic 
effects  in  an  xms^eduled  IWA  ' 
synthesis  assay  (rat). 

8.  A  metabolism  study  in  rats 
demonstrates  that  metsulfuron  method  is 
rapidly  excreted  in  urine,  primarily  as 
the  parent  compo\md. 

A  reference  dose  (RfiD)  of  0.25  mg/kg/ 
day  is  established  for  metsulfuron 
methyl  based  on  the  NOEL  of  25  mg/kg/ 
day  the  2-year  feeding  study  in  rats 
and  a  100-fold  uncertainty  factor.  The 
theoretical  maximum  residue 
contribution  (TMRCl  from  published 
tolerances  utilizes  0.3  percent  of  the  RfD 
for  the  general  U.S.  population.  The 
propos^  use  on  sugarcane  would 
utilize  an  additions  0.01  p«cent  of  the 
Rfl3.  The  Th®C  for  tibe  subpopulation 
most  higjhly  exposed,  nonnursing 
infants  (less  than  1-year  old),  utilizes  1.5 
percent  of  the  RfD  based  on  publidied 


and  proposed  uses  of  metsulfuron 
methyl. 

The  nature  of  the  residue  in  sugarcane 
is  adequately  underslood,  and  an 
adequate  analytical  method,  Uquid 
chromatography,  is  available  fw 
enforcement  purposes.  An  analytical 
method  for  enforcing  this  tolerance  has 
been  puNished  in  tlw  Pesticide 
Analj^cal  Manual  (PAM),  Vol.  H. 
Established  tolerances  are  adequate  to 
cover  secondary  residu^  resulting  from 
the  use  of  sugarcane  and  sugarcane 
byproducts  as  livestock  feed 
commodities.  There  are  presently  no 
actions  pending  against  dm  cemtinued 
registration  of  ^is  chemical. 

Based  cm  the  above  information 
considered  by  the  Agency  the  tolerance 
establislmd  by  amending  40  CFR 
180.428  would  protect  the  ptfolic 
health.  Therefore,  it  is  proposed  that  the 
tolerance  be  establihed  as  set  fmth 
below. 

Any  persem  who  has  registered  or 
submitted  an  applicatioa  for  registration^ 
of  a  pesticide,  under  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA)  as  amended,  whkh 
contains  any  csf  the  ingredients  listed 
herein,  may  request  within  30  days  after 
publication  of  ^s  document  in  the 
Federal  Register  that  this  rulemaking 
proposal  be  referred  to  an  Advisory 
Committee  in  accordance  with  section 
408(e)  of  the  Federal  Food,  l>ug,  and 
Cosmetic  Act. 

Interested  persons  are  invited  to 
submit  written  commits  on  the 
proposed  regulation.  Comments  must 
bear  a  notation  indicating  the  document 
control  number,  (PP  2E4094/P5721.  All 
written  comments  fried  in  re^onse  to 
this  petition  will  be  available  in  the 
Public  Response  and  Program  Resources 
Branch,  at  the  address  given  above  from 
8  a.m.  to  4  p.m.,  Monday  through 
Friday,  except  legal  holidays. 

Under  Executive  Order  12666  (58  FR 
51735,  October  4, 1993),  the  Agency 
must  detennine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  all  the  requirements  of  the 
Executive  Order  (i.«,  Regulatory  Impact 
Analysis,  reveiw  by  the  Office  of 
Management  and  Budget  (OMB)).  Under 
section  3(f),  the  order  defines 
"significant"  as  those  actions  likely  to 
lead  to  a  rule  (1)  having  an  annual  effect 
on  the  economy  of  $100  million  or 
more,  or  adversely  and  mafterially 
affecting  a  sector  of  diq  economy, 
productivity,  competition,  iobs,  the 
environment,  public  h«dth  or  safety,  or 
State,  local,  ot  trftwil  governments  or 
communities  (afeolcnown  as 
"economically  significant"h  (2)  creating 
serious  inconsistency  or  otherwise 
interfering  with  an  action  tdeen  or 


planned  by  another  agency;  (3) 
materially  altering  the  budgetary 
impacts  of  entitVments,  grants,  user 
fees,  or  loan  programs;  or  (4)  raising 
novel  legal  or  policy  issues  arising  out 
of  legal  mandates,  the  President’s 
priorities,  or  the  principles  set  forth  in 
this  Executive  Order. 

Pursuant  to  the  terms  of  diis 
Executive  Order.  £PA  has  determined 
that  this  rule  is  not  "significant”  and  is 
therefore  not  subject  to  OMB  review. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354,  94  Stat.  1164. 5  U.S.C  601-612). 
the  Administrator  has  determined  t^t 
regulations  establi^hipg  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  fr'ora  tolerance 
requirements  do  not  have  a  si^ificant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4, 1961  (46 
FR  24950). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure, 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated*.  November  24, 1993. 

Stephen  L.  }ohnsoa. 

Acting  Dixector,  Begistration  Division.  Office 
of  Pesticide  Programs. 

Therefore,  it  is  proposed  diat  40  CFR 
part  180  be  amended  as  follows; 

PART  180— [AMENDED] 

1.  The  authority  citation  for  part  160 
continues  to  read  as  follows; 

Authority:  21  U.5  C.  346a  and  371. 

2.  In  §  180.428,  paragraph  (a)  table  is 
ameinled  by  adding  and  aiph^^tically 
inserting  the  raw  agricultural 
commodity  sugarcane,  to  read  as 
follows: 

§  1 80.428  Metsulfuron  methyl;  tolerances 
for  residues. 

(a)  *  *  * 


Commodity 


Parts  per 
million 


Sugawcane  .  0.05 


*  *  *  * 


[FR  Doc.  93-29631  Filed  12-7-03;  8:45  am) 
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40  CFR  Part  180 

m 

Arthropod  Pheromones;  Tolerance 
Exemption 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  proposes  that 
an  exemption  from  the  requirement  of  a 
tolerance  be  established  for  residues  of 
arthropod  pheromones  resulting  from 
the  use  of  ^ese  substances  in  sohd 
matrix  dispensers  with  an  annual 
application  limitation  of  150  grams 
active  ingredient  per  acre  (gm  ai/acre) 
for  pest  control  in  or  on  all  raw 
agricultural  commodities  (RAC).  This 
regulation  is  proposed  by  EPA  at  its 
own  initiative. 

DATES:  Comments  identified  by  the 
docket  number  lOPP-300314)  must  be 
received  on  or  before  January  7, 1994. 
ADDRESSES:  Submit  written  comments 
by  mail  to:  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  U.S.  Environmental 
Protection  Agency,  401 M  St.,  SW., 
Washington,  DC  20460.  In  person,  bring 
conunents  to:  Public  Docket,  Rm.  1132, 
Crystal  Mall  #2, 1921  Jefferson  Davis 
Highway,  Arlington,  VA  22202. 
Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information” 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 

A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  docket  by 
EPA  without  prior  notice.  The  public 
docket  is  available  for  public  inspection 
in  Rm.  1128  at  the  above  address,  from 
8  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Phil  Hutton,  Product  Manager 
(PM-18),  Registration  Division  (7505C) 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location  and  telephone  number: 
Rm.  213,  CM  #2, 1921  Jefferson  Davis . 
Highway,  Arlington,  VA  22202,  (703) 
305-7690. 

SUPPLEMENTARY  INFORMATION:  EPA 
proposes  to  amend  40  CFR  part  180  by 
establishing  an  exemption  ^m  the 
requirement  of  a  tolerance  for  all 
arthropod  pheromones  used  in  solid 


matrix  dispensers  at  rates  less  than  or 
equal  to  150  grams  active  ingredient 
(ai)/acre/year. 

A  pheromone  is  defined  by  EPA  as  a 
compoimd  produced  by  an  arthropod 
‘^that  modifies  the  behavior  of  other 
individuals  of  the  same  species  (40  CFR 
152.25(b)(1)).  EPA  has  examined  the 
data  related  to  human  health  submitted 
for  the  approximately  30  arthropod 
heromones  registered  to  date  as 
iochemical  pesticides  as  well  as 
available  published  toxicology  studies 
on  this  class  of  compounds.  The 
mammalian  toxicology  for  these 
registered  arthropod  pheromones 
indicates  no  acute  toxicity  for  the  oral 
route  of  exposure  (toxicity  category  IV  = 
nontoxic).  The  compounds  tested  were 
shown  not  to  be  mutagens  via  the  Ames 
Salmonella  test. 

Since  registration  of  approximately  30 
arthropod  pheromones  as  active 
ingredients,  the  Agency  has  received  no 
additional  factual  information  regarding 
un^asonable  adverse  effects  on  human 
health  or  the  environment  relating  to 
use  of  these  pesticides.  In  addition  the 
Agency  is  imaware  of  any  adverse 
health  or  environmental  effects  resulting 
finm  pheromones  when  used  in  traps. 

To  date  the  Agency  has  not  requested 
residue  analyses  for  these  compovmds 
due  to  their  low  mammalian  toxicity 
and  use  rates,. which  are  generally  t^low 
the  20  gm  ai/acre  limit  triggering  food 
residue  analysis  (40  CFR  158.690(b)).  In 
addition,  the  low  probability  of 
redeposition  of  the  pesticide  onto  the 
plant  after  volatilization  would  predict 
that  food  or  feed  residues  are  not 
detectable  at  these  use  rates.  There  is 
published  information  for  residue 
analysis  of  pheromones  applied  at  129 
to  141  gm  ai/acre  which  reported  that 
residues  were  not  detectable  in 
harvested  fruit  using  techniques  with  a 
detection  limit  of  2  to  5  parts  per  billion 
(Refs.  1  and  2).  The  Agency  therefore 
believes  that  an  upper  limit  of  150 
grams  ai/acre/year  for  pheromones  in 
dispensers  should  result  in  no 
detectable  residues  in  or  on  foods  or 
feed.  Broadcast  methods  of  application 
are  not  included  in  this  exemption 
because  the  Agency  does  not  have 
sufficient  information  on  the  levels  of 
exposure  from  pheromones  which  are 
broadcast. 

EPA  has  determined  that,  when  used 
in  accordance  with  good  agricultural 
practices,  a  tolerance  is  not  necessary  to 
protect  the  public  health  due  to  low 
toxicity  and  negligible  to  non-existent 
food  residues  expected  from  the  use  of 
these  volatile  pheromones  in  solid 
matrices.  Solid  matrix  dispensers,  as 
defined  in  this  notice,  include,  but  are 
not  limited  to:  Rubber  septa  dispensers. 


trilaminate  sheets,  tapes,  tags,  wafers, 
macrocapillary  devices,  such  as  long 
tubes  or  fibers,  twist  ties,  or  protected 
ropes  which  are  placed  by  hand  in  the 
field  and  are  of  such  size  and 
constructiop  that  they  are  readily 
recognizedVr^ormulations  not  included 
in  this  exemption  are:  Liquid  flowables, 
microcapsules,  microcapillary  straws; 
granular  powder,  flakes,  or  confetti 
formulations  which  are  sprayed  or 
broadcast  over  the  crop  area;  and 
cigarette  filters  or  improtected  ropes 
which  generally  contain  the  active 
ingredient  on  the  outer  surface  of  the 
unit.  These  smaller  sized  formulations 
are  not  exempt  because  they  may  be  of 
a  size  and  shape  readily  consumed  by 
birds  and  other  wildlife.  A  generic 
exemption  for  this  low-risk,  low- 
exposure  group  of  substances  will 
facilitate  the  use  of  semiochemicals  as 
alternatives  to  conventional  synthetic 
pesticides.  Therefore,  EPA  proposes  that 
an  exemption  from  the  requirement  of  a 
tolerance  be  established  as  set  forth 
below. 

Any  person  who  has  registered  or 
submitted  an  application  for  registration 
of  a  pesticide  under  the  Federal 
Insecticide,  Fimgicide,  and  Rodenticide 
Act  (FIFRA)  as  amended,  which 
contains  any  of  the  ingredients  listed 
herein,  may  request  within  30  days  after 
the  publication  of  this  document  in  the 
Federal  Register  that  this  rulemaking 
proposal  be  referred  to  an  Advisory 
Committee  in  accordance  with  section 
408(e)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (FFDCA). 

Interested  persons  are  invited  to 
submit  written  comments  on  the 
proposed  regulation.  Comments  must 
bear  a  notation  indicating  the  document 
.control  number,  (OPP-300314].  All 
written  comments  filed  in  response  to 
this  petition  will  be  available  in  the 
Public  Response  and  Program  Resources 
Branch  at  ffie  above  address  from  8  a.m. 
to  4  p.m.,  Monday  through  Friday, 
except  legal  holidays. 

The  Office  of  Management  and  Budget 
has  exempted  this  notice  from  the 
requirement  of  review  pursuant  to 
Executive  Order  12866. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354,  94  Stat.  1164,  5  U.S.C.  601-612), 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establisffing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  pn  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4, 1981  (46 
FR  24950). 
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List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure, 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  November  17, 1993.  « 

Stephen  L.  Johnson, 

Acting  Director,  Registration  Division.  Office 
of  Pesticide  Programs. 

Therefore,  it  is  proposed  that  40  CFR 
part  180  be  amended  as  follows: 

PART  180— [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

2.  By  adding  new  §  180.1124  to 
subpart  D  to  read  as  follows: 

§  1 80.1 1 24  Arthropod  pheromones; 
exemption  from  the  requirement  of  a 
tolerance. 

Arthropod  pheromones,  as  described 
in  152.25(b)  of  this  chapter,  when  used 
in  solid  matrix  dispensers  are  exempt 
from  the  requirement  of  a  tolerance  in 
or  on  all  raw  agricultural  commodities 
when  applied  to  growing  crops  only  at 
a  rate  not  to  exceed  150  grams  active 
ingredient/acre/year  in  accordance  with 
good  agricultural  practices. 

[FR  Doc.  93-29829  Filed  12-7-93;  8:45  am) 
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40  CFR  Part  300 

[FRL-4811-8] 

National  Oil  and  Hazardous 
Substances  Pollution  Contingency 
Plan;  National  Priorities  List 

AGENCY:  Environmental  Protection 
Agency. 


ACTION:  Notice  of  intent  to  delete  the 
Ringwood  Mines/Landfill  Site  from  the 
National  Priorities  List:  Request  for 
comments. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  Region  II  announces  its 
intent  to  delete  the  Ringwood  Mines/ 
Landhll  Site  (Site)  from  the  National 
Priorities  List  (NPL)  and  requests  public 
comments  on  this  action.  The  NPL 
constitutes  appendix  B  of  40  CFR  part 
300  which  is  the  National  Oil  and 
Hazardous  Substances  Pollution 
Contingency  Plan  (NCP),  which  EPA 
promulgated  pursuant  to  section  105  of 
the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA),  as  amended.  EPA  and 
the  State  of  New  Jersey  have  determined 
that  no  further  cleanup  by  responsible 
parties  is  appropriate  under  CERCLA. 
Moreover,  EPA  and  the  State  have 
determined  that  CERCLA  activities 
conducted  at  the  Site  to  date  have  been 
protective  of  public  health,  welfare,  and 
the  environment. 

DATES:  Comments  concerning  this  Site 
may  be  submitted  until  January  7, 1994. 
ADDRESSES:  Comments  may  be  mailed 
to:  George  Pavlou,  Acting  Director, 
Emergency  and  Remedial  Response 
Division,  U.S.  Environmental  Protection 
Agency,  Region  11,  26  Federal  Plaza,  rm. 
737,  New  York,  New  York,  10278. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Lance  R.  Richman,  P.G.,  Remedial 
Project  Manager,  U.S.  Environmental 
Protection  Agency,  Region  II,  26  Federal 
Plaza,  rm.  13100,  New  York,  New  York 
10278,  (212)  264-6695. 

Comprehensive  information  on  this 
Site  is  available  through  the  EPA  Region 
II  public  docket,  which  is  located  at 
EPA’s  Region  II  office  and  is  available 
for  viewing,  by  appointment  only,  ft’om 
9  a.m.  to  5  p.m.,  Monday  through 
Friday,  excluding  holidays.  Requests  for 
appointments  to  view  this  information 
in  the  Regional  public  docket  should  be 
directed  to  Mr.  Lance  R.  Richman,  P.G. 

Background  information  from  the 
Regional  public  docket  is  also  available 
for  viewing  at  the  Site’s  Administrative 
Record  depository  located  at:  Ringwood 
Library,  145  Skylands  Road,  Ringwood, 
New  Jersey  07456,  (201)  962-6256. 
SUPPLEMENTARY  INFORMATION: 

Table  of  Contents 

I.  Introduction 

II.  NPL  Deletion  Criteria 

III.  Deletion  Procedures 

IV.  Basis  for  Intended  Site  Deletions 

1.  Introduction 

The  Environmental  Protection  Agency 
(EPA)  Region  II  announces  its  intent  to 
delete  the  Ringwood  Mines/Landfill  Site 


(Site)  from  the  National  Priorities  List 
(NPL)  and  requests  public  comment  on 
this  action.  The  ^PL  constitutes 
appendix  B  to  th©  National  Oil  and 
Hazardous  Substances  Pollution 
Contingency  Plan  (NCP),  which  EPA 
promulgated  pursuant  to  section  105  of 
the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA),  as  amended.  EPA 
identifies  sites  that  appear  to  present  a 
significant  risk  to  public  health,  welfare, 
or  the  environment  and  maintains  the 
NPL  as  the  list  of  those  sites.  Sites  on 
the  NPL  may  be  the  subject  of  remedial 
actions  financed  by  the  Hazardous 
Substances  Superfund  Response  Trust 
Fund  (Fund).  Pursuarit  to  §  300.425(e)(3) 
of  the  NCP,  any  site  difjeted  from  the 
NPL  remains  eligible  for  Fund-financed 
remedial  actions  if  conditions  at  the  Site 
warrant  such  action. 

EPA  will  accept  comments 
concerning  this  Site  for  thirty  (30)  days 
after  publication  of  this  notice  in  the 
Federal  Register. 

Section  II  of  this  notice  explains  the 
criteria  for  deleting  sites  from  the  NPL. 
Section  III  discusses  procedures  that 
EPA  is  using  for  this  action.  Section  IV 
discusses  how  the  Site  meets  the 
■  deletion  criteria. 

II.  NPL  Deletion  Criteria 

The  NCP  establishes  the  criteria  the 
Agency  uses  to  delete  sites  from  the 
NPL.  In  accordance  with  40  CFR 
300.425(e),  sites  may  be  deleted  from 
the  NPL  where  no  further  response  is 
appropriate.  In  making  this 
determination,  EPA  will  consider 
whether  any  of  the  criteria  have  been 
met: 

(i)  EPA,  in  consultation  with  the 
State,  has  determined  that  responsible 
or  other  parties  have  implemented  all 
appropriate  response  actions  required; 
or 

(ii)  All  appropriate  Fund-financed 
responses  under  CERCLA  have  been 
implemented  and  EPA,  in  consultation 
with  the  State,  has  determined  that  no 
further  cleanup  by  responsible  parties  is 
appropriate:  or 

liii)  Based  on  a  remedial 
investigation,  EPA,  in  consultation  with 
the  State,  has  determined  that  the 
release  poses  no  significant  threat  to 
public  health  or  the  environment  and, 
therefore,  taking  of  remedial  measures  is 
not  appropriate. 

III.  Deletion  Procedures 

The  NCP  provides  that  EPA  shall  not 
delete  a  site  from  the  NPL  until  the  state 
in  which  the  release  was  located  has 
concurred,  and  the  public  has  been 
afforded  an  opportunity  to  comment  on 
the  proposed  deletion.  Deletion  of  a  site 
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from  the  NPL  does  not  affect  responsible 
parlirliability  or  impede  Agency  efforts 
to  recover  costs  associated  with 
response  efforts.  The  NPL  is  designed 
primarily  fBr  informational  purposes 
and  to  assist  Agency  management. 

EPA  Region  II  will  accept  and 
evaluate  public  comments  before 
making  a  final  decision  to  delete.  The 
Agency  believes  that  deletion 
procedures  should  focus  on  notice  and 
comment  at  the  local  level.  Comments 
from  the  local  community  may  be  most 
pertinent  to  deletion  decisions.  The 
following  procedures  were  used  for  the 
intended  deletion  of  the  Site: 

1.  On  September  29, 1988,  EPA 
Region  II  executed  a  Record  of  Decision 
(ROD)  which  states  th^  there  is  no 
identifiable  ground-w^er  contaminant 
plume  at  the  Site,  and  contamination  is 
not  entering  the  surface  waters  which 
drain  the  Site.  However,  a  Icmg-term 
ground-water  and  surface-water 
monitoring  program  was  initiated  as 
described  in  the  ROD.  The  State 
concurred  with  the  ROD. 

2.  EPA  Region  II  has  subsequently 
recomniended  deletion  of  the  Site.  The 
State  of  New  Jersey,  in  its  letter  of  July 
23, 1993,  has  concurred  with  this 
recommendation.  EPA  Region  II  has 
made  all  relevant  documents  available 
in  the  Regional  office  and  local  site 
information  repository. 

3.  Concurrent  with  this  National 
Notice  of  Intent  to  Delete,  a  local  notice 
has  been  published  in  local  newspapers 
and  has  b^n  distributed  to  appropriate 
federal,  state  and  local  officials,  and 
other  interested  parties.  This  local 
comment  announces  a  thirty  (30)  day 
public  comment  period  on  the  deletion. 

The  comnaents  received  during  the 
comment  {>eriod  will  be  evaluated 
before  any  final  decision  is  made.  EPA 
Region  II  will  prepare  a  Responsiveness 
Summary  which  will  address  the 
comments  received  during  the  public 
comment  period. 

The  deletion  process  will  be 
completed  upon  the  EPA  Region  II 
Regional  Administrator  placing  a  notice 
in  the  Federal  Register.  The  NPL  will 
reflect  any  deletions  in  the  next  final 
update.  Public  notices  and  copies  of  the 
Responsiveness  Summary  will  be  made 
available  to  local  residents  by  Region  n. 

IV.  Basis  for  Intended  Site  Deletion 

The  Site  consists  of  approximately 
500  acres  in  a  historic  mining  district  in 
the  Borough  of  Ringwood,  which  is 
located  in  the  northeast  comer  of 
Passaic  County,  New  Jersey.  The 
Ringw'ood  Mines  are  a  series  of  iron  ore 
mines  that  operated  almost 
continuously  from  the  mid-1700s  to  the 
early  1900s.  In  1965,  Ringwood  Realty 


Company,  a  wholly-owned  subsidiary  of 
the  Ford  Motor  Company  (Ford), 
obtained  control  of  the  Site  prop>ertj'. 
Beginning  in  1967  and  until  the  mid- 
1970s,  Ringwood  Realty  used  the  Site  to 
deposit  waste  products  ft'om  the  Ford 
factory  in  Mahwah,  New  Jersey.  The 
waste  products  included  car  parts, 
solvents  and  paint  sludge.  Some  of  these 
wastes  were  deposited  on  the  ground 
surface  in  natural  and  man-made 
depressions,  and  some  were  allegedly 
dumped  into  the  mine  shafts. 

Pursuant  to  a  March  1984  Section 
3013  Resource  Conservation  and 
Recovery  Act  (RCRA)  Administrative 
Order  on  Consent  between  EPA  and 
Ford,  Woodward-Clyde  Consultants  was 
retained  to  perform  the  field  studies  and 
conduct  a  Remedial  Investigation  (RI). 
The  RI  was  conducted  in  four  phases 
betwBCTi  March  1984  and  April  1988 
under  EPA  oversight.  Six  different 
media  were  sampled  during  the  RI:  seep 
water,  soils  (paint  sludge  waste), 
overburden  (upper  aquifer)  ground 
water,  deep  bedrock  ground  water, 
surface  water  and  stream  sediments. 
Results  were  as  follows: 

A  ground-water  contaminant  plume 
was  not  identified  for  any  of  the 
contaminants  found  in  any  areas  at  the 
Site.  Ground-water  contamination 
occurred  at  a  low  level,  and  was 
scattered  and  generally  confined  to 
paint  sludge  locations. 

No  detectable  migration  of  ground- 
water  contamination  was  identified. 

Three  rounds  of  surface  water 
samples  were  collected  along  with  seep 
water  samples.  No  significant 
contamination  was  found. 

Arsenic  was  found  in  stream  sediment 
samples  from  Park  Brook  and  Peters 
Mine  Brook.  The  highest  concentration 
found  was  31  parts  per  million  (ppm). 
Arsenic  concentrations  as  high  as  13.5 
ppm  were  found  in  upstream  samples. 

Paint  sludge  waste  was  identified  at 
four  locations  at  the  Site.  The  paint 
sludge  was  sampled  and  analyzed  to 
determine  a  waste  classification.  The 
paint  sludge  was  identified  as  EP 
(extraction  procedure)  toxic  for  lead. 

Beginning  in  October  of  1987,  Ford 
and  its  contractors  (in  accordance  with 
an  EPA  approved  work  plan)  excavated 
and  removed  7,000  cubic  yards  of 
surficial  paint  sludge  containing  lead 
and  arsenic  from  four  areas  at  the  Site 
under  an  Administrative  Order  issued 
by  EPA  in  June  of  1987.  The  paint 
sludge  was  disposed  of  at  an  out-of-state 
facility  in  compliance  with  State  and 
Federal  regulations. 

The  Record  of  Decision  for  the  Site 
was  signed  by  the  Acting  Regional 
Administrator  of  Region  II,  William  J. 
Musznski,  P.E.,  on  September  29, 1988. 


EPA’s  selected  remedy  for  this  Site  had 
three  components; 

1.  Achieving  health-based  levels, 
including  State  and  Federal  Maximum 
Contaminant  Levels  (MCLs),  in  the 
upper  aquifer  of  the  Site  through  natural 
attenuation  processes.  Ramediation  of 
ground^wa^er  contamination  was 
evaluated  and  rejected  in  the  ROD  since 
extraction  of  the  ground-water  would 
have  diluted  levels  to  below  treatment 
standards.  The  low  levels  and  sporadic 
occurrence  of  ground-water 
contamination  make  ground-water 
treatment  impractical.  In  addition,  since 
the  paint  sludge  removal  has  eliminated 
the  suspected  source  of  surficial  ground- 
water  contamination,  ground-water 
quality  should  improve  without  further 
remediation. 

2.  Implementing  a  long-term  surface- 
water  and  ground-water  monitoring 
program  to  confirm  that  ground-water 
contamination  meets  or  is  below  health- 
based  levels  and  to  protect  against 
future  threats  to  the  ground  water  and 
surface  water  throughout  the  Site. 

3.  Performing  confirmatory  test  pitting 
and  soil  sampling,  along  with  possible 
removal  of  contaminated  soils  or  sludge. 

In  October  of  1989,  additional  paint 
sludge  was  uncovered  in  the  southern 
section  of  the  O’Connor  Disposal  Area 
within  the  Site.  During  the  excavation  of 
this  additional  paint  sludge  which 
began  in  January  of  1990,  a  total  of 
sixty-one  (61)  drums  were  discovered, 
some  which  contained  liquid  and  solid 
waste.  Approximately  twenty  (20)  55- 
gallon  drums  of  liquid  and  solid  waste 
were  removed  and  disposed  of  off  the 
Site.  Seventeen  (17)  one  cubic  yard 
j>elletized  containers  which  contained 
excavated  drums  and  their  contents, 
three  drums  containing  residual 
materials  associated  with  the  Site,  and 
seven  hundred  and  twenty-seven  (727) 
ions  of  additional  paint  sludge  were  also 
disposed  of  off  the  Site.  Further 
geophysical  surveys  and  test  pit  work 
were  conducted  in  the  O’Connor 
Disposal  Area  in  1992  and  1993.  No 
further  barrels  of  hazardous  substances 
were  discovered. 

Ford,  under  EPA  oversight,  has  beeii 
implementing  the  Environmental 
Monitoring  Program  (EMP)  which  is  a 
five  year  program  that  is  being 
conducted  pursuant  to  an  EPA 
Administrative  Order  on  Consent 
executed  on  August  29, 1989.  The  first 
two  and  one-half  years  of  the  EMP  have 
been  completed. 

After  the  five  year  EMP,  EPA  will 
reevaluate  the  monitoring  results  to 
ensure  that  ground-water  continues  to 
pose  no  fur^er  threat  to  human  health 
or  the  environment.  Dependent  upon 
this  reevaluation,  long-term  monitoring 
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of  the  ground  water  may  continue  for  a 
period  of  up  to  thirty  years.  Presently, 
the  shallow  aquifer  is  not  being  used  as 
a  potable  water  source.  State  restrictions 
on  shallow  wells  should  remain  in 
effect  for  the  foreseeable  future. 

All  the  requirements  for  the  deletion 
of  this  Site  from  the  NPL  have  been  met. 

Post-excavation  confirmatory 
sampling  has  verified  that  all  removal 
action  criteria  for  the  removal  of  paint 
sludge  were  met.  ^  ^ 

Extensive  geophysical  studies  along 
with  exploratory  test  pitting  operations 
did  not  uncover  any  further 
contaminated  soils/sludge,  or  barrels  of 
hazardous  substances  at  the  Site. 

A  conservative  assessment  of  risk 
attributable  to  the  release  of  hazardous 
substances  from  the  Site  indicated  that 
the  current  risk  posed  by_the  Site  is 
within  an  acceptable  remge. 

A  long-term  monitoring  program  has 
been  implemented  which  provides 
further  assurance  that  the  Site  no  longer 
poses  any  threats  to  human  health  or  the 
environment. 

The  State  of  New  Jersey,  in  its  letter 
of  July  23, 1993,  concurred  on  the 
deletion  of  this  Site  from  the  NPL. 

Dated:  November  3, 1993. 

Kathleen  C  Callahan, 

Acting  Regiona]  Administrator,  USER  A 
Region  II. 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  15  and  76 
[ET  Docket  No.  93-7;  FCC  93-495] 

Implementation  of  Section  17  of  the 
Cable  Television  Consumer  Protection 
and  Competition  Act  of  1992; 
Compatibility  Between  Cable  Systems 
and  Consumer  Electronics  Equipment 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  is  proposing 
rules  to  address  compatibility  between 
consumer  electronics  equipment  and 
cable  systems,  as  required  by  the 
Section  17  of  the  Cable  Television 
Consumer  Protection  and  Competition 
Act  of  1992.  The  proposed  rules  are 
intended  to  ensure  compatibility 
between  consumer  equipment  and  cable 
systems,  consistent  with  the  need  to 
prevent  theft  of  cable  service,  so  that 
cable  subscribers  will  be  able  to  enjoy 
the  full  benefits  of  both  the 
programming  available  on  cable  systems 


and  the  functions  available  on  their 
television  receivers  and  video  cassette 
recorders  (VCRs). 

DATES:  Comments  must  be  submitted  on 
or  before  January  10, 1994,  and  reply 
comments  on  or  before  January  25, 

1994. 

ADDRESSES:  Federal  Communications 
Commission,  1919  M  Street,  NW., 
Washington,  DC  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 

Alan  Stillwell  (202t-653*-8162)  or  Julius 
Knapp  (301-725-1585),  Office  of 
Engineering  and  Technology. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission’s  Notice  of 
Proposed  Rule  Making  in  ET  Docket  No. 
93-7,  FCC  93-495,  adopted  January  14, 
1993  and  released  December  1, 1993. 

The  full  text  of  this  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (room  230),  1919  M 
Street,  NW.,  Washington,  EKD.  The 
complete  text  of  this  decision  also  may 
be  purchased  from  the  Commission’s 
duplicating  contractor.  International 
Transcriptions  Service,  2100  M  Street, 
NW.,  Washington,  DC  20036,  (202)  857- 
3800. 

Summary  of  the  Notice  of  Proposed 
Rule  Making 

1.  Section  17  of  the  Cable  Television 
Consumer  Protection  and  Competition 
Act  of  1992  (1992  Cable  Act)  requires 
that  the  Commission  issue  regulations  to 
ensure  compatibility  between  consumer 
equipment  and  cable  systems.  The  goal 
of  Section  17  is  to  ensure  that  cable 
subscribers  will  be  able  to  enjoy  the  full 
benefits  and  functions  of  their  television 
receivers  and  VCRs  when  receiving 
cable  service. 

2.  Problems  between  cable  systems 
and  consumer  TV  equipment  generally 
tend  to  arise  fixim  conflicts  between  new 
features  in  consumer  television 
equipment  and  the  techniques  used  by 
cable  systems  to  address  security  and 
other  technical  operating 
considerations.  Examples  of  TV  receiver 
features  affected  by  cable  operating 
methods  and  devices  include  functions 
that  permit  the  subscriber: 

— To  watch  a  program  on  one  channel 
while  simultaneously  recording  a 
program  on  another  channel; 

— To  record  two  programs  that  appear 
on  different  channels;  or, 

— ^To  use  advanced  features  such  as 
picture  in  picture. 

3.  The  rules  proposed  by  the 
Commission  are  based  on  the  findings 
and  recommendations  in  its  recent 
“Report  to  Congress  on  Means  for 
Assuring  Compatibility  Between 
Cable  Systems  and  Consumer 


Electronics  Equipment.”  These 
proposals  include  measures  that  are 
intended  to  provide  a  significant 
degree  of  improved  compatibility 
between  existing  cable  and  consumer 
equipment  and  also  include 
provisions  for  achieving  more 
substantial  improvements  in 
compatibility  through  the 
introduction  of  new  cable  and 
consumer  electronics  equipment.  The 
proposed  rules  reflect  the 
requirements  for  regulations  specified 
in  Section  17  and  also  include  many 
elements  of  the  plan  suggested  by  the 
Cable-Consumer  Advisory  Group,  a 
committee  of  representatives  of  the 
cable  television  and  consumer 
electronics  industrfes. 

4.  The  Commission’s  proposals  for 
near  term  improvement  include 
requirements  for  cable  systems  to: 

— Provide  subscribers  with 

supplementary  equipment  such  as 
converters  with  multiple 
descramblers  and  by-pass  switches  to 
enable  simultaneous  reception  of 
multiple  channels. 

— Refrain  from  scrambling  signals  on 
the  basic  tier. 

— ^Provide  subscribers  a  consumer 
education  program  on  how  to  achieve 
greater  compatibility  with  cable 
service.  The  consumer  education 
pro^am  would  also  include  a 
notification  regarding  the  availability 
of  remote  control  units  from  local 
retailers. 

5.  The  Commission  stated  that  it 
believes  the  most  practical  solution  for 
ensuring  compatibility  between 
scrambling  technologies  and  the  special 
features  of  consumer  equipment  is  to 
require  use  of  an  updated  “Decoder 
Interface”  connector  and  associated 
component  descrambler  unit.  Under  this 
approach,  new  cable  ready  TV  receivers 
and  VCRs  would  be  equipped  with  a 
special  plug  connection  that  would 
allow  use  of  a  component  descrambler 
to  process  cable  signals  after  they  pass 
through  the  tuner  of  the  host  devices, 
thus  avoiding  the  need  for  a  set-top  box. 
The  component  descrambler  units 
would  be  provided  by  cable  systems  at 
no  separate  charge  to  subscribers. 

6.  While  the  Commission  is  proposing 
the  supplemental  equipment  and 
decoder  interface  as  the  most  practical 
solution  in  this  matter,  it  nonetheless 
believes  the  most  desirable  solution  in 
this  matter  is  for  cable  systems  to  use 
technologies  that  provide  all  authorized 
signals  in  the  clear.  The  Commission 
therefore  stated  that  it  intends  to 
continue  to  encourage  the  use  and 
development  of  cable  signal  delivery 
methods  such  as  traps,  interdiction. 
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addressable  fibers  and  other  clear 
chaqpel  delivery  systems  that  elirainate 
the  need  for  any  additional  equipment 
in  the  subscribw’s  premises.  The  staff 
believes  that  the  most  desirable 
approach  is  for  cable  systems  to  use 
technologies  that  provide  all  authorizq^ 
signals  in  the  clear. 

7.  Finally,  in  order  to  avoid 
compatibility  probleoas  when  digital 
cable  technology  are  introduced  in  the 
future,  the  Commission  stated  that  it 
will  closely  monitor  and  encourage 
industry  standardization  efforts  in  the 
area  of  digital  cable  transmission 
methods. 

8.  Pursuant  to  applicable  procedures 
set  forth  in  Sections  1.415  and  1.419  of 
the  Commission’s  rules,  47  CFR  sections 
1.415  and  1.419,  intere^d  parties  may 


file  comments  on  or  before  January  10, 
1994,  and  reply  comments  on  ot  before 
January  25, 1994.  All  relevant  and 
timely  comments  will  be  cmsida’ed  by 
the  Commission  before  taking  further 
action  in  this  proceeding.  To  file 
formally  in  this  proceeding,  partici{}ant8 
must  file  an  original  and  four  copies  of 
all  comments,  reply  comment  and 
supporting  comments.  If  participants 
want  each  Commissioner  to  receive  a 
personal  copy  of  their  comments,  an 
original  and  nine  copnes  must  be  filed. 
Comments  and  reply  comments  should 
be  sent  to  Office  of  the  Secretary, 
Federal  Communications  Commission, 
Washingtcm,  DC  20554.  Comments  and 
reply  comments  will  be  available  for 
public  inspection  during  regular 


business  hours  in  the  FOC  Reference 
Center  (room  239)  of  die  Federal 
Communications  Commission,  1919  M 
Street,  NW.,  Washington,  DC  20554. 

List  of  Subjects 

47  CFR  Part  15 
<(■  ‘ 

Communicatitms  equipment. 
Television  receivers,  TV  interface 
devices. 

47  CFR  Part  76 

Cable  television. 

Federal  Communications  Commission. 
LaVera  F.  Marshall, 

Acting  Secretary. 

[FR  Doc.  93-29899  Filed  12-7-93;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

Grays  Range  Timber  Sale;  Caribou 
National  Forest,  Caribou  County,  ID; 
Intent  To  Prepare  Environmental 
Impact  Statement 

AGENCY:  Forest  Service,  USDA. 

ACTION:  Notice  of  intent  to  prepare 
environmental  impact  statement. 

SUMMARY:  The  Forest  Service  will 
prepare  an  Environmental  Impact 
Statement  (EIS)  to  document  the 
analysis  and  disclose  the  environmental 
impacts  of  proposed  actions  to  salvage 
and  harvest  timber,  build  roads,  and 
regenerate  new  stands  of  trees  in  the 
Grays  Range  area.  The  project  area  is 
located  approximately  12  air  miles 
northeast  of  Soda  Springs,  Idaho.  The 
proposed  actions  are  located  entirely 
wit^  the  27,500  acre  Grays  Range  area. 
The  need  for  the  proposal  is  established 
by  the  silvicultural  condition  of  the 
affected  timber  stands  and  forest  harvest 
goals  as  outlined  in  the  Caribou 
National  Forest  Land  and  Resource 
Management  Plan. 

The  Soda  Springs  Ranger  District  of 
the  Caribou  National  Forest  proposes 
harvesting  an  estimated  7  million  board 
feet  from  approximately  1100  acres, 
using  salvage,  sanitation,  sheherwood, 
seed  tree,  and  clearcut  silvicultural 
prescriptions.  The  proposed  sale  may 
involve  up  to  seventy  timber  stands  in 
the  salvage  of  dead  and  dying  Douglas- 
fir  trees  and  in  the  harvest  of  green  trees 
of  all  species.  Harvest  unit  size  will  vary 
from  approximately  2  acres  to  60  acres. 
Harvest  systems  will  include  both 
tractor  and  cable  logging. 

Approximately  6  miles  of  new 
temporary  road  would  be  required. 

DATES:  Written  comments  concerning 
the  scope  of  the  analysis  described  in 
this  Notice  should  be  received  on  or 
before  January  7, 1994. 


ADDRESSES:  Send  written  comments  to 
Caribou  National  Fmest,  Soda  Springs 
Ranger  District,  421  West  2nd.  ^uth. 
Soda  Springs,  Idaho  83276. 

FOR  FURTHER  MFORMATION  CONTACT: 

Questions  concerning  the  proposed 
action  and  EIS  should  be  direrted  to 
Greg  Clark,  Forester,  Caribou  National 
Forest,  Soda  Springs  Rangm*  District, 
phone:  (208)  547-4356. 

SUPPLEMENTARY  INFORMATION:  This  EIS 
will  tier  to  the  final  EIS  for  the  Caribou 
National  Forest  Land  and  Resource 
Management  Plm  (Forest  Plan).  Hie 
(Caribou  Forest  Plan  provides  the  overall 
guidance  (Goals,  Objectives,  Standards, 
and  Management  Area  direction)  to 
achieve  the  Desired  Future  Condition 
for  the  area  being  analyzed,  and 
contains  specific  management  area 
prescriptions  for  the  entire  Forest  The 
specific  objectives  of  this  proposal  are: 

•  To  improve  frirest  health  by 
increasing  the  resistance  of  timber 
stands  to  insects,  disease,  and  stand 
replacement  wildfire  within  the  Qravel 
CiWk,  Olsen  Creek,  Daves  Creek,  and 
Sheep  Creek  drainages. 

•  To  increase  the  growth  and  yield  by 
creating  diverse  stand  structures  in  the 
Gravel  Creek,  Olsen  Creek.  Daves  Creek, 
and  Sheep  Creek  drainages,  and 

•  To  provide  timber  harvest  from 
suited  timber  lands  in  the  Ckavel  Creek, 
Olsen  Creek,  Daves  Creek,  Sheep  Creek, 
and  Angus  Creek  drainages  to  contribute 
to  the  Forest’s  ASQ. 

The  timber  stands  in  the  analysis  area 
are  covered  by  four  management 
prescriptions:  Timber  Management, 
Non-intehsive  Timber  Management, 
Non-intensive  Management,  Water 
Management 

For  a  detailed  deacription  of  the 
management  prescriptions  refer  to  the 
Caribou  National  Forest  Land  and 
Resource  Management  Plan  pages 
through  IV-3  tlnough  IV-48. 

Public  scoping  for  this  proposal  was 
first  complete  in  1990.  As  a  result  of 
addition^  scoping  in  1992,  during  the 
selection  of  issues  to  be  analyzed  in 
depth,  and  in  the  development  of 
alternatives,  the  Caribou  National  Forest 
concluded  that  the  proposal  may  have  a 
significant  effect  on  several  resources 
and  decided  to  prepare  this  EIS.  The 
previous  scoping  and  analysis  also 
identified  the  following  potential  issues 
related  to  the  proposed  action: 


Is8aes/C(Hicems 

1.  Forest  Health.  The  area  continues 
to  suffer  from  a  variety  of  insect  and 
disease  problems,  res^ting  in  extensive 
mortality.  Under  the  propoiwd  action  of 
timber  harvest  and  management;  how 
will  forest  health  be  affected?  Forest 
plan  direction  indicates  the  need  to 
move  towards  a  desired  future  condition 
that  includes  a  reduction  in  insect  and 
disease  activity.  ’  *  > 

2.  Water  quality.  The  desired 
condition  is  to  maintain  current  water 
quality.  The  issue  is  can  we  maintain 
water  quality  on  the  Forest 
implementing  this  proposal? 

3.  Wildlife.  What  will  bo  the  effects  of 
timber  harvest  and  management  on  the 
needs  of  wildlife  in  regard  to  habitat 
quality,  quantity,  and  security? 

4.  Visuals.  How  can  visual  quality 
best  be  maintained  in  that  portion  of 
Grays  Range  visible  from  State  Highway 
34  (Bear  L^e<Caribou  Scmiic  B3n»ay) 
and  the  community  of  Wayan,  Idaho? 

5.  Cumulative  effects.  Given  the  past 
harvest  and  mineral  activities  in  the 
Grays  Range  area,  what  will  be  the 
cumulative  effect  of  additional  timber 
harvest  and  manamment? 

The  Forest  Service  is  seeking 
information  and  comments  from 
Federal,  State  and  local  agencies  as  well 
as  individuals  and  organizations  who 
may  be  interested  in,  or  affected  by,  the 
proposed  action.  The  Soda  Springs 
Ranger  District  started  an  environmental 
analysis  in  the  fall  of  1992  and  found  a 
need  to  prepare  an  Environmental 
Impact  Statement  based  on  potential 
cumulative  effects.  The  Forest  Service 
invites  written  comments  and 
suggestions  on  the  issues  related  to  the 
proposed  and  the  area  being  analyzed. 
Information  received  will  ^  used  in 
preparation  of  the  Draft  EIS  and  Final 
EIS.  For  most  effective  use,  comments 
should  be  submitted  to  the  Forest 
Service  within  30  days  frrom  the  date  of 
publication  of  this  Notice  in  the  Federal 
R^^er. 

mparation  of  the  EIS  will  include  the 
follovring  steps. 

1.  Define  the  purpose  of  and  need  for 
action. 

2.  Identify  potential  issues. 

3.  Eliminate  issues  of  minor 
importance  or  those  that  have  been 
covered  by  previous  and  relevant 
environmental  analysis. 

4.  Select  issues  to  be  analyzed  in 
depth. 
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5. identify  reasonable  alternatives  to 
the  proposed  action. 

6.  DescrilM  the  affected  environment. 

7.  Identify  the  potential 

environmental  effects  of  the 
alternatives.  ^ 

Steps  2, 3,  and  4  have  started  and  will 
be  completed  through  the  scoping 
process. 

Step  5  will  consider  a  range  of 
alternatives  developed  from  the  key 
issues.  Five  alternatives  have  been 
drafted  to  date. 

Alternative  1  was  created  to  salvage 
dead  and  dying  timber  only.  This 
alternative  was  created  to  address 
Forest  Health  and  water  quality 
issues. 

Alternative  2  was  created  to  salvage 
dead  and  dying  timber  and  harvests 
high  risk  stands  (those  stands 
susceptible  to  insect  and  disease  for 
various  reasons).  This  alternative  was 
developed  to  address  Forest  Health 
and  continues  to  provide  timber 
harvest  at  the  Forest  Plan  Allowable 
Sale  Quantity  level. 

Alternative  3  was  created  to  salvage 
dead  and  dying  timber  only  and 
restricts  the  activities  to  a  smaller  area 
for  wildlife  security. 

AltMnative  4  is  the  proposed  action. 
Alternative  5  is  No  Action. 

Step  6  will  describe  the  physical 
attributes  of  the  area  to  be  affected  by 
this  proposal,  with  special  attention  to 
the  environmental  factors  that  could  be 
adversely  affected. 

Step  7  will  analyze  the  environmental 
effects  of  each  alternative.  This  analysis 
will  be  consistent  with  management 
direction  outlined  in  the  Forest  Plan. 
The  direct,  indirect,  and  cumulative 
effects  of  each  alternative  will  be 
analyzed  and  documented.  In  addition, 
the  site  specific  mitigation  measures  for 
each  alternative  will  be  identified  and 
the  effectiveness  of  these  mitigation 
measures  will  be  disclosed. 

The  approximate  boundary  of  the  area 
used  for  this  analysis  will  be  that 
portion  of  the  Soda  Springs  Ranger 
District  including  Grays  Range, 
Rasmussen  Ridge,  and  Wooley  Range 
that  is  directly  north  of  the  Blackfoot 
River  Narrows  (Forest  Road  #095).  For  a 
map  please  contact  the  Soda  Springs 
Ranger  District,  421  West  2nd.  South. 
Soda  Springs,  Idaho  83276.  (208)  547- 
4356. 

The  proposed  management  activities 
would  be  administered  by  the  Soda 
Springs  Ranger  District  of  the  Caribou 
National  Forest  in  Caribou  County, 
Idaho. 

Agency  representatives  and  other  ' 
interested  people  are  invited  to  visit 
with  Forest  Service  officials  at  any  time 


during  the  EIS  process.  Two  specific 
time  periods  are  identified  for  the 
receipt  of  formal  comments  on  the 
analysis.  The  two  comment  periods  are: 
(1)  During  the  scoping  process  (the  next 
30  days  following  publication  of  this 
Notice  in  the  Federal  Register)  and.  (2) 
during  the  formal  review  period  of  the 
Draft  EIS. 

The  Draft  EIS  is  estimated  to  be  filed 
with  the  Environmental  Protection 
Agency  (EPA)  and  available  for  public 
review  in  Ma^  1994.  At  that  time  the 
EPA  will  publish  an  availability  notice 
of  the  Draft  EIS  in  the  Federal  Register. 

The  comment  period  on  the  Draft  EIS 
will  be  45  days  from  the  date  the 
Environmental  Protection  Agency’s 
notice  of  availability  appears  in  the 
Federal  Register.  It  is  very  important 
that  those  interested  in  this  proposed 
action  participate  at  that  time.  To  be  the 
most  helpful,  comments  on  the  Draft  EIS 
should  be  as  specific  as  possible  and 
may  address  the  adequacy  of  the 
statement  or  the  merits  of  the 
alternatives  discussed  (See  The  Cmmcil 
on  Environmental  Quality  Regulations 
for  implementing  the  procedural 
provisions  of  the  National 
Environmental  Policy  Act  at  40  CFR 
1503.3). 

In  addition.  Federal  court  decisions 
have  established  that  reviewers  of  draft 
environmental  impact  statements  must 
structure  their  participation  in  the 
environmental  review  of  the  proposal  so 
that  it  is  meaningful  and  alerts  an 
agency  to  the  reviewers’  position  and 
contentions.  Vermont  Yankee  Nuclear 
Power  Corp.  v.  NBDC,  435  U.S.  519,  553 
(1978).  Environmental  objections  that 
could  have  been  raised  at  the  draft  stage 
may  be  waived  if  not  raised  until  after 
completion  of  the  final  environmental 
impact  statement.  City  of  Angoon  v. 
Model,  (9th  Circuit,  1986)  and 
Wisconsin  Heritages,  Inc.  v.  Harris,  490 
F.  Supp.  1334, 1338  (E.D.  Wis.  1980). 
The  reason  for  this  is  to  ensure  that 
substemtive  comments  and  objections 
are  made  available  to  the  Forest  Service 
at  a  time  when  it  can  meaningfully 
consider  them  and  respond  to  them  in 
the  final. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  related  to  the  proposed  action, 
comments  on  the  Draft  EIS  should  be  as 
specific  as  possible.  Referring  to  specific 
pages  or  chapters  of  the  Draft  EIS  is 
most  helpful.  Comments  may  also 
address  me  adequacy  of  the  Draft  EIS  or 
the  merits  of  the  alternatives  formulated 
and  discussed  in  the  statement. 
(Reviewers  may  wish  to  refer  to  the 
Coimcil  on  Environmental  Quality 
Regulations  for  implementing  the 
procedural  provisions  of  the  National 


Environmental  Policy  Act,  40  CFR 
1503.3,  in  addressing  these  points.) 

The  final  EIS  is  expected  to  be 
released  August.  1994. 

The  Forest  Supervisor  for  the  Caribou 
National  Forest,  who  is  the  responsible 
officiatffot  the  EIS,  will  then  make  a 
decision  regarding  this  proposal,  after 
considering  the  comments,  responses, 
and  environmental  consequences 
discussed  in  the  Final  Environmental 
Impact  Statement,  and  applicable  laws, 
regulations,  and  policies.  The  reasons 
for  the  decision  will  be  documented  in 
a  Record  of  Decision. 

Dated:  November  29, 1993. 

Paul  R.  Nordwall, 

Forest  Supervisor,  Cdribou  National  Forest. 
(FR  Doc.  93-29882  Filed  12-7-93;  8:45  am) 
BILUNQ  CODE  3410-11-M 


Soil  Conservation  Service 

Mosher'Anderson  Creeks  Watershed, 
Fond  du  Lac  County,  Wl 

AGENCY:  Soil  Conservation  Service, 
USDA. 

ACTION:  Notice  of  a  finding  of  no 
significant  impact. 

SUMMARY:  Pursuant  to  Section  102(2)  (c) 
of  the  National  Environmental  Policy 
Act  of  1969;  the  Council  on 
Environmental  Quality  Regulations  (40 
CFR  part  1500);  and  the  Soil 
Conservation  Service  Regulations  (7 
CFR  peirt  650);  the  Soil  Conservation 
Service,  U.S.  Department  of  Agriculture, 
gives  notice  that  an  environmental 
impact  statement  is  not  being  prepared 
for  the  Mosher-Anderson  Creeks 
Watershed,  Fond  du  Lac  County, 
Wisconsin. 

FOR  FURTHER  INFORMATION  CONTACT: 

Earl  Cosby,  State  Conservationist,  Soil 
Conservation  Service,  6515  Watts  Road, 
suite  200,  Madison,  Wisconsin  53719- 
2726,  telephone  (608)  264-5577. 
SUPPLEMENTARY  INFORMATION:  The 
environmental  assessment  of  this 
federally  assisted  action  indicates  that 
the  project  will  not  cause  significant 
local,  regional,  or  national  impacts  on 
the  environment.  As  a  result  of  these 
findings,  Earl  Cosby,  State 
Conservationist,  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  are  not 
needed  for  this  project. 

The  project  purpose  is  flood  control. 
The  planned  Works  of  improvement 
include  one  off-channel  detention  basin, 
2,200  feet  of  diversion,  one  trash  rack, 
and  two  stormwater  management 
ordinances. 

The  Notice  of  a  Finding  of  No 
Significant  Impact  (FONSI)  has  been 
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forwarded  to  the  Environmental 
Protection  Agency  and  to  various 
Federal.  State,  and  local  agencies  and 
interested  parties.  A  limited  number  of 
copies  of  the  FONSI  are  available  to  fill 
single  copy  requests  at  the  above 
address.  Basic  data  developed  during 
the  environmental  assessment  are  on 
file  and  may  be  reviewed  by  contacting 
Sheryl  B.  Paczwa. 

No  administrative  action  on 
implementation  of  the  proposal  will  be' 
taken  until  30  days  after  the  date  of  this 
publication  in  the  Federal  Register. 

(This  activity  is  listed  in  the  Catalog  of 
Federal  Dcnnestic  Assistance  under  No. 
10.904,  Watershed  Protection  and  Flood 
Prevention,  and  is  subiect  to  the  provisions 
of  Executive  Order  12372,  which  requires 
inteigovemmental  consultation  with  State 
and  local  officials) 

Earl  Cosby. 

State  Conservationist. 

|FR  Doc.  93-29901  Filed  12-7-93;  8:45  am] 

BiLUNa  oooe  s«io-ta-M 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 
[Doci(etNo.AB-3-8e] 

Administrative  Appeal  Decision  and 
Order 

Summary 

In  the  matter  of.  Martin  Brothers 
International,  respondent. 

Pursuant  to  the  September  9, 1992 
Supplement  to  Decision  and  Order  of 
the  Administrative  Law  Judge  (ALJ) 
(which  is  attached  hereto),  as  modified 
by  this  order,  Martin  Brothers 
International,  Inc.  is  hereby  assessed  a 
civil  penalty  of  $75,000  based  on  15 
violations  of  the  antiboycott  laws,  and  is 
hereby  denied  all  privileges  of 
participating  in  any  transaction 
involving  commodities  mr  technical  data 
exported  from  the  United  States  to 
Middle  East  destinations  for  a  period  of 
one  year  from  the  date  of  this  order, 
such  denial  to  be  suspended 
commencing  60  days  from  the  date  of 
this  order,  provided  that  Respondent 
has  committed  no  further  violations  of 
the  Export  Administration  Act,  the 
Export  Administration  Regulations,  or 
this  order. 

Discussion 

The  ATI’s  November  27, 1991 
Decision  and  Order  reduced  the  number 
of  charges  against  Martin  Brothers 
International  based  on  a  conclusion 
that,  as  a  matter  of  law,  the  proper  unit 
of  prosecution  under  15  CFR  769.2(d)  is 
each  transmission  which  contains 


prohibited  information,  rather  than  each 
item  of  prohibited  information  within  a 
transmission.  This  order  reverses  the 
ALJ’s  conclusion  of  law  concerning  the 
proper  unit  of  prosecution.  However, 
the  ALJ’s  reduction  of  charges  under 
§  769.2(d)  in  this  particular  ease  is 
affirmed,  as  a  matter  of  agency 
discretion. 

The  ALJ’s  January  14, 1991  Ruling  on 
the  Motions,  Parts  I  and  H,  found  that 
Martin  Brothers  International 
committed  13  violations  of  the 
antiboycott  provisions  of  the  export 
regulations.  However,  the  Conclusion 
section  of  the  Ruling  on  the  Motions 
mistakenly  counts  only  11  total 
violations.  The  November  27. 1991 
Decision  and  Order  and  the  September 
9, 1992  Supplement  imposed  a  penalty 
of  $65,000  based  on  the  “11”  violations 
found  in  the  January  14, 1991  Ruling  on 
the  Motions  plus  two  additional 
violations  found  in  the  November  27, 
'l991  Decision  and  Order,  for  a  total  of  < 
13  violations.  'The  ALJ’s  finding  of  13 
total  violations  is  modified,  from  13  to 
15  total  violations,  to  account  for  the 
two  violations  which  were  mistakenly 
omitted  from  the  ALJ’s  calculations. 
Accordingly,  the  penalty  is  modified  to 
increase  the  penalty  by  $5,000  for  each 
of  these  two  omitted  violations,  for  a 
total  increase  of  $10,000,  and  a  total 
penalty  of  $75,000. 

Order 

On  September  9, 1992,  the  ALJ 
entered  his  Supplement  to  Decision  and 
Order  of  November  27, 1991  in  the 
above-referenced  matter.  On  October  9, 
1992,  the  Department  appealed  the 
ALJ’s  September  9, 1992  decision. 
Having  examined  the  record  and  based 
on  the  facts  in  these  cases,  I  hereby 
modify  the  September  9, 1992 
Supplement  to  Decision  and  Order  of 
the  ALJ.  attached  hereto,  by  substituting 
for  Part  I,  of  the  Order  the  following 
provision: 

“I.  Respondent  Martin  Brothers 
International,  Inc.,  is  assessed  a  civil 
penalty  of  $75,000.” 

With  this  modification.  I  hereby 
affirm  the  September  9, 1992 
Supplement  to  Decision  and  Order. 


Dated:  Nov«nber  30, 1993. 

Barry  E.  Carter,  ^ 

Acting  Under  Sec/letary  for  Export 
Administration. 

Respondent:  Lesley  Goldberg,  Esq.,  Hall. 
McNicol,  Hamilton  8  Qark,  220  East 
42nd  St. — 16th  Floor,  New  York,  New 
York  10017. 

Appearance  for  Agency:  Anthony  K.  Hicks, 
Esq.,  Office  of  Chief  Counsel  for  Export 
Administration,  U.S.  Department  of 
Commerce,  Suite  H-3839, 14th  & 
Constitution  Avenue,  NW.,  Washington. 
DC  20230. 

Supplement  to  Decision  k  Order  of 
November  27, 1991 

In  response  to  the  Respondents  request  for 
modifications:  '  «  f 

(1)  The  geographic  scope  of  the  Order  is 
limited  to  Middle  East  destinations. 

(2)  The  address  of  the  Respondent  is 
changed  to  reflect  the  move  from  New  York 
City  to  Jacksonville.  Florida. 

(3)  Paragraph  V  of  the  Order  is  noted  as  not 
imposing  restrictions  upon  American  Maize 
Swisher,  or  Helme. 

(4)  The  request  to  modify  the  Order  with 
respect  to  receipt  and  forwarding  orders  or 
providing  information  is  denied.  The  usual 
restrictions  including  interpretation  and 
exceptions  will  apply. 

(5)  Participants  shall  not  include  Receipt  of 
Payment  for  Commodities  delivered  to  a 
vessel  for  shipment  overseas  prior  to  the  date 
of  the  commencement  of  any  period  of 
denial. 

(6)  The  Employment  of  Respondents 
officers  or  «nployees  by  other  corporate  or 
business  entities  including  American-Maize 
Swisher,  or  Helme  is  not  enjoined.  However, 
those  individuals  may  not  engage  in  export 
activity  which,  but  tos  the  Denial  Order, 
would  have  been  performed  by  Martin 
Brothers  International. 

Order 

The  Order  of  November  27, 1991  is 
modified:  (1)  to  substitute  the  address:  459 
East  16th  StreeL  Jacksonville,  Florida  32203 
for  the  New  York  address  in  Par  II 

(2)  To  add  the  words 

“to  Middle  East  destinations,”  after 
“exported,”  in  the  penultimate  line  of  11  and 
to  add  a  footnote  “The  term  Middle  East 
relates  to  those  nations  which  eng^  in  and 
support  the  boycott  of  Israel.” 

(3)  A  footnote  is  added  to  V: 

This  Order  does  not  impose  export 
restrictions  uptm  the  separate  corporate 
entities  of  )na  H.  Swisher  ft  Son,  Inc., 
American  Maize-Products  or  Helme  Tobacco 
Company. 

The  following  is  substituted  for  the  Order 
in  the  November  27, 1991  issuance: 

Order 

I.  Respondent  Martin  Brothers 
International,  Inc  is  assessed  a  civil  penalty 
of  $65,000. 

II.  For  a  period  of  one  year  i  from  the  date 
of  the  final  Agency  action.  Respondent 


I  MBl  cites  the  OAC  draft  guidelines  for  penalty 
and  denial  period  determination.  The  Agency  states 

Continued 
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Mart^  Brothers  International,  Inc.,  459  East 
16th  Street,  Jacksonville,  Florida  32203,  and 
all  successors,  assignees,  officers,  partners, 
representatives,  agents,  and  employees 
hereby  are  cfenied  all  privileges  of 
participating,  directly  or  indirectly,  in  any 
manner  or  capacity,  in  any  transaction 
involving  commodities  or  technical  data 
exported  from  the  United  States  in  whole  or 
in  part,  or  to  be  exported,  to  Middle  East 
destinations,z  or  that  are  otherwise  subject  to 
the  Regulations  to  such  destinations. 

III.  Commencing  60  days  from  the  date  that 
this  Order  becomes  effective,  the  denial  of 
exploit  privileges  set  forth  above  shall  be 
suspiended,  in  accordance  with  Section 
788.16  of  the  Regulations,  for  the  remainder 
of  the  one-year  period  set  forth  in  Paragraph 
II  above,  and  shall  be  terminated  at  the  end 
of  such  one-year  pieriod,  provided  that 
Respiondent  has  committed  no  further 
violations  of  the  Act;  the  Regulations,  or  the 
final  Order  entered  in  this  proceeding. 

IV.  Participation  prohibited  in  any  such 
transaction,  either  in  the  United  States  or 
abroad,  shall  include,  but  not  be  limited  to. 
participafion. 

(i)  as  a  piarty  or  as  a  representative  of  a 
party  to  a  validated  or  general  expiort  license 
application; 

(ii)  in  preparing  or  filing  any  export  license 
application  or  request  for  reexpiort 
authorization,  or  any  document  to  be 
submitted  therewith; 

(iii)  in  obtaining  or  using  any  validated  or 
general  expmrt  license  or  other  export  control 
document; 

(iv)  in  carrying  on  negotiations  with 
respiect  to,  or  in  receiving,  ordering,  buying, 
selling,  delivering,  storing,  using,  or 
dispiosing  of,  in  whole  or  in  part,  any 
commodities  or  technical  data  exported  from 
the  United  States,  or  to  be  exported;  and 

(v)  in  the  financing,  forwarding, 
transporting,  or  other  servicing  of  such 
commodities  or  technical  data. 

*  Such  denial  of  export  privileges  shall 
extend  to  those  commodities  and  technical 
data  which  are  subject  to  the  Act  and  the 
Regulations. 

V.  After  notice  and  opportunity  for 
comment,  such  denial  of  export  privileges 
may  be  made  applicable  to  any  person,  firm, 
corporation,  or  business  organization  with 
which  the  Respondent  is  now  or  hereafter 
may  be  related  by  affiliation,  ownership, 
control,  position  of  responsibility,  or  other 
connection  in  the  conduct  of  trade  or  related 
services.  3 

that  the  draft  guidelines  were  prepared  for 
determination  of  administrative  sanctions  in  the 
context  of  the  settlement  of  cases.  However,  it  does 
not  app>ear  that  they  have  ever  been  implemented. 
Further,  the  Agency  has  not  furnished  them  to  this 
Tribunal!  It  is  not  appropriate  to  increase  the  - 
sanctions  just  because  the  Resptondent  elected  to 
request  an  adjudication.  The  added  legal  cost  is 
sustained  by  both  sides.  “It  is  important  that 
p>enalty  increases  are  justified  by  the  record  and  not 
"chill”  the  legitimate  right  to  request  a  hearing.  See 
Von  Hartmann,  6  Ocean  Resources  and  Wildlffe 

Reporter  286  (NOAA  1990),  as  modified _ 

O.R.W. _ (NOAA  OctoW  23, 1991)  (penalty 

assessed  by  the  Administrative  Law  Judge  reduced). 

>The  term  Middle  East  relates  to  those  nations 
that  engage  in  and  support  the  Boycott  of  Israel. 

*  This  Order  does  not  impose  expmrt  restrictions 
up)on  the  sepurate  corporate  ptarent  companies  of 


VI.  All  outstanding  individual  validated 
exptort  licenses  in  which  Respondent  appears 
or  participates,  in  any  manner  or  capacity, 
are  hereby  revoked  and  shall  be  retiuned 
forthwith  to  the  Office  of  Export  Licensing 
for  cancellation.  Further,  all  of  respondent’s 
privileges  of  piarticipating,  in  any  manner  or 
capacity,  in  any  spocial  licensing  procedure, 
including,  but  not  limited  to,  distribution 
licenses,  are  hereby  revoked. 

VII.  No  porson,  firm,  corporation, 
partnership,  or  other  business  organization, 
whether  in  the  United  States  or  elsewhere, 
without  prior  disclosure  to  and  spocific 
authorization  from  the  Office  of  Export 
Licensing,  shall,  with  respect  to  commodities 
and  technical  data,  do  any  of  the  following 
acts,  directly  or  indirectly,  or  carry  on 
negotiations  with  resp>ect  thereto,  in  any 
manner  or  capacity,  on  behalf  of  or  in  any 
association  with  any  Respondent  or  any 
related  p>erson,  or  whereby  any  Respondent 
or  any  related  p>erson  may  obtain  any  benefit 
therefrom  or  have  any  interest  or 
participation  therein,  directly  or  indirectly: 

(i)  apply  for,  obtain,  transfer,  or  use  any 
license.  Shipper’s  Export  Declaration,  bill  of 
lading,  or  offier  expmrt  control  document 
relating  to  any  expmrt,  reexport, 
transshipment,  or  diversion  of  any 
commodity  or  technical  data  exported  in 
whole  or  in  part,  or  to  be  exported  by,  to,  or 
for  any  Respondent  or  related  person  denied 
export  privileges,  or 

(ii)  order,  buy,  receive,  use,  sell,  deliver, 
store,  dispose  of,  forward,  transport,  finance 
or  otherwise  service  or  participate  in  any 
export,  reexport,  transshipment  or  diversion 
of  any  commodity  or  tectmical  data  exported 
or  to  be  exported  from  the  United  States.  The 
provisions  of  this  paragraph  will  also  be 
suspended  during  the  remainder  of  the  one- 
year  denial  poriod. 

Dated;  September  9, 1992. 

Hugh  |.  Dolan, 

Administrative  Law  Judge. 

Any  administrative  appeal  from  this 
decision  must  be  filed  with  the  Office  of 
the  Under  Secretary  for  Export 
Administration,  Bureau  of  Export 
Administration,  U.S.  Department  of 
Commerce,  Room  H-3898B,  14th  Street 
and  Pennsylvania  Ave.,  NW., 
Washington,  DC  20230,  within  30  days 
of  service.  15  CFR  §  788.22.  This  Order 
is  not  effective  until  the  expiration  of 
the  30-day  period  or  the  completion  of 
the  administrative  appellate  review, 
whichever  is  later. 

[FR  Doc.  93-29953  Filed  12-7-93;  8:45  am) 
BILUNO  CODE  3810-0T-M 

Jno.  H.  Swisher  Son.  Inc.;  American  Maize-Products 
or  on  Helme  Tobacco  Comp>any  with  respiect  to  their 
usual  and  historic  Exploit  activity.  They  may  not 
substitute  themselves  or  otherwise  engage  in  the 
Export  Activities  of  Respondent. 


Foreign-Trade  Zones  Board 

[Order  No.  665] 

Grant  of  Authority;  Establishment  of  a 
Foreign-Trade  Zone,  Dona  Ana  County, 
NM  * 

Pursuant  to  its  authority  under  the 
Foreign-Trade  Zones  Act  of  June  18, 
1934,  as  amended  (19  U.S.C.  81a-81u), 
the  Foreign-Trade  Zones  Board  (the 
Board)  adopts  the  following  Order; 

Whereas,  by  an  Act  of  Congress 
approved  Jime  18, 1934,  an  Act  "To 
provide  for  the  establishment  *  *  *  of 
foreign-trade  zones  in  ports  of  entry  of 
the  United  States,  to  expedite  and 
encourage  foreign  commerce,  and  for 
other  purposes,”  as  amended  (19  U.S.C. 
81a-81u)  (the  Act),  the  Foreign-Trade 
Zones  Board  (the  Board)  is  authorized  to 
grant  to  qualified  corporations  the 
privilege  of  establishing  foreign-trade 
zones  in  or  adjacent  to  U.S.  Customs 
ports  of  entry; 

Whereas,  the  Board  of  Coimty 
Commissioners  of  Dona  Ana  County, 
New  Mexico  (the  Grantee),  has  made 
application  (filed  7-14-92,  FTZ  Docket 
24-92,  57  FR  33318,  7/28/92)  to  the 
Board,  requesting  the  establishment  of  a 
foreign-trade  zone  at  sites  in  Dona  Ana 
County,  New  Mexico,  (Santa  Teresa 
Customs  Station  area,  adjacent  to  the  El 
Paso  Customs  port  of  entry):  and. 

Whereas,  notice  inviting  public 
comment  has  been  given  in  the  Federal 
Register  and  the  Board  has  found  that 
the  requirements  of  the  Act  and  Board’s 
regulations  are  satisfied,  and  that 
approval  of  the  application  is  in  the 
public  interest; 

Now,  Therefore,  the  Board  hereby 
grants  to  the  Grantee  the  privilege  of 
establishing  a  foreign-trade  zone, 
designated  on  the  records  of  the  Board 
as  Foreign-Trade  Zone  No.  197,  at  the 
sites  described  in  the  application, 
subject  to  the  Act  and  the  Board’s 
regulations,  including  Section  400.28. 

Signed  at  Washington,  DC,  this  26th  day  of 
November  1993. 

Foreign-Trade  Zones  Board. 

Ronald  H.  Brown, 

Secretary  of  Commerce,  Chairman  and 
Executive  Officer. 

[FR  Doc.  93-29954  Filed  12-7-93;  8:45  am) 
BiUJNQ  CODE  3610-DS-P 
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international  Trade  Administration 
IA-307-701] 

Aluminum  Rod  From  Venezuela; 
Determination  Not  To  Revoke 
Antidumping  Duty  Order 

AGENCY:  International  Trade 
Administration/Import  Administration. 
Department  of  Commerce,  k, 

ACTION:  Notice  of  determination  not  to 
revoke  antidumping  duty  order. 


SUMMARY:  The  Department  of  Commerce 
is  notifying  the  public  of  its 
determination  not  to  revoke  the 
antidumping  duty  order  on  aluminum 
rod  from  Venezuela. 

EFFECTIVE  DATE:  December  8. 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gayle  Longest  or  Kelly  Parkhill,  Office 
of  Countervailing  Compliance. 
International  Trade  Administration. 

U.S.  Department  of  Commerce, 
Washington,  DC  20230,  telephone:  (202) 
482-2786. 

SUPPLEMENTARY  INFORMATION:  The 
Department  of  Commerce  (the 
Department)  may  revoke  an 
antidumping  duty  order,  pursuant  to 
section  353.25(d)(4)(iii)  of  the 
Department’s  regulations,  if  no 
interested  party  has  requested  an 
administrative  review  for  five 
consecutive  annual  anniversary  months 
and  no  domestic  interested  party  objects 
to  the  revocation. 

We  had  not  received  a  request  to 
conduct  an  administrative  review  of  the 
antidumping  duty  order  on  aluminum 
rod  from  Venezuela  (53  FR  31903, 
August  22, 1988)  for  the  last  four 
consecutive  annual  anniversary  months. 
Therefore,  pxirsuant  to  the  Department’s 
regulations,  on  August  5, 1993,  we 
published  in  the  Federal  Register  a 
notice  of  intent  to  revoke  the  order  and 
served  written  notice  of  the  intent  to 
each  interested  party  on  the 
Department’s  service  list. 

On  August  10, 1993,  a  domestic 
interested  party,  the  Southwire 
Company,  objected  to  our  intent  to 
revoke  the  order.  Therefore,  because  a 
domestic  interested  party  objected  to  the 
revocation,  we  no  longer  intend  to 
revoke  this  antidtunping  duty  order. 
Holly  A.  Kuga, 

Acting  Deputy  Assistant  Secretary  for 
Compliance. 

(FR  Doc.  93-29955  Filed  12-7-93;  8:45  am) 
BILUNQ  CODE  36tO-OS-M 


[A-G57-504] 

Barbed  Wire  and  Barbless  Fencing 
Wire  From  Argentina;  Intent  to  Revoke 
Antidumping  Duty  Order 

AGENCY:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  intent  to  revoke 
antidumping  duty  order. 

SUMMARY:  The  Department  of  Commerce 
is  notifying  the  public  of  its  intent  to 
revoke  the  antidumping  duty  order  on 
barbed  wire  and  barbless  fencing  wire 
from  Argentina. 

Domestic  interested  parties  who 
object  to  this  revocation  must  submit 
their  comments  in  writing  no  later  than 
November  30, 1993. 

EFFECTIVE  DATE:  December  8. 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Maiueen  Shields  or  John  Kugelman, 
Office  of  Antidumping  Compliance, 
International  Trade  Administration, 

U.S.  Department  of  Commerce, 
Washington,  DC  20230,  telephone:  (202) 
482-3601. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  November  13, 1985,  the 
Department  of  Commerce  (the 
Department)  published  an  antidumping 
duty  order  on  barbed  wire  and  barbless 
fencing  wire  from  Argentina  (50  FR 
46808).  The  Department  has  not 
received  a  request  to  conduct  an 
administrative  review  of  this  order  for 
the  most  recent  fomr  consecutive  annual 
anniversary  months. 

The  Department  may  revoke  an 
antidumping  duty  order  or  finding  if  the 
Secretary  of  Commerce  concludes  that  it 
is  no  longer  of  interest  to  interested 
parties.  Accordingly,  as  required  by 
section  353.25(d)(4)  of  the  Department’s 
regulations,  we  are  notifying  ffie  public 
of  our  intent  to  revoke  this  antidumping 
duty  order. 

Opportunity  to  Object 

No  later  than  November  30, 1993, 
domestic  interested  parties,  as  defined 
in  section  353.2(k)  (3),  (4),  (5),  and  (6) 
of  the  Department’s  regulations,  may 
object  to  the  Department’s  intent  to 
revoke  this  antidumping  duty  order. 

Seven  copies  of  any  such  objections 
should  be  submitted  to  the  Assistant 
Secretary  for  Import  Administration, 
Room  B-099,  U.S.  Department  of 
Commerce,  Washington,  DC  20230. 

If  interested  parfies  do  not  'oquest  an 
administrative  review  in  accordance 
with  the  Department’s  notice  of 
opportunity  to  request  administrative 
review  by  November  30, 1993,  or 


domestic  interested  parties  do  not  object 
to  the  Department’s  intent  to  revoke  by 
November  30, 1993,  we  shall  conclude 
that  the  order  is  no  longer  of  interest  to 
interested  parties  and  shall  proceed 
with  revocation. 

This  notice  is  in  accordance  with  19 
CFR  353.25(d). 

Dated:  November  24, 1993. 

Joseph  A.  Spetrini, 

Deputy  Assistant  Secretary  for  Compliance. 
IFR  Doc.  93-29956  Filed  12-7-93;  8:45  am) 
BUAJNQ  CODE  3610-0S-M 


[A-670-5041 

Candles  From  the  plopie’s  Republic  of 
China;  Determination  Not  To  Revoke 
Antidumping  Duty  Order 

AGENCY:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  determination  not  to 
revoke  antidumping  duty  order. 

SUMMARY:  The  Department  of  Commerce 
is  notifying  the  public  of  its 
determination  not  to  revoke  the 
antidumping  duty  order  on  candles 
from  the  People’s  Republic  of  China. 
EFFECTIVE  DATE:  December  8, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Valerie  Turoscy  or  John  Kugelman, 

Office  of  Antidtunping  Compliance, 
International  Trade  Administration, 

U.S.  Department  of  Commerce, 
Washington,  DC  20230,  telephone;  (202) 
482-3601. 

SUPPLEMENTARY  INFORMATION:  The 
Department  of  Commerce  (the 
Department)  may  revoke  an 
antidumping  duty  order,  pursuant  to 
§  353.25(d)(4)(iii}  of  the  Department’s 
regulations,  if  no  interested  party  has 
requested  an  administrative  review  for 
five  consecutive  annual  anniversary 
months  and  no  domestic  interested 
party  objects  to  the  revocation. 

We  had  not  received  a  request  to 
conduct  an  administrative  review  of  the 
antidumping  duty  order  on  candles 
from  the  People’s  Republic  of  China  (51 
FR  30686,  Au^st  28, 1986)  for  the  last 
four  consecutive  annual  anniversary 
months.  Therefore,  pursuant  to  the 
Department’s  regulations,  on  August  5, 
1993,  we  published  in  the  Federal 
Register  a  notice  of  intent  to  revoke  the 
order  and  served  written  notice  of  the 
intent  to  eadi  interested  party  on  the 
Department’s  service  list. 

On  August  31, 1993,  a  domestic 
interested  party,  the  National  Candle 
Association,  objected  to  our  intent  to 
revoke  the  order.  Therefore,  because  a 
domestic  interested  party  objected  to  the 
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revooBtion,  we  no  longer  intend  to 
revoke  this  antidumping  duty  order. 
Holly  A.  Koga, 

Acting  Deputy  Assistant  Secretaiy  for 
Compliance. 

(FR  Doc.  93-29957  Filed  12-7-93;  8:45  aml^ 

BILUNQ  CODE  SBIO-OS-V 


[A-570-827,  A-54»-80e] 

Initiation  of  Antidumping  Duty 
Investigations:  Certain  Cased  Pencils 
From  the  People's  Republic  of  China 
and  Thailand 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

EFFECTIVE  DATE:  December  8, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cynthia  Thirumalai  or  Vincent  Kane, 
Office  of  Countervailing  Investigations, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW.,  Warfiington, 
DC  20230;  telephone  (202)  482-4087  or 
482-2815. 

INITUTION  OF  INVESTIGATION: 

The  Petition 

On  November  9, 1993,  we  received  a 
petition  filed  by  the  Pencil  Makers 
Association  Inc.  (“petitioner”),  the  trade 
association  representing  the  domestic 
pencil-manufacturing  industry,  on 
behalf  of  its  pencil  manufacturing 
members.  However,  the  International 
Trade  Commission  (“ITC”)  did  not 
receive  the  petition  filed  in  proper  form 
until  November  10, 1993.  Therefore, 
consistent  with  19  CFR  353.12(c),  we 
consider  the  petition  to  have  been 
officially  filed  with  the  Department  on 
that  date.  _ 

In  accordance  with  19  CFR  353.12, 
petitioner  alleges  that  imports  of  certain 
cased  pencils  (“pencils”)  from  the 
People’s  Republic  of  China  (“PRC”)  and 
Thailand  are  being,  or  are  likely  to  be, 
sold  in  the  United  States  at  less  than  feir 
value  vtithin  the  meaning  of  section  731 
of  the  Tariff  Act  of  1930,  as  amended 
(the  Act),  and  that  such  imports  are 
materially  injuring,  or  threatening 
material  injury  to,  a  U.S.  industry. 

Petitioner  states  that  it  has  standing  to 
file  the  petition  because  the  Pencil 
Makers  Association  Inc.  is  an  interested 
party,  as  defined  under  sections 
771(0)(C)  and  (£)  of  the  Act  and  the 
petition  is  filed  on  behalf  of  its  pencil 
manufactming  members.  If  any 
interested  party,  as  described  under 
paragraphs  (C),  (D),  (E),  or  (F)  of  section 
771(9)  of  the  Act,  wishes  to  register 
support  for,  or  opposition  to,  this 
petition,  it  should  file  a  written 


notification  with  the  Assistant  Secretary 
for  Import  Administration. 

Scope  of  Investigation 

The  products  covered  by  these 
investigations  are  certain  cased  pencils 
of  any  shape  or  dimension  which  are 
writing  and/or  drawing  instruments  that 
feature  cores  of  graphite  or  other 
materials  encased  in  wood  and/or  man¬ 
made  materials,  whether  or  not 
decorated  and  whether  or  not  tipped 
(e.g.,  with  erasers,  etc.)  in  any  fashion, 
and  either  sharpened  or  unsharpened. 

The  pencils  subject  to  these 
investigations  are  classified  under  ‘- 
subheading  9609.10.00  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (“HTSUS”). 

Specifically  excluded  from  the  scope 
of  these  investigations  are  mechanical 
pencils,  cosmetic  pencils,  pens,  non- 
cased  crayons  (wax),  pastels,  charcoals, 
or  chalks.  ^ 

Although  the  HTSUS  subheading  is 
provided  for  convenience  and  customs 
purposes,  our  written  description  of  the 
scope  of  these  investigations  is 
dispositive. 

United  States  Price  and  Foreign  Market 
Value 

The  People’s  Republic  of  China 

Petitioner  based  United  States  Price 
(“USP”)  on  1993  price  quotes  made  on 
a  packed,  f.o.b.  Hong  Kong  basis  from  a 
Hong  Kong  trading  company  involved 
in  a  joint  venture  with  a  Chinese  pencil 
manufacturer.  Petitioner  made  no 
adjustment  to  the  prices. 

Petitioner  contends  that  the  foreign 
market  value  (“FMV”)  of  PRC-produced 
imports  subject  to  this  investigation 
^  must  be  determined  in  accordance  with 
'  section  773(c)  of  the  Act,  which 
concerns  non-market  economy  (“NME”) 
countries.  The  Department  has 
determined  the  PRC  to  be  an  NME, 
within  the  meaning  of  section 
771(18)(A)  of  the  Act,  in  previous  cases 
(see  e.g..  Final  Determination  of  Sales  at 
Less  Than  Fair  Value:  Certain  Compact 
Ductile  Iron  Waterworks  Fittings  and 
Accessories  Thereof  from  the  PRC,  58 
FR  37908  (July  14, 1993))  {“CDIW 
Fittings”).  In  accordance  with 
771(18)(C)  of  the  Act,  that  determination 
continues  to  apply  for  purposes  of  this 
initiation. 

In  the  course  of  this  investigation, 
parties  %rill  have  the  opportunity  to 
address  this  NME  determination  and 
provide  relevant  information  and 
aigument.on  this  issue.  In  addition, 
parties  will  have  the  opportunity  in  this 
investigation  to  submit  comments  on 
whether  FMV  should  be  based  on  prices 
or  costs  in  the  PRC  consistent  with 


section  773(c)(1)(B)  of  the  Act  (see 
Amendment  to  Final  Determination  of 
Sales  at  Less  Than  Fair  Value  And 
Amendment  to  Antidumping  Duty 
Order:  Chrome-Plated  Lug  Nuts  from  the 
People’s  Republic  of  China,  57  FR  15052 
(April  24’;  1992)). 

Because  of  the  extent  of  central 
government  control  in  an  NME,  the 
Department  further  considers  that  a 
single  antidumping  margin,  should 
there  be  one,  is  appropriate  for  all 
exporters  from  the  Nh^.  Only  if 
individual  NME  exporters  are  free  of 
central  government  ownership  and  can 
demonstrate  an  absence  of  central 
governmental  control  with  respect  to  the 
pricing  of  exports,  both  in  law  and  in 
fact,  will  they  be  considered  eligible  for 
separate,  owner-specific  deposit  rates. 
(See  Final  Determination  of  Sales  at 
Less  Than  Fair  Value:  Helical  Spring 
Lock  Washers  from  the  People’s 
Republic  of  China,  58  FR  48833 
(September  20, 1993)  for  a  discussion  of 
the  information  the  Department 
considers  appropriate  to  warrant 
calculation  of  separate  rates.) 

In  accordance  with  section  773(c)  of 
the  Act,  FMV  in  NME  cases  is  based  on 
NME  producers’  factors  of  production 
valued  in  a  market  economy  country. 
Petitioner  calculated  FMV  on  the  basis 
of  the  valuation  of  the  factors  of 
production  based  on  information 
available  about  production  processes  in 
the  PRC. 

In  valuing  the  factors  of  production, 
petitioner  used  India  as  the  primary 
surrogate  coimtry.  However,  petitioner 
was  unable  to  obtain  values  for  all 
factors  in  India.  For  some  of  these 
factors,  petitioner  supplied  values  from 
other  surrogate  countries,  i.e.,  Sri  Lanka 
and  Indonesia.  For  purposes  of  this 
initiation,  we  have,  pursuant  to  section 
773(c)(4)  of  the  Act,  accepted  India,  Sri 
Lanka,  and  Indonesia  as  appropriate 
surrogate  countries  because  their 
economies  are  at  a  level  of  development 
comparable  to  the  PRC’s.  (See 
Memorandum  to  David  L.  Binder, 
Director — ^Division  H,  Office  of 
Antidumping  Investigations  from  David 
P.  Mueller,  Director,  Office  of  Policy, 
dated  August  1993,  regarding  non- 
market  economy  status  and  surrogate 
country  selection  on  file  in  room  B-099 
of  the  Department  of  Commerce.) 

In  accordance  with  section 
773(c)(1)(B)  of  the  Act,  petitioner’s  FMV 
consisted  of  the  sum  of  values  assigned 
to  materials,  labor,  energy,  and 
depreciation.  To  this,  petitioner  added 
general  expenses,  profit  and  packing. 
Petitioner  made  an  error  in  the 
calculaticm  of  paint  costs  and  we  have 
adjusted  petitioner’s  calculation  to 
correct  for  this  error.  In  addition,  to 
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value  the  material  inputs  for  cores, 
petitioner  used  two  methodologies 
which  involved:  (1)  Using  only  the  costs 
of  unprocessed  graphite  and  kaolin  clay; 
and  (2)  using  the  cost  of  a  finished  cgre. 
We  found  that  the  second  methodology 
would  double  coimt  certain  expenses 
included  in  the  cost  of  a  finished  core 
(e.g.,  energy  to  produce  the  core,  labor 
hours,  etc.).  Therefore,  we  have  not 
accepted  petitioner’s  second 
methodology  for  valuing  tbe  material 
inputs  for  cores  and,  instead,  relied  only 
on  the  first  methodology. 

Petitioner  adjusted  certain  production 
costs  to  reflect  difierences  in  inflation 
and  currency  exchange  rates  between 
the  dates  of  the  U.S.  price  quote  and  the 
dates  of  the  reported  data. 

Pursuant  to  sections  773  (c)(1)  and 
(e)(1)  of  the  Act,  petitioner  added  to  the 
labor  and  material  costs  the  statutory 
minima  of  10  percent  for  general 
expenses  and  8  percent  for  profit,  as 
well  as  an  amount  for  packing  based  on 
the  experience  of  a  U.S.  producer. 

Thailand 

Petitioner  based  USP  on  a  1993  price 
quote  made  on  an  f.o.b.  basis  by  a  Thai 
wholesaler  to  an  imrelated  U.S. 
importer.  Petitioner  added  to  this  f.o.b. 
price  quote  an  amount  to  reflect  the 
Thai  value  added  tax  (VAT).  Petitioner 
did  not  adjust  the  quoted  price  to  reflect 
foreign  inland  fioight  costs  or 
commissions. 

Petitioner  based  FMV  on  a  1993  price 
quote  for  sales  in  the  Thai  market  fiom 
a  Thai  wholesaler.  Petitioner  added  to 
this  price  an  amoimt  to  reflect  the  Thai 
VAT.  Petitioner  has  made  no  other 
adjustments  to  the  price. 

.Fair  Value  Comparisons 

For  the  PRC,  based  on  its  comparisons 
of  USP  and  FMV,  petitioner  alleges 
dumping  margins  ranging  from  72.31 
percent  to  90.64  percent.  For  Thailand, 
petitioner  alleges  dumping  margins  of 
9.68  percent. 

Initiation  of  Investigations 

We  have  examined  the  petition  on 
pencils  and  have  found  that  it  meets  the 
requirements  of  section  732(b)  of  the 
Act.  Therefore,  we  are  initiating 
antidumping  duty  investigations  to 
determine  whether  imports  of  pencils 
from  the  PRC  and  Thailand  are  being,  or 
are  likely  to  be,  sold  in  the  United  States 
at  less  than  fair  value. 

ITC  Notification 

Section  732(d)  of  the  Act  requires  us 
to  notify  the  ITC  of  these  actions,  and 
we  have  done  so. 


Preliminary  Determination  by  the  FTC 

The  ITC  will  determine  by  December 
27, 1993,  whether  there  is  a  reasonable 
indication  that  imports  of  pencils  from 
the  PRC  and  Thailand  are  materially 
injuring,  or  threaten  material  injury  to, 
a  U.S.  industry.  A  negative  ITC 
determination  on  either  of  these  will 
result  in  the  investigations  being 
terminated:  otherwise,  each  of  these 
investigations  will  proceed  according  to 
statutory  and  regulatory  time  limits. 

This  notice  is  published  pursuant  to 
section  732(c)(2)  of  the  Act  and  19  CFR 
353.13(b). 

Dated:  November  30, 1993. 

Barbara  R.  Stafford, 

Acting  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  93-29958  Filed  12-7-93;  8:45  am) 
eauNQ  cooe  sskk-os-m 


[A-S70-824] 

Notice  of  Preliminary  Determination  of « 
Sales  at  Less  Than  Fair  Value;  Silicon 
Carbide  From  the  People’s  Republic  of 
China 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

EFFECTIVE  DATE:  December  8, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Edward  Easton  or  Andrew  McGilvray, 
Office  of  Antidumping  Investigations, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230;  telephone:  (202)  482-1777  or 
(202)  482-0108,  respectively. 
PREUMINARY  DETERMINATION:  We 
preliminarily  determine  that  silicon 
carbide  from  the  People’s  Republic  of 
China  (PRC)  is  being,  or  is  likely  to  be, 
sold  in  the  United  States  at  less  than  fair 
value  (LTFV),  as  provided  in  section 
733  of  the  Tariff  Act  of  1930,  as 
amended  (the  Act).  The  estimated 
margin  is  shown  in  the  "Suspension  of 
Liquidation"  section  of  this  notice. 

Case  History 

Since  the  initiation  of  this 
investigation  on  July  12, 1993,  (58  FR 
38361,  July  16, 1993),  the  following 
events  have  occurred. 

On  August  5, 1993,  the  U.S. 
International  Trade  Commission  (ITC) 
notified  us  of  its  preliminary 
determination  that  there  is  a  reasonable 
indication  that  aa  industry  in  the 
United  States  is  threatened  with 
material  injury  by  reason  of  imports  of 
silicon  carbide  from  the  PRC  tlut  are 
alleged  to  be  sold  at  less  than  fair  value. 


On  July  26, 1993,  the  Dejiartment  of 
Commerce  (the^Department)  sent  the 
PRC’s  Ministry  x)f  Foreign  'I^de  and 
Economic  Cooperation  (MOFTEC)  the 
antidumping  questionnaire.  (The 
antidumping  questionnaire  was  divided 
into  three  sections.  Section  A  requesting 
general  information  on  each  company, 
section  C  requesting  information  on, 
and  a  listing  of,  U.S.  sales  made  during 
the  period  of  investigation  (POI),  and 
section  D  requesting  information  on  the 
production  process,  including  specific 
amounts  of  each  input  used  in 
manufacturing  silicon  carbide.)  We 
informed  MOFTEC  that  it  was 
responsible  for  fon^arding  the 
questionnaire  to  all  ^porters  and 
producers  of  silicon  carbide  and 
submitting  complete  questionnaire 
re^onses  on  their  behalf.  _ 

On  August  27, 1993,  MOFTEC 
informed  the  Department  that  several 
exporters  would  participate  in  the 
antidiunping  investigation  through  their 
U.S.  counsel.  On  August  30, 1993,  the 
Department  reiterated  its  request  that 
MOFTEC  provide  us  with  a  list  of  all  the 
companies  exporting  silicon  carbide  to 
the  United  States  fi'om  the  PRC. 

On  September  15, 1993,  six  exporters 
submitted  responses  to  Section  A  of  the 
questionnaire:  Hainan  Feitian 
Electrontech  Co.,  Ltd.,  Shaanxi 
Minmetals,  Xiamen  Abrasive  Co.,  7th 
Grinding  Wheel  Factory  Import  and 
Export  Corp.,  C^nghai  Metals  and 
Minerals  Import  &  Export  Corp.,  and 
The  Import  and  Export  Corporation  of 
Inner  Mongolia  Autonomous  Region. 
Also  on  September  15,  MOFTEC 
submitted  to  the  Department  a  fist  of 
PRC  exporters  of  silicon  carbide.  On  this 
list  were  two  exporters  that  did  not 
submit  responses  to  the  Department’s 
questionnaire,  China  National  Minerals 
Import  and  Export  Corp.,  Beijing,  and 
China  Metallurgical  Import  &  Export 
Jiangsu  Corporation,  Nfinjing. 

The  Department  requestea 
clarifications  of  the  submitted  Section  A 
responses  on  September  23  and 
September  29, 1993,  and  the  six 
respondents  submitted  additional 
information  concerning  Section  A  on 
October  8  and  October  13, 1993.  In  these 
responses,  three  of  the  respondent/ 
exporters  requested  that  the  Department 
consider  the  PRC’s  silicon  carbide 
industry  to  be  a  market-oriented 
industry.  In  addition,  each  of  the  six 
respondents  asserted  that  it  was  not 
owned  by  the  central  government  and, 
therefore,  that  it  was  ehgible  for  a 
separate  dumping  margin. 

On  September  29  and  September  30, 
1993,  the  six  respondents  submitted 
their  answers  to  sections  C  and  D  of  the 
Department’s  questionnaire.  The 
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Department  requested  additional 
information  conoeming  the 
questioimaire  responses  mi  October  14, 

22,  and  27. 1993.  Additional  responses 
were  submitted  on  October  21  and  28 
and  on  November  5  and  November  8, 

1993. 

On  November  4, 1993,  we  requested 
that  MOFTEC  provide  information 
concerning  the  ownership  of  China 
National  l^erals  Import  and  Export 
Corp.,  Beijing,  and  China  Metallurgical 
Import  &  Export  Jiangsu  Corporation, 
Nanjing,  the  two  non-participating 
exporters  identified  in  its  September  15, 
1993,  letter.  As  of  the  date  of  this 
preliminary  determination,  we  have  not 
received  a  reply  to  this  inquiry. 

We  receivM  noth  arguments  and 
information  from  petitioner  and 
respondents  shortly  before  the  deadline 
for  this  determination  and.  therefore,  we 
could  not  consider  them  at  this  time. 

Scqpe  of  Investigation 

The  product  covered  by  this 
investigation  is  silicon  c^ide, 
regardless  of  grade  or  form,  containing 
by  weight  from  20  to  98  percent, 
inclusive,  silicon  carbide  and  with  a 
grain  size  coarser  than  size  325F  (as  set 
by  the  American  National  Standards 
Institute),  and  inclusive  of  split  sizes. 
Silicon  carbide  covered  by  this 
investigation  typically  contains 
additional  impurities:  iron,  aluminum, 
silica,  siliccm,  and  carbon  as  well  as 
calcium  and  magnesium.  Silicon 
carbide  is  currently  classifiable  under 
subheadings  2849.20.10  and  2849.20.20 
of  the  Harmonized  Tariff  Schedule 
(HTS).  The  HTS  numbers  are  provided 
for  convenience  and  customs  purposes. 
The  written  description  is  dis^sitive. 

Period  of  Investigation 

The  period  of  investigation  (POI)ts 
January  1. 1993,  through  June  30, 1993. 

Market-Oriented  Industry 

Three  respondents  in  this 
investigation  have  claimed  that  the 
silicon  carbide  industry  is  a  market- 
oriented  industry  ("MOI”).  These 
respondents  claim  that  all  of  the 
manufacturers*  material  and  non¬ 
material  inputs  used  to  prodvice  silicon 
carbide  were  purchased  at  market- 
driven  prices  dtiring  the  POL 
Accordingly,  these  respondents  state 
that  it  is  appropriate  for  the  Department 
to  use  the  PRC  prices  for  material  and 
non-material  inputs  for  valuing  the 
inputs  used  to  produce  silicon  carbide. 

In  the  Preliminary  Determination  of 
Sales  at  Less  Than  Fair  Value:  Sulfanilic 
Acid  From  the  People’s  Republic  of 
China  (57  FR  9409, 9410,  (Mardi  18. 
1992))  ("Sulfanilic  Acid"),  the 


Department  set  forth  the  following 
criteria  to  be  used  in  determining 
whether  a  MOI  exists  in  an  economy 
which  would  otherwise  be  consider^ 
ribn-market: 

•  For  merchandise  under 
investigation,  there  must  be  virtually  no 
government  involvement  in  setting 
prices  or  amounts  to  be  produced.  For 
example,  state-required  production  of 
the  mendiandtse,  whether  for  export  or 
domestic  consumption  in  the  non- 
market  economy  coimtry  would  be  an 
almost  insuperable  barrier  to  finding  a 
market-oriented  industry. 

•  The  industry  producing  the 
merchandise  under  investigation  should 
be  characterized  by  private  or  collective 
ownership.  There  may  be  state-owned 
enterprises  in  the  industry  but 
substantial  state  ownership  would 
weigh  heavily  against  finding  a  market- 
oriented  industry. 

•  Market-determined  prices  must  be 
paid  for  all  significant  inputs,  whether 
material  or  non-material,  and  for  an  all 
but  insignificant  proportion  of  all  the 
inputs  accounting  for  the  total  value  of 
the  merchandise  imder  investigation. 

For  example,  an  input  price  will  not  be 
consider^  market-determined  if  the 
producers  of  the  merchandise  rmder 
investigation  pay  a  state-set  price  for  the 
input  or  if  the  input  is  supplied  to  the 
producers  at  government  direction. 
Moreover,  if  there  is  any  state-required 
production  in  the  industry  producing 
the  input,  the  share  of  state-required 
production  must  be  insignificant 

If  these  conditions  are  not  met.  then, 
pursuant  to  19  CFR  353.52,  the 
produce  of  the  merchandise  under 
investigation  will  be  treated  as  non- 
market  economy  (NME)  producers,  and 
the  foreign  market  value  will  be 
calculate  by  using  prices  and  costs 
from  a  surrogate  covmtry,  in  accordance 
with  sections  773(c)  (3)  and  (4)  of  the 
Act. 

The  questionnaire  which  was  sent 
through  MOFTEC  to  these  respondents 
included  an  optional  section  on  MOI. 
That  section  contains  questions  which 
parties  must  address  if  they  wish  to 
make  a  MOI  claim.  It  seeks  to  determine 
whether  or  not  government  ccmtrol  is 
present  and  if  market  forces  are  at  work 
with  respect  to  the  pricing  of  the  inputs 
used  to  produce  the  subject 
merchandise.  In  their  September  29, 
1993,  responses  to  this  section  of  the 
questionnaire,  three  respondents 
asserted  that  the  prices  and  costs  for  all 
of  the  material  and  non-material  inputs 
used  to  produce  silicon  carbide  were 
maricet-^ven,  and  that  none  of  the 
factories*  suppliers  produced  any  of  the 
inputs  for  in-plan  production. 
Specifically,  these  respondents  claimed 


that  none  of  the  factories  producing  the 
subject  merchandise  purchased  their 
material  or  non-material  inputs  from 
suppliers  that  also  produced  the  same 
inputs  for  i^-pl^  foctories  producing 
the  subject  nforchandise  or  other  types 
of  merdiandise  that  were  designated  for 
in-plan  production. 

In  applying  the  MOI  criteria  to  the 
silicon  carbide  industry  in  the  PRC,  we 
find  that  coal  is  a  significant  material 
input  used  to  produce  silicon  carbide. 

The  respondents  state  that  they  are  free 
to  negotiate  the  price  paid  for  coal,  and 
that  they  are  not  aware  of  state  control 
of  coal  production,  or  of  in-plan  coal 
production,  with  regard  to  their 
suppliers.  However,  the  World  Bank’s 
January  1992  Discussion  Paper  on  the 
"The  Sectoral  Foundations  of  China’s 
Development,**  a  publicly  available 
document,  demonstrates  that  coal  prices 
in  the  PRC  are  not  market-determined, 
and  that  in-plan  production  is  an 
important  aspect  of  the  Chinese  coal 
industry.  Therefore,  at  least  one  of  the 
principal  inputs  to  silicon  carbide 
production  is  affected  by  state  influence 
with  regard  to  both  its  production  levels 
and  its  pricing.  [See  also  the 
Department’s  concurrence 
memorandum,  dated  November  29, 

1993,  on  file  in  room  B-099  of  the  Main 
Commerce  Department  building.) 

Since  we  preliminarily  find  that  a 
significant  material  input  is  not 
purchased  at  market-determined  prices, 
we  do  not  need  to  consider  whether  (1) 
the  prices  of  other  material  or  non¬ 
material  inputs  are  market-determined; 
(2)  whether  there  is  state-required 
production  of  the  subject  merchandise 
or  (3)  whether  there  is  substantial  state 
ownership  in  the  silicon  carbide 
industry.  See  Final  Negative 
Countervailing  Duty  Determinations: 
Oscillating  and  Ceiling  Fans  from  the 
PRC.  57  FR  24018,  24019  (June  5, 1992). 
'Therefore,  we  have  preliminarily 
determined  that  the  MOI  criteria 
outlined  in  Sulfanilic  Acid  have  not 
been  met.  Based  on  this  finding,  we 
have  used  siirrogate  values  in 
calculating  foreign  mafket  value  (FMV), 
as  discussed  below. 

Separate  Rates 
To  determine  whether  a  NME 
exporter  is  eligible  for  a  separate  rate, 
the  Department  first  analyzes 
ownership.  If  an  exporter  is  owned  by 
the  central  government,  the  Department 
will  not  issue  a  separate  rate  for  that 
exporter.  Instead,  the  Department 
assigns  to  all  central  government-owned 
exporters  a  single,  weighted-average 
margin. 

In  Final  Determination  of  Sales  at 
Less  Than  Fair  Value:  Certain  Compact 
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Ductile  Iron  Waterworks  Fittings  and 
Accessories  Thereof  From  the  People’s 
Republic  of  China  (58  FR  37908,  July  14, 
1993),  the  Department  determined  t^t 
NME  exporters  owned  by  the  central , 
government  are  not  eligible  for 
antidumping  duty  rates  separate  from 
each  other  b^use  owner^p  by  the 
central  government  enables  the 
government  to  manipulate  prices, 
whether  or  not  it  takes  advwtage  of  its . 
opportunity  to  do  so  during  the  period 
of  investigation.  Accordingly,  entities 
owned  by  the  central  government 
cannot  be  eligible  for  rates  different  or 
separate  from  each  other.  To  calculate  a 
rate  for  exporters  owned  by  the  central 
government,  the  Department  requires 
that  all  potential  respondents  that  are 
owned  by  the  central  government  reply 
to  the  antidumping  questionnaire.  Gfoly 
complete  responses  from  all  the  entities 
owned  by  the  central  government  could 
enable  the  Department  to  calculate  a 
wei^ted-average  antidumping  margin 
for  the  central  government-controlled 
entities. 

In  Final  Determination  of  Sales  at 
Less  Than  Fair  Value:  Certain  Helical 
Spring  Lock  Washers  From  the  People’s 
Republic  of  China  (58  FR  48833, 
September  20, 1993),  the  Department 
determined  that  if  an  exporter  is  not 
owned  by  the  central  government  the 
Department  will  consider  issuing  a 
separate  rate.  This  is  because  the 
opportunity  for  the  central  government 
to  manipulate  the  exporter’s  prices  is 
less  than  its  opportunity  to  control  the 
prices  of  enterprises  owned  by  the 
central  government  However,  as  in  the 
case  of  central  government-owned 
exporters,  it  would  still  be  possible  for 
enterprises  imder  common  ownership 
(e.g.,  regional  governments,  local 
governments,  collectives,  etc.)  to  have 
their  prices  manipxUated  by  the 
common  owner.  All  the  relevant  firms 
owned  by  an  entity  must  cooperate  in 
the  investigation  to  enable  the 
Department  to  calculate  a  weighted- 
averaae  dumping  margin  for  them. 

In  this  investigation,  MOFTEC  has 
informed  the  Department  that  the 
central  government  does  not  own  any  of 
the  exporters  of  silicon  carbide.  Further, 
submissions  on  the  record  indicate  that 
none  of  the  responding  exporters  share 
ownership  witn  each  other,  or  with  the 
two  non-respondent  exporters  listed  by 
MOFTEC.  Neither  of  the  non¬ 
respondent  exporters  is  located  in  the 
same  province  as  the  six  responding 
exporters  (see  below). 

Given  that  each  of  the  six  responding 
exporters  is  neither  owned  by  the 
central  government  nor  owned  by 
another  jurisdiction  or  entity  that  also 
owns  other  exporters  of  the  subject 


merchandise,  we  may  consider  issuing 
separate  rates  to  these  respondents.  The 
criteria  the  Department  relies  upon  to 
establish  whemer  or  not  separate  rates 
are  appropriate  are  those  put  forward  in 
the  Final  Extermination  of  Sales  at  Less 
Than  Fair  Value:  Sparklers  From  the 
People’s  Republic  of  China  (56  FR 
20588,  May  6, 1991)  {”  Sparklers^’]. 

Under  the  Sparklers  criteria,  the 
Department  issues  septate  rates  where 
respondents  can  demonstrate  both  a  de 
Jure  and  de  facto  absence  of  central 
government  control  ovor  export 
activities. 

In  this  investigation,  each  of  the  six 
cooperative  exporters  has  documented 
that  its  business  license  provides  that  its 
ownership  is  distinguished  from 
central-government  ownership. 

MOFTEC  has  confirmed  this  in  its  letter 
to  the  Department,  dated  November  1, 
1993.  This  information  indicates  that 
there  is  a  de  jure  absence  of  central 
government  control. 

The  six  cooperating  respondents  have 
each  asserted  that  it  establishes  its  own  * 
export  prices  and  keeps  the  proceeds  of 
its  exp^  sales  and  that  its  management 
operates  with  a  high  degree  of 
autonomy.  This  ii^ormation  indicates 
tbe  de  facto  absence  of  central 
government  control  with  respect  to 
exports.  Consequently,  we  have 
determined  that  these  six  cooperating 
exporters  have  met  the  criteria  set  forth 
in  Sparklers  as  necessary  for  the 
application  of  separate  rates. 

Surrogate  Country 

Section  773(c)  of  the  Act  requires  the 
Department  to  value  the  factors  of 
production,  to  the  extent  possible,  in 
one  or  more  maricet  economy  countries 
that  are  at  a  level  of  economic 
development  comparable  to  that  of  the 
non-market  economy  country,  and  that 
are  significant  producers  of  comparable 
merchandise.  The  Department  has 
determined  that  India  and  Pakistan  are 
the  most  comparable  to  the  PRC  in 
terms  of  over^  economic  development, 
based  on  per  capita  gross  national 
product  (“GNF’),  the  national 
distribution  of  labor,  and  growth  rate  in 
per  capita  GNP.  (See  memorandum  from 
the  Office  of  Policy  to  Gary  Taverman, 
dated  August  17, 1993.)  B^use  India 
fulfills  both  requirements  outlined  in 
the  statute,  India  is  the  preferred 
surrogate  country  for  purposes  of 
calculating  the  factors  of  production 
used  in  pi^ucing  the  subject 
merchandise.  We  have  resorted  to 
Pakistan  for  several  surrogate  values, 
where  Indian  values  were  either 
unavailable  or  significantly  outdated.  In 
addition,  we  have  tised  a  world-market 
price  in  one  instance  where  no 


appropriate  sum^ate  value  was 
availwle.  We  have  used  the  values  for 
the  factors  of  pibduction,  as 
appropriate,  ^m  those  sources.  We 
have  obtained  and  relied  upon 
published,  publicly  available 
information,  wher^er  possible. 

Fair  Value  Comparisons 

To  determine  whether  sales  of  silicon 
carbide  from  the  PRC  to  the  United 
States  were  made  at  less  than  fair  value, 
we  compared  the  United  States  price 
(USP)  to  the  FMV,  as  specified  in  the 
“United  States  Price”  and  “Foreign 
Market  Value”  sections  of  this  notice. 

United  States  Price . 

We  based  USP  on  purchase  price  sales 
made  directly  to  unrelated  parties  prior 
to  the  date  of  importation  into  the 
United  States,  in  accordance  with 
section  772(b)  of  the  Act.  We  used 
purchase  price  as  defined  in  section  772 
of  the  Act,  becaiise  the  siibject 
merchandise  was  sold  to  unrelated 
parties  in  the  United  States  prior  to 
importation  into  the  United  States,  and 
berause  exporter’s  sales  price 
methodology  was  not  indicated  by  other 
cirounstances. 

For  those  exporters  that  responded  to 
the  Department’s  questionnaire,  we 
calculated  purchase  price  based  on 
packed,  FOB  foreign-port  prices  to 
unrelated  purchasers  in  the  United 
States.  We  made  deductions  for  foreign 
inland  freight,  which  was  calculated  on 
the  basis  of  surrogate  Indian  freight 
rates. 

Foreign  Market  Value 

We  calculated  FMV  based  on  factors 
of  production  reported  by  the  factories 
wldch  produced  the  subject 
merchandise  for  these  respondents.  The 
factors  used  to  produce  silicon  carbide 
include  materids,  labor,  and  energy.  To 
calculate  FMV,  the  reported  factors  of 
production  were  multiplied  by  the 
appropriate  stirrogate  values  for  the 
dimrent  inputs.  (For  a  complete 
analysis  of  surrogate  values,  see  oux 
concxirrence  memorandum.) 

We  used  surrogate  transportation  rates 
to  value  inland  ^ight  from  the  factories 
to  ports.  In  the  case  of  material  inputs, 
we  also  used  surrogate  transportation 
rates  to  value  the  transportation  of 
inputs  to  the  factories.  In  those  cases 
where  a  respondent  foiled  to  provide 
transportation  distances,  we  applied  the 
longest  train  and  truck  rates  from  our 
surrogate  data  as  the  best  information 
available. 

To  value  silica  sand  and  coal,  we  tised 
publicly  available  information  from  the 
Indian  Minerals  Yearbook  1992.  We 
adjusted  the  factor  values  to  the  POI 
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using  wholesale  price  indices  published 
by  the  Intefhational  Monetary  Fund. 

To  value  electricity,  we  used  publicly 
available  information  from  the  ^ 

“Monthly  Statistical  Bulletin" 
published  by  the  Pakistani  Federal 
Bureau  of  Statistics.  We  selected  this 
source  because  it  provided  an  electricity 
rate  for  industrial  use  in  the  POI.  The 
most  recent  published,  publicly 
available  Indian  electricity  rate  for 
industrial  use  dated  from  1985. 

To  value  petroleum  coke,  we  used 
“current  petroleum  coke  prices" 
reported  in  Coal  Week  International 
during  the  POI.  Because  these  prices 
were  reported  on  FOB,  U.S.-port  bases, 
we  adjusted  the  prices  to  an  FOB  Asian 
port  basis.  Although  we  would  have 
preferred  to  rely  upon  a  surrogate 
country’s  publish^,  publicly  available 
statistics  for  valuing  petroleum  coke,  the 
import  statistics  for  India  and  Pakistan 
referred  to  calcined  petroleum  coke,  a 
further  processed  product.  We  could  not 
frnd  any  appropriate  statistics  for  the 
third,  fourth,  and  fifth  surrogate  choices: 
Kenya,  Nigeria,  and  Sri  Lanl^.  *rhe 
import  statistics  for  the  sixth  surrogate 
choice,  Indonesia,  reported  a  small 
metric  tonnage  for  petroleum  coke 
during  the  period  January-June  1989. 
Our  analysis,  however,  has  led  us  to 
conclude  that  this  figure,  when 
compared  with  reported  U.S.-port  prices 
during  the  POI,  is  too  high  to  be 
considered  reasonable. 

To  value  labor  costs,  we  used  the 
International  Labor  Office’s  1992 
Yearbook  of  Labor  Statistics.  To 
determine  the  number  of  hours  in  an 
Indian  workday,  we  used  the  Country 
Reports:  Human  Rights  Practices  for 
1990. 

To  value  factory  overhead,  selling, 
general  and  administrative  expenses, 
and  profit,  we  calculated  percentages 
based  on  elements  of  industry  group 
income  statements  from  The  Reserve 
Bank  of  India  Bulletin.  We  adjusted  the 
factory  overhead  calculations  to  take 
into  accoimt  respondents’  actual  energy 
consumption  experience.  For  selling, 
general  and  administrative  (SG&A) 
expenses,  we  used  the  statutory 
minimum  of  ten  percent  of  materials, 
labor,  and  factory  overhead  because  the 
calculated  figure  was  less  than  ten 
percent.  For  profit  we  used  the  statutory 
minimum  of  eight  percent  of  materials, 
labor,  factory  overhead,  and  SG&A 
expenses,  b^use  the  calculated  figure 
was  less  than  ei^t  percent. 

We  also  added,  where  appropriate,  an 
amount  for  packing  labor  based  on  the 
appropriate  Indian  wage  rate,  and  an 
amount  for  packing  materials  based  on 
Indian  prices  to  derive  the  FMV  for  one 
metric  ton  of  silicon  carbide.  We  made 


no  adjustments  for  selling  expenses.  We 
added  surrogate  freight  costs  for  the 
delivery  of  inputs  and  packing  materials 
to  the  factories  producing  silicon 
carbide. 

Best  Information  Available 
The  Deptutment’s  policy,  as  set  forth 
in  Lock  Washers,  is  that  all  potential 
exporters  owned  by  a  given  entity  must 
cooperate  in  our  investigation  in  order 
for  the  response  to  be  considered 
complete. 

MOFTEC  did  not  submit  a 
consolidated  questionnaire  response  on 
behalf  of  all  PRC  exporters  of  silicon 
carbide.  As  noted  above,  the  list  of  PRC 
exporters  of  silicon  carbide  submitted 
by  MOFTEC  contained  the  names  of 
firms  which  have  not  responded  to  the 
Department’s  antidumping 
questionnaire.  Since  the  Department 
must  receive  an  adequate  questionnaire 
response  frx)m  each  entity  to  which  a 
separate  dumping  margin  rate  can  be 
applied,  all  non-respondent  entities 
must  receive  a  single  “All  Other”  rate. 

In  the  absence  of  adequate  questionnaire 
responses  from  the  other  exporters  of 
silicon  carbide,  we  have  based  our  “All 
Other"  rate  on  the  best  information 
available  (BIA). 

In  determining  what  to  use  as  BIA,  the 
Department  follows  a  two-tiered 
methodology,  whereby  the  Department 
normally  assigns  lower  margins  to  those 
respondents  who  cooperated  in  an 
investigation  and  margins  based  on 
more  adverse  assumptions  for  those 
respondents  who  did  not  cooperate  in 
an  investigation.  According  to  the 
Department’s  two-tiered  BIA 
methodology  outlined  in  the  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Certain  Hot-Rolled  Carbon 
Steel  Flat  Products,  Certain  Cold-Rolled 
Carbon  Steel  Flat  ^ducts,  and  Certain 
Cut-to-Length  Carbon  Steel  Plate  From 
Belgium,  58  FR  37083  (July  9, 1993), 
when  a  company  refuses  to  provide  the 
information  requested  in  the  form 
required,  or  otherwise  significantly 
impedes  the  Department’s  investigation, 
it  is  appropriate  for  the  Department  to 
assign  to  that  company  the  higher  of  (a) 
the  highest  margin  alleged  in  the 
petition,  or  (b)  ^e  highest  calculated 
rate  of  any  respondent  in  the 
-  investigation.  Here,  where  some  PRC 
exporters  failed  to  respond  to  our 
questionnaire,  we  are  assigning  406.00 
percent  (the  highest  margin  calculated 
in  the  petition,  as  amended)  as  BIA  to 
such  exporters  (i.e.,  all  exporters  other 
than  the  responding  exporters). 

Verification 

As  provided  in  section  776(b)  of  the 
Act,  we  will  verify  all  information 


determined  to  be  acceptable  for  use  in 
making  our  final  determination. 

Suspension  of  Liquidation 

In  aq/i^r/lance  with  section  733(d)(1) 
of  the  Act,  we  are  directing  the  Customs 
Service  to  suspend  liquidation  of  all 
entries  of  silicon  carbide  from  the  PRC 
that  are  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  date  of  publication  of  this  notice  in 
the  Federal  Register.  The  Customs 
Service  shall  require  a  cash  deposit  or 
posting  of  a  bond  equal  to  the  estimated 
amount  by  which  the  FMV  exceeds  the 
USP  as  shown  below.  These  suspension 
of  liquidation  instructions  will  remain 
in  effect  until  further  notice. 

The  weighted-average  dumping 
margins  are  as  follows: 


Manufacturer/producer/exporler 

Weighted- 

average 

margin 

percentage 

7th  Grinding  Wheel  Factory  Im¬ 
port  and  Export  Corporation  ... 

56.25 

The  Import  arid  Export  Trading 
Corporation  of  Inner  Mongolia 
Autonomous  Region  . 

8.54 

The  Qinghsii  Metals  and  Min¬ 
erals  Import  and  Export  Cor¬ 
poration  . 

11.16 

Xi^en  Abrasive  Compeiny . 

30.68 

Shaanxi  Minmetals . 

105.24 

Hainan  Feitian  Electrontech 
Company,  Ltd  . 

67.74 

All  Others . . . 

406.00 

ITC  Notification 

In  accordance  with  section  733(f)  of 
the  Act,  we  have  notified  the  ITC  of  our 
determination.  If  our  final 
determination  is  affirmative,  the  ITC 
will  determine  before  the  later  of  120 
days  after  the  date  of  this  preliminary 
determination  or  45  days  after  our  final 
determination  whether  these  imports 
are  materially  injuring,  or  threaten 
material  injury  to,  the  U.S.  industry. 

Public  Comment 

In  accordance  with  19  CFR  353.38, 
case  briefs  or  other  written  comments  in 
at  least  ten  copies  must  be  submitted  to 
the  Assistant  Secretary  for  Import 
Administration  no  later  than  December 
23, 1993,  and  rebuttal  briefs,  no  later 
than  December  30, 1993,  In  accordance 
with  19  CFR  353.38(b),  we  will  hold  a 
public  hearing,  if  requested,  to  afford 
interested  parties  an  opportunity  to 
comment  on  arguments  raised  in  case  or 
rebuttal  briefs.  Tentatively,  the  hearing 
will  be  held  on  January  6, 1994,  at  10:00 
a.m.  at  the  U.S.  Department  of 
Commerge,  Room  3708, 14th  Street  and 
Constitution  Avenue,  N.W., 


Federal  Register  /  Vol.  58,  No.  234  /  Wednesday,  December  8,  1993  /  Notices 


64553 


Washington,  D.C  20230.  Parties  should 
confirm  by  telephone  the  time,  date,  and 
place  of  the  hearing  48  hours  before  the 
scheduled  time. 

Interested  parties  who  wish  to  request 
a  hearing,  or  to  participate  if  one  is 
requested,  must  submit  a  written 
request  to  the  Assistant  Secretary  for 
Import  Administration,  U.S.  Department 
of  Commerce,  Room  B-099,  within  ten 
days  of  the  publication  of  this  notice.. 
Requests  should  contain:  (1)  the  party’s 
name,  address,  and  telephone  number, 
(2)  the  number  of  participants;  and  (3) 
a  list  of  the  issues  to  be  discussed.  In 
accordance  with  19  CFR  353.38(b),  oral 
presentations  will  be  limited  to  issues 
raised  in  the  briefs.  If  this  investigation 
proceeds  normally,  we  will  make  our 
final  determination  by  February  14, 
1994. 

This  determination  is  published 
pursuant  to  section  733(f)  of  the  Act  and 
19  CFR  353.15(a)(4). 

Dated:  November  29, 1993. 

Barbara  R.  Stafford, 

Acting  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  93-29960  Filed  12-7-93;  8:45  ami 
BiUJNG  CODE  3610-OS-P 


[C-357-B011 

Light-Walled  Rectangular  Tubing  From 
Argentina;  Determination  Not  To 
Revoke  Countervailing  Duty  Order 

AGENCY:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 

ACTION;  Notice  of  determination  not  to 
revoke  countervailing  duty  order. 

SUMMARY:  The  Department  of  Commerce 
is  notifying  the  public  of  its 
determination  not  to  revoke  the 
countervailing  duty  order  on  light- 
walled  rectangular  tubing  from 
Argentina. 

EFFECTIVE  DATE:  December  8. 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cameron  Cardozo  or  Maria  MacKay, 
Office  of  Countervailing  Compliance, 
International  Trade  Administration, 

U.S.  Department  of  Commerce, 
Washington,  DC  20230;  telephone:  (202) 
482-2786. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  October  4, 1993,  the  Department 
of  Commerce  (the  Department) 
published  in  the  Federal  RegiMer  (58 
FR  51617)  its  intent  to  revoke  the 
coimtervailing  duty  order  on  light- 
walled  rectangular  tubing  fixtm 
Argentina  (53  FR  37619;  September  27, 


1988).  Under  19  CFR  355.25(d)(4)(iii), 
the  Secretary  of  Commerce  will 
conclude  that  an  order  is  no  longer  of 
interest  to  interested  parties  and  will 
revoke  the  order  if  no  domestic 
interested  party  objects  to  revocation  or 
no  interested  party  requests  an 
administrative  review  by  the  last  day  of 
the  fifth  aimiversary  month. 

On  October  22. 1993,  Hannibal 
Industries,  Inc.,  a  domestic  producer  of 
the  subject  merchandise,  objected  to  our 
intent  to  revoke  the  order.  Because  the 
requirements  of  19  CFR  355.25(d)(4)(iii) 
have  not  been  met,  we  will  not  revoke 
the  order. 

This  determination  is  in  accordance  with 
19  CFR  355.25(d)(4). 

Dated;  December  1. 1993. 

Roland  L.  MacDonald. 

Acting  Depu  ty  Assistant  Secretary  for 
Compliance. 

[FR  Doc.  93-29962  Piled  12-7-93;  8.45  am] 

BRUNO  CODE  3S10-OS-a 


[C-357-8011 

Heavy-Walled  Rectangular  Tubing 
From  Argentina  Determination  Not  To 
Revoke  Countervailing  Duty  Order 

AGENCY:  International  Trade 
Administration/Import  Administratimi 
Department  of  Conunerce. 

ACTION:  Notice  of  determination  not  to 
revoke  coimtervaiUng  duty  order. 

SUMMARY:  The  Department  of  Commerce 
is  notifying  the  public  of  its 
determination  not  to  revoke  the 
countervailing  duty  order  on  heavy- 
walled  rectangular  tubing  fiom 
Argentina. 

EFFECTIVE  DATE:  December  8. 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cameron  Cardozo  or  Maria  MacKay, 
Office  of  Countervailing  Compliance, 
International  Trade  Administration. 

U.S.  Department  of  Commerce. 
Washin^on,  DC  20230;  telephone:  (202) 
482-2786. 

SUPPLEMENTARY  INFORMATIONi 
Background 

On  October  4, 1993,  the  Department 
of  Commerce  (the  Department) 
pubUshed  in  the  Federal  Register  (58 
FR  51617)  its  intent  to  revoke  the 
countervailing  duty  order  on  heavy- 
walled  rectangular  tubing  from 
Argentina  (53  FR  37619;  September  27, 
1988).  Under  19  CFR  355.25(d)(4)(iii), 
the  Secretary  of  Commerce 
conclude  that  an  order  is  no  longer  of 
interest  to  interested  parties  and  will 
revoke  the  order  if  no  domestic 
interested  party  objects  to  revocation  or 


no  interested  party  requests  an 
administrative  review  by  the  last  day  of 
the  fifth  anniversary  month. 

On  October  22, 1993,  Hannibal 
Industries,  Inn.  a  domestic  producer  of 
the  subject  merchandise,  objected  to  our 
intent  to  revoke  the  order.  Because  the 
requirements  of  19  CFR  355.25(dK4Miii) 
have  not  been  met.  we  will  not  revoke 
the  order. 

This  determination  is  in  accordance  with 
19  CFR  355.25(d)(4). 

Dated:  December  1, 1993. 

Roland  L.  Madlonald, 

Acting  Deputy  Assistant  Secretary  for 
CompliaiKe. 

[FR  Doc.  93-29963  fi^d  12-7-93;  8:45  ami  • 
BHUNQ  CODE  3S10-O8-e  ‘ 


[A-351-824.  A-670-^  A-823-605,  A-307- 
811] 

Initiation  of  Antidumping  Duty 
Investigations:  Sllicomanganese  From 
Brazil,  the  Paopia's  Republic  of  China, 
Ukraine  and  Venezuela 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

EFFECTIVE  DATE:  December  8. 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Ready  or  Lori  Way,  Office  of 
Antidumping  Investigations,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW..  Washington,  DC  20230; 
telephone  (202)  482-2S13  and  482- 
0114,  respectively. 

INITIATION  OF  INVESTIGATIONS: 

The  Petition 

On  November  12, 1993,  we  received 
a  petition  filed  in  proper  form  by  Elkem 
Metals  Company  and  the  Oil,  Chemical 
&  Atomic  Workers  Local  3-639 
(petitioners).  Petitioners  filed 
supplements  to  the  petition  on 
November  17  and  24, 1993,  pursuant  to 
19  CFR  353.12(e).  In  accordance  with  19 
CFR  353.12,  petitioners  allege  that 
sllicomanganese  fiom  Brazil,  the 
People’s  ^public  of  China  (PRC), 
Ukraine  and  Venezuela  is  being,  or  is 
likely  to  be,  sold  in  the  United  States  at 
less  than  fair  value  within  the  meaning 
of  section  731  of  the  Tariff  Act  of  1930, 
as  amended  (the  Act),  and  that  these 
imports  are  materially  injuring,  or 
threaten  material  injmry  to,  a  U.S. 
industry. 

Petitioners  have  stated  that  they  have 
standing  to  file  the  petition  because  they 
are  interested  parties  as  defined  under 
sections  771(9)  (C)  and  (D)  of  the  Act, 
and  because  the  petition  was  filed  on 
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behalf  of  the  U.S.  industry  producing 
the  product  subject  to  these 
investigations.  If  any  interested  party,  as 
descril^  imder  paragraphs  (C).  (D),  (E) 
or  (F)  of  section  771(9)  of  the  Act, 
wishes  to  register  support  for,  or 
opposition  to,  this  petition,  such  party 
should  file  a  written  notification  with 
the  Assistant  Secretary  for  Import 
Administration. 

Under  the  regulations  of  the 
Department  of  Commerce  (the 
Department),  any  producer  or  reseller 
seeding  exclusion  from  a  potential 
antidumping  duty  order  must  submit  its 
request  for  exclusion  within  30  days  of 
the  date  of  the  publication  of  this  notice. 
The  procedures  and  requirements 
regarding  the  filing  of  such  requests  are 
contained  in  19  CFR  353.14. 

Scope  of  Investigations 

The  merchandise  covered  by  these 
investigations  is  silicomanganese  from 
Brazil,  the  PRC,  Ukraine  and  Venezuela. 
Silicomanganese,  which  is  sometimes 
called  ferrosilicon  manganese,  is  a 
ferroalloy  composed  principally  of 
manganese,  silicon,  and  iron,  and 
normally  containing  much  smaller 
propcHlions  of  minor  elements,  such  as 
carbon,  phosphorous  and  sulfur. 
Silicomanganese  generally  contains  by 
weight  not  less  than  4%  iron,  more  than 
30%  manganese,  more  than  8%  silicon 
and  not  more  than  3%  phosphorous.  All 
compositions,  forms  and  sizes  of 
silicomanganese  are  included  within  the 
scope  of  these  investigations,  including 
silicomanganese  slag,  fines  and 
briquettes.  Silicomanganese  is  used 
primarily  in  steel  production  as  a  source 
of  both  silicon  and  manganese.  These 
investigations  cover  all 
silicomanganese,  regardless  of  its  tariff 
classification.  Most  silicomanganese  is 
currently  classifiable  imder  subheading 
7202.30.0000  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTS). 
Some  silicomanganese  may  also  be 
classifiable  under  HTS  subheading 
7202.99.5040.  Although  the  HTS 
subheading  is  provided  for  convenience 
and  customs  purposes,  our  written 
descriptions  of  the  scope  of  these 
proceedings  are  dispositive. 

We  have  adopted  the  above  scope  for 
purposes  of  this  initiation.  We  intend  to 
clarify  the  scope  of  these  investigations 
at  the  time  of  our  preliminary 
determinations.  For  this  purpose,  we 
invite  comments  finm  interested  parties. 
We  also  intend  to  solicit  views  from  the 
U.S.  Customs  Service  regarding  the 
scope  of  these  investigations. 

United  States  Price  ' 

Petitioners  based  their  estimates  of 
U.S.  price  (USP)  for  all  four  coimtries  on 


weighted-average  Customs  imit  values 
calculated  from  Department  import 
statistics.  Petitioners  made  deductions 
for  foreign  inland  freight  in  the  cases  of 
Brazil  and  Venezuela.  Additionally,  in 
the  case  of  Brazil,  petitioners  made  an 
addition  for  the  Brazilian  ICMS  tax 
(VAT)  imposed  on  home  market,  but  not 
export,  sales. 

Foreign  Market  Value 

1.  Brazil 

Petitioners  based  foreign  market  value 
(FMV)  for  Brazil  on  a  ICMS  tax- 
inclusive,  FOB  producer’s  plant,  price 
quote  developed  by  a  market  researcher 
in  Brazil.  From  the  quoted  price, 
petitioners  deducted  an  amount  for 
credit  expense.  Petitioners  adjusted  the 
price  quote  for  one  month’s  inflation. 

We  adjusted  petitioners’  methodology 
by  conforming  the  calculation  of  credit 
expense  to  the  Department’s  practice, 
and  by  substituting  an  inflation  factor 
which  we  calculated  using  International 
Monetary  Fimd  data. 

Based  on  comparisons  of  USP  and 
FMV,  the  margin  of  dumping  of 
silicomanganese  frnm  Brazil  alleged  by 
petitioners  is  17.6  percent. 

2.  Nonmarket  Economies 

Petitioners  contend  that  the  FMV  of 
PRC-  and  Ukraine-produced  imports 
subject  to  these  investigations  must  be 
determined  in  accordance  vrith  section 
773(c)  of  the  Act,  which  concerns 
nonmarket  economy  (“NME”)  coimtries. 
The  Department  has  determined  the 
PRC  and  Ukraine  to  be  NME  coxmtries, 
within  the  meaning  of  section 
771(18)(A)  of  the  Act,  in  previous  cases 
(See,  e.g..  Final  Determination  of  Sales 
at  Less  Than  Fair  Value:  Certain 
Compact  Ductile  Iron  Waterworks 
Fittings  and  Accessories  Thereof  from 
the  PRC,  58  FR  37908  (July  14, 1993)) 
and  Final  Determinations  of  Sales  at 
Less  Than  Fair  Value:  Ferrosilicon  from 
Kazakhstan  and  Ukraine.  58  FR  13050 
(March  9, 1993),  respectively).  In 
accordance  with  771(18)(C)  of  the  Act, 
these  determinations  continue  to  apply 
for  purposes  of  this  initiation. 

In  the  course  of  these  investigations, 
parties  vrill  have  the  opportunity  to 
address  these  NME  determinations  and 
provide  relevant  information  and 
argument  on  this  issue.  In  addition, 
parties  will  have  the  opportunity  in 
these  investigations  to  submit  comments 
on  whether  FMV  should  be  based  on 
prices  or  costs  in  the  PRC  and  Ukraine 
consistent  with  section  773(c)(1)(B)  of 
the  Act  (See  Amendment  to  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value  and  Amendment  to 
Antidumping  Duty  Order:  Chrome- 


Plated  Lug  Nuts  from  the  People’s 
Republic  of  China,  57  FR  15052  (April 
24, 1992)). 

Because  of  the  extent  of  central 
government  control  in  an  NME,  the 
Departrinent  further  considers  that  a 
single  antidumping  margin,  should 
there  be  one,  is  appropriate  for  all 
exporters  from  each  NME.  Only  if 
individual  NME  exporters  are  free  of 
central  government  ownership  and  can 
demonstrate  an  absence  of  central 
governmental  control  with  respect  to  the 
pricing  of  exports,  both  in  law  and  in 
fact,  will  they  be  considered  eligible  for 
separate,  owner-specific  deposit  rates. 
(See  Final  Determination  of  Sales  at 
Less  Than  Fair  Value:  Helical  Spring 
Lock  Washers  from  the  People’s 
Republic  of  China,  58  FR  48833 
(September  20, 1993)  for  a  discussion  of 
the  information  the  Department 
considers  appropriate  to  warrant 
calculation  of  separate  rates.) 

In  accordance  with  section  773(c)  of 
the  Act,  FMV  in  NME  cases  is  based  on 
NME  producers’  factors  of  production 
valued  in  a  market  economy  country.  In 
accordance  with  section  773(C)(1)(B)  of 
the  Act,  petitioners’  FMV  consisted  of 
the  sum  of  values  assigned  to  materials, 
labor,  energy  and  depreciation.  To  this, 
petitioners  added  general  expenses  and 
profit. 

(a)  PRC 

Petitioners  calculated  FMV  on  the 
basis  of  the  valuation  of  factors  of 
production  derived  from  information 
developed  by  a  market  researcher  in 
India  about  production  processes  in 
India.  Petitioners  claim  that  India  is 
comparable  in  economic  development 
to  the  PRC  and  that  India  is  a  significant 
producer  of  silicomanganese.  For 
purposes  of  this  initiation,  we  have, 
pursuant  to  section  773(C)(4)  of  the  Act, 
accepted  India  as  an  appropriate 
surrogate  country  because  its  economy 
is  at  a  level  of  development  comparable 
to  the  PRC’s  and  because  it  is  a 
significant  producer  of  comparable 
merchandise.  (See  Memorandum  to 
David  L.  Binder,  Director-Division  II, 
Office  of  Antidumping  Investigations 
frnm  David  P.  Mueller,  Director,  Office 
of  Policy,  dated  Octpber  16, 1992, 
regarding  Certain  Helical  Spring  Lock 
Washers  from  the  People’s  Republic  of 
China  (PRC):  Nonmarket  Economy 
Status  and  Surrogate  Country  Selection 
which  is  on  file  in  room  B-099  of  the 
Department  of  Commerce.) 

One  frictor,  which  petitioner  claims  is 
captively  produced  in  India,  and  for 
which  petitioner  was  unable  to  find  a 
value  in  India  or  other  potential 
surrogate  coimtries,  was  valued  in  the 
United  States.  Petitioners  have  stated 
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that  this  value  was  the  only  information 
reasonably  available  to  them.  Because 
an  appropriate  amoimt  for  factory 
overhead  was  not  available  from 
surrogate  data,  the  amoimt  added  w^ 
based  in  part  on  the  experience  of 
Elkem’s  plant  located  in  the  United 
States.  Petitioners  added  amounts  for 
general  expenses  and  profit  based  on  the 
statutory  minimum  percentages. 

Packing  cost  is  not  applicable  since  this 
product  is  shipped  in  bulk. 

The  margin  of  dumping  of 
silicomanganese  from  the  PRC  alleged 
by  petitioners  is  150.0  percent. 

(b)  Ukraine 

Petitioners  calculated  FMV  on  the 
basis  of  the  valuation  of  factors  of 
production  derived  from  information 
developed  by  a  market  researcher  in 
Mexico  about  production  processes  in 
Mexico.  Petitioners  claim  that  Mexico  is 
comparable  in  economic  development 
to  Ukraine  and  that  Mexico  is  a 
significant  producer  of  silicomanganese. 
For  purposes  of  this  initiation,  we  have, 
pursuant  to  section  773(C)(4)  of  the  Act, 
accepted  Mexico  as  an  appropriate 
svuTogate  coimtry  because  its  economy 
is  at  a  level  of  development  comparable 
to  Ukraine  and  because  it  is  a  significant 
producer  of  comparable  merchandise. 
(See  Memorandum  to  David  L.  Binder, 
Director-Division  II,  Office  of 
Antidumping  Investigations  from  David 
P.  Mueller,  Director,  Office  of  Policy, 
dated  August  11, 1992,  regarding 
Ferrosilicon  from  Kazakhstan,  Ukraine 
and  Russia:  Nonmarket  Economy  Status 
and  Surrogate  Country  Selection  on  file 
in  room  B^99  of  the  Department  of 
Commerce.) 

In  the  cases  of  two  factors,  where 
factor  information  was  not  available  in 
Mexico,  petitioners  used  the  factors  of  a 
plant  located  in  the  United  States.  The 
factors  were  veilued  using  Mexican 
values  developed  by  the  market 
researcher.  One  factor,  which  petitioner 
claims  is  captively  produced  in  Mexico, 
and  for  which  petitioner  was  unable  to 
find  a  value  in  Mexico  or  other  potential 
surrogate  countries,  was  valued  in  the 
United  States.  Petitioners  have  stated 
that  this  value  was  the  only  information 
reasonably  available  to  them.  The 
amoimt  added  for  factory  overhead  was 
based  in  part  on  the  experience  of 
Elkem’s  plant  located  in  the  United 
States.  Petitioners  added  amounts  for 
general  expenses  and  profit  based  on  the 
statutory  i^imum  percentages. 

Packing  cost  is  not  applicable  since  this 
product  is  shipped  in  bulk. 

The  margin  of  dumping  of 
silicomanganese  from  Uloaine  alleged 
by  petitioners  is  125.3  percent. 


3.  Venezuela 

Petitioners  based  FMV  for  Venezuela 
on  a  purchase  order  provided  by  a 
market  researcher.  Tlie  purchase  order 
contains  an  FOB  producer’s  plant  price. 
Petitioners  made  no  adjustments  to  this 
price. 

The  margin  of  dumping  of 
silicomanganese  from  Venezuela  alleged 
by  petitioners  ranges  from  37:2  to  55.4 
percent. 

Initiation  of  Investigations 

We  have  examined  the  petition  on 
silicomanganese  from  Brazil,  the  PRC, 
Ukraine  and  Venezuela  and  have  foimd 
that  it  meets  the  requirements  of  section 
732(b)  of  the  Act.  Tberefore,  we  are 
initiating  antidumping  duty 
investigations  to  determine  whether 
imports  of  silicomanganese  from  Brazil, 
the  PRC,  Ukraine  and  Venezuela  are 
being,  or  are  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value. 

rrc  Notification 

Section  732(d)  of  the  Act  requires  us 
to  notify  the  International  Trade 
Commission  (TTC)  of  this  action  and  we 
have  done  so. 

Preliminary  Determination  by  the 
International  Trade  Commission 

The  rrc  will  determine  by  December 
27, 1993,  whether  there  is  a  reasonable 
inffication  that  imports  of 
silicomanganese  from  Brazil,  the  PRC, 
Ukraine  and  Venezuela  are  materially 
injiiring,  or  threaten  material  injury  to, 
a  U.S.  ffidustry.  Pursuant  to  section 
733(a)  of  the  Act,  any  ITC  determination 
that  is  negative  will  result  in  the 
respective  investigation  being 
terminated;  otherwise,  the 
investigations  will  proceed  according  to 
statutory  and  regulatory  time  limits. 

This  notice  is  published  pursuant  to 
section  732(c)(2)  of  the  Act  and  19  CFR 
353.13(b). 

Dated:  December  2, 1993. 

Barbara  R.  Stafford, 

Acting  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  93-29959  Filed  12-7-93;  8:45  am] 
BILLMQ  CODE  3610-OS-^ 


[A-S59-502] 

Certain  Welded  Carbon  Steel  Small 
Diameter  and  Light-Walled  Rectangular 
Pipes  and  Tubes  From  Singapore; 
Intent  to  Revoke  Antidumping  Duty 
Order 

AGENCY:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 


ACTION:  Notice  of  intent  to  revoke 
antidumping  dbty  order. 

SUMMARY:  The  Department  of  Commerce 
is  notifying  the  public  of  its  intent  to 
revoke  the  antidumping  duty  order  on 
certain  welded  carbon  steel  small 
diameter  and  light-walled  rectangular 
pipes  and  tubes  from  Singapore. 

Domestic  interested  parties  who 
object  to  this  revocation  must  submit 
their  comments  in  writing  no  later  than 
November  30, 1993. 

EFFECTIVE  DATE:  December  8, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Maureen  Shields  or  John  Kugelman, 
Office  of  Antidumping  Compliance, 
International  Trade  Administration, 

U.S.  Department  of  Commerce, 
Washington,  DC  20230,  telephone:  (202) 
482-3601. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  November  13, 1986,  the 
Department  of  Commerce  (the 
Department)  published  an  antidumping 
duty  order  on  certain  welded  carbon 
steel  small  diameter  and  light-walled 
rectangular  pipes  and  tubes  from 
Singapore  (51  FR  41142).  The 
Department  has  not  received  a  request 
to  conduct  an  administrative  review  of 
this  order  for  the  most  recent  four 
consecutive  annual  anniversary  months. 

The  Department  may  revoke  an 
antidumping  duty  order  or  finding  if  the 
Secretary  of  Commerce  concludes  that  it 
is  no  longer  of  interest  to  interested 
parties.  Accordingly,  as  required  by 
§  353.25(d)(4)  of  the  Department’s 
regulations,  we  are  notifying  the  public 
of  our  intent  to  revoke  this  antidumping 
duty  order. 

Opportunity  to  Object 

No  later  than  November  30, 1993, 
domestic  interested  parties,  as  defined 
in  §  353.2(k)  (3),  (4),  (5),  and  (6)  of  the 
Department’s  regulations,  may  object  to 
the  Department’s  intent  to  revoke  this 
antidumping  duty  order. 

Seven  copies  of  any  such  objections 
should  be  submitted  to  the  Assistant 
Secretary  for  Import  Administration, 
room  B-029,  U.S.  Department  of 
Commerce,  Washington,  DC  20230. 

If  interested  parties  do  not  request  an 
administrative  review  in  accordance 
with  the  Department’s  notice  of 
opportunity  to  request  administrative 
review  by  November  30, 1993,  or 
domestic  interested  parties  do  not  object 
to  the  Department’s  intent  to  revoke  by 
NovembOT  30, 1993,  we  shall  conclude 
that  the  order  is  no  longer  of  interest  to 
interested  parties  and  shall  proceed 
with  revocation. 
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This  AOtice  is  in  aocordanoe  with  19 
353.25(d).  , 

Dated:  Noreinfaer  12, 1993. 
foseph  A.  Spetrini, 

Depaty  Assistant  Secretary  for  CdmpUance. 
(FR  Doc.  93-29961  Filed  12-7-93;  8:45  am] 
BtLLMQ  CODE  XIO-OS-M 


National  Oceanic  and  Atmospheric 
Administration 

p.D.  113093C] 

North  Pacific  Fishery  Management 
Council;  Meeting 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  CX:eanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  public  meeting. 


SUMMARY:  The  North  Pacific  Fishery 
Management  Coimcil’s  Halibut  Qiarter 
Working  Group  will  hold  a  public 
meeting  on  December  20. 1993,  in  room 
137  of  &e  Federal  Buildi^,  222  W.  7th 
Avenue.  Anchorage.  AK.  Tne  meeting 
will  begin  at  9  a.m.  and  should 
conclude  by  4:30  p.m. 

The  group  will  continue  to  flesh  out 
elements  and  options  of  management 
alternatives  for  the  halibut  sport  harvest 
off  Alaska. 

This  meeting  is  ph)rsically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to  Judy 
Willoughby,  at  (907)  271-2809,  at  least 
10  wonring  days  prior  to  the  meeting 
date. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  Witherell,  North  Pacific  Fishery 
Management  Council,  P.O.  Box  103136, 
Anchorage,  AK  99510;  telephone:  (907) 
271-2809. 

Dated:  December  2, 1993. 

David  &  Grestia. 

Acting  Director,  Office  of  Fisheries 
Conserration  and  Management,  Natkmal 
Marine  Fisheries  Service. 

IFR  Doc.  93-29872  Filed  12-7-93;  8:45  am] 
BAIMQ  CODE  3B1«-E2-# 


Endangered  Speclee;  Permits 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
ACTION:  Notice  of  receipt  of  application 
for  a  scientific  researdi  permit  (P437A). 

Notice  is  hereby  given  that  St. 

George’s  School  has  applied  in  due  form 
for  a  permit  to  take  Ust^  species  as 
authorised  by  the  Endangered  Species 
Act  of  1973  (16  U.S.C  1531-1543)  and 
the  NMFS  regulations  governing  listed 


fish  and  wildlife  permits  (50  CFR  part 
217-227). 

The  applicant  requests  authorization 
to  study  sea  turtles  during  their  pelagic 
stage  and  to  study  sea  tui^es  in  their 
feeding  habitats  in  the  Bahamas  and  the 
Caribbean.  Up  to  200  loggerhead 
[Caretta  caretta),  200  green  [Chelonia 
mycas),  100  hawksbill  [Eretmochelys 
imbricata),  5  leatherback  [Dermochelys^ 
coriacea),  5  Kemp’s  ridley  [Lepidochelys 
kempii],  and  5  olive  ridley  (L.  olivacea) 
sea  turtles  would  be  captured,  flipper 
tagged,  blood  sampled,  and  potentially 
recaptured  during  research  activities.  If 
authorized,  the  permit  would  continue 
research  activities  previously  authorized 
under  Permit  676  for  a  duration  of  five 
years. 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  application 
should  be  submitted  to  the  Director. 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service,  1335  East- 
West  Hwy.,  Silver  Spring,  MD  20910, 
within  30  days  of  the  publication  of  this 
notice.  *111080  individuals  requesting  a 
hearing  should  set  forth  the  specific 
reasons  why  a  hearing  on  this  particular 
application  would  be  appropriate.  Hie 
holding  of  such  hearing  is  at  the 
discretion  of  the  Assistant 
Administrator  for  Fineries.  All 
statements  and  opinions  contained  in 
this  application  summary  are  those  of 
the  Applicant  and  do  not  necessarily 
reflect  the  views  of  NMFS. 

Documents  submitted  in  connection 
with  the  diove  application  are  available 
for  review  by  interested  persons  in  the 
following  offices  by  appointment: 

Office  of  Protected  Resources, 
National  Marine  Fisheries  Service,  1335 
East-West  Hwy.,  Silver  Spring,  MD 
20910  (301-713-2322);  and 
Environmental  and  Technical 
Services  Division.  National  Marine 
Fisheries  Service.  911  North  East  11th 
Ave.,  room  620,  Portland,  OR  07232 
(503-230-5400). 

Dated:  November  24, 1993. 

William  W.  Fox,  )r., 

Director,  Office  of  Protected  Resources. 

(FR  Doc.  93-29865  Filed  12-7-93;  8:45  am] 

BKIJNQ  CODE  SS10-22-M 


Marine  Mammals 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA  Commerce. 
ACnON:  Receipt  of  application  fiv  public 
display  permit  (PSS6). 

SUMMARY:  Notice  is  hereby  given  that 
Sugarloaf  Dolphin  Sanctuary,  P.O.  Box 
148,  Sugarloaf  Key,  Florida  33044,  has 
applied  in  due  fonn  for  a  permit  to 


obtain  the  care  and  custody  of  marine 
mammals. 

DATES:  Written  documents  must  be 
received  on  or  before  January  7, 1994. 
ADDRESS^  X'he  application  and  related 
documents' are  available  for  review 
upon  writtmi  request  cv  by  appointment 
in  the  following  offices: 

Permits  Division.  Office  of  Protected 
Resources.  NMFS,  1315  East-West 
Highway,  room  I3130.-Silver  Spring, 
Maryland  20910,  (301)  713-2289;  and 
Director,  Southeast  Region,  NMFS. 
NOAA,  9450  Koger  Boulevard,  St. 
Petersburg,  FL  33702,  (813)  893-3141. 
Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  application 
should  be  submitted  to  the  Assistant 
Administrator  for  Fisheries,  NMFS,  U.S 
Department  of  Commerce,  1315  East- 
West  Highway,  room  13130,  Silver 
Spring,  Maryland  20910,  within  30  days 
of  the  publication  of  this  notice.  Those 
individuals  requesting  a  hearing  should 
set  forth  the  specific  reasons  why  a 
hearing  on  this  particular  application 
would  be  appropriate.  The  holding  of 
such  hearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries. 

All  statements  and  opinions  contained 
in  this  application  are  summaries  of 
those  of  the  applicant  and  do  not 
necessarily  reflect  the  views  of  NMFS. 
SUPPLEMENTARY  INFORMATION:  Sugarloaf 
Dolphin  Sanctuary,  P.O.  Box  148, 
Sugarloaf  Key.  Florida  33044,  has 
applied  in  due  form  for  a  permit  to 
obtain  the  care  and  custody  of  marine 
mammals,  as  authorized  by  the  Marine 
Mammal  Protection  Act  of  1972  (16 
U.S.C.  1361-1407),  and  the  Regulations 
(foveming  the  Taking  and  Importing  of 
Marine  Mammals  (50  (3FR  part  216). 

The  applicant  requests  permission  to 
maintain  up  to  12  Atlantic  bottlenose 
dolphins  (Tursiops  truncatus)  to  be 
obtained  from  captive  or  stranded 
populations.  TTie  themes  of  the 
education  pro^m  associated  with  the 
dolphin  ej^bits  include  conservation, 
as  well  as  the  life  history,  behavior, 
sensory  capabilities,  and  other 
characteristics  of  the  species. 

'The  arrangements  fm  transporting  and 
maintaining  the  marine  mammals 
requested  in  this  application  will  be 
concluded  consistent  with  requirements 
established  by  the  U.S.  Department  of 
Agriculture  under  the  Animal  Welfare 
Act.  TTre  animals  will  be  under  the  care 
of  a  licensed  veterinarian  at  the 
Sugarloaf  Dolphin  Sanctuary. 

Concurrent  with  the  publication  of 
this  notice  in  the  Fedei^  Register,  the 
Secretary  of  Commerce  is  forwarding 
copies  of  this  application  to  the  Marine 
Mammal  Commission  and  the 
Ckmunittee  of  Scientific  Advisors. 
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Dated:  December  1, 1993. 

William  J.  Fox,  Jr., 

Director,  Office  of  Protected  Resources, 
National  Marine  Fisheries  Service. 

(FR  Doc.  93-29906  Filed  12-7-93;  8:45  arti) 
BHXMQ  CODE  3S10-22-M 


COMMISSION  OF  RNE  ARTS 
Notice  of  Meeting 

The  Commission  of  Fine  Arts*  next 
meeting  is  scheduled  for  20  January 
1994  at  10  a.m.  in  the  Commission’s 
offices  in  the  Pension  Building,  suite 
312,  Judiciary  Square,  441  F  Street, 
NW.,  Washington,  DC  20001,  telephone 
(202)  504-2200  or  fax  (202)  504-2195, 
to  discuss  various  projects  affecting  the 
appearance  of  Washington,  DC, 
including  buildings,  memorials,  parks, 
etc.;  also  matters  of  design  referred  by 
other  agencies  of  the  government. 

Inquiries  regarding  the  agenda  and 
requests  to  submit  written  or  oral 
statements  should  be  addressed  to 
Charles  H.  Atherton,  Secretary, 
Commission  of  Fine  Arts,  at  the  above 
address  or  call  the  above  number. 

Dated  in  Washington,  DC,  29  November 
1993. 

Charles  H.  Atherton, 

Secretoiy. 

[FR  Doc.  93-29870  Filed  12-7-93;  8:45  am) 
BILUNG  CODE  e330-01-M 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcement  of  Import  Restraint 
Limits  for  Certain  Wool  Textile 
Products  Produced  or  Manufactured  In 
Bulgaria 

December  2, 1993. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  establishing 
limits  for  the  new  agreement  year. 

EFFECTIVE  DATE:  January  1, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Naomi  Freeman,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
^ota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  482-3715. 

SUPPLEMENTARY  INFORMATION: 


Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C  1854). 

A  Memorandum  of  Understanding 
(MOU)  dated  March  10, 1993,  between 
the  Governments  of  the  United  States 
and  the  Republic  of  Bulgaria  establishes 
limits  for  certain  wool  textile  products, 
produced  or  manufactured  in  Bulgaria 
and  exported  during  the  period 
begiiming  on  January  1, 1994  and 
extending  through  December  31, 1994. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  57  FR  54976, 
published  on  November  23, 1992). 
Information  regarding  the  availability  of 
the  1994  CORRELA'nON  will  be 

{lublished  in  the  Federal  Register  at  a 
ater  date. 

The  letter  to  the  Commissioner  of  «. 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  MOU,  but  are 
designed  to  assist  only  in  the 
implementation  of  certain  of  its 
provisions. 

Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreemen  ts. 

Committee  for  the  Implementation  of  Textile 

Agreements 

December  2, 1993. 

Commissioner  of  Customs, 

Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner:  Under  the  tenns  of 
section  204  of  the  Agricultural  Act  of  1956, 
as  amended  (7  U'.S.C.  1854);  pursuant  to  the 
Memorandum  of  Understanding  dated  March 
10, 1993,  between  the  Governments  of  the 
United  States  and  the  Republic  of  Bulgaria; 
and  in  accordance  with  the  provisions  of 
Executive  Order  11651  of  March  3, 1972,  as 
amended,  you  are  directed  to  prohibit, 
effective  on  January  1, 1994,  entry  into  the 
United  States  for  consumption  and 
withdrawal  from  warehouse  for  consmnption 
of  wool  textile  products  in  the  following 
categories,  produced  or  manufactured  in 
Bulgaria  and  exported  during  the  twelve- 
month  period  beginning  on  January  1, 1994 
and  extending  through  December  31, 1994,  in 
excess  of  the  following  levels  of  restraint: 


Category 

Twelve-month  limit 

410  . 

732,250  square  me- 

ters. 

435  . 

20,200  dozen. 

448  . 

20,200  dozen. 

Imports  charged  to  these  category  limits  for 
the  period  January  1, 1993  through  December 
31, 1993,  shall  be  charged  against  those 
levels  of  restraint  to  the  extent  of  any  unfilled 


balances.  In  the  event  the  limits  established 
for  that  period  haye  been  exhausted  by 
previous  entries,  such  goods  shall  be  subject 
to  the  levels  set  forth  in  this  directive. 

In  carrying  out  the  above  directions,  the 
Conunissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consmnption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C  553(a)(1). 

Sincerely, 

Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements, 

(FR  Doc.  93-29951  Filed  12-7-93;  8:45  am) 
BILUNQ  CODE  aSIO-OH-F 


Textile  and  Apparel  Categories  With 
the  Harmonl^  Tariff  Schedule  of  the 
United  States;  Changes  to  the  1993 
and  1994  Correlation 

December  2, 1993. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(OTA). 

ACTION:  Changes  to  the  1993  and  1994 
Correlation. 


FOR  FURTHER  INFORMATION  CONTACT:  Lori 
E.  Goldberg,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-3400. 

SUPPLEMENTARY  INFORMATION: 

The  Correlation:  Textile  and  Apparel 
Categories  based  on  the  Harmonized 
Tariff  Schedule  of  the  United  States 
presents  the  harmonized  tariff  numbers 
under  each  of  the  cotton,  wool,  man¬ 
made  fiber,  silk  blend  and  other 
vegetable  fiber  categories  used  by  the 
United  States  in  monitoring  imports  of 
these  textile  products  and  in  the 
administration  of  the  bilateral 
agreement  program.  The  1993 
Correlation  should  be  amended  to 
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reflect  the  following  administrative 
changes,  effective  aa  November  8. 1993: 


Obsolete  number 

New  number 

6210.40.2020 

6210.402025  (334)— 

(334) 

Defirytkm  remains  the 
same. 

6210.40.2035 

62ia402033  (347)— 

(347) 

Definilion  remains  the 
same. 

6210.402040 

6210.402045  (359>— 

(359) 

Definition  rentainsthe 
same. 

6210.40.2055 

6210.40.2060  (3S9>- 

(359) 

Definition  remains  tie 
same. 

6210.50.2020 

6210.502025  (335>— 

(335) 

Definitkx)  remains  the 
same. 

6210.502035 

6210.50.2033  (348)— 

(348) 

Definition  remains  9ie 
same. 

6210.582040  ' 

6210.50.2045  (359)— 

(359) 

Definition  renw^ns  tie 
same. 

6210.502055 

6210.502060  (359>— 

(359) 

Definition  remains  the 
same. 

The  1994  COTrriation  reflects  the 
following  administrative  changes, 
elective  on  January  1. 1994: 


Obsolete  number  New  number 

6210.10.402S  6210.10.4040  (659)— 

(659)  Definition  remains  the 

S8nf)0. 

6211.42D050  6211.42.0054  (341)— 

(341)  Blouses,  shirts  and 

shirlbiouses,  sleeve¬ 
less  tank  and 
similar  upper  body 
garments  excluded 
from  heading  6206 
with  two  or  more  col¬ 
ors  In  the  warp  and/or 
filfir>g. 

e211.42n056  (341>-> 
Blouses,  shirts  and 
shirtbkxises,  sleeve¬ 
less  tank  s^les  and 
similar  upper  body 
garments  excluded 
from  heading  6206 
o6ier  than  with  two  or 
more  colors  in  «w 
warp  and/or  fWing. 

9404.90.8010  9404.90.8020  (362)— 

(362)  Definition  remains  the 

same. 

9404.90.9010  9404.90.9005  (362)— 

(362)  Replace  defintion  with 

%vith  outer  sheli  of 
cotton.” 

9404.90.9020  9404.90.9022  (666)— 

(666)  Replace  definition  with 

”with  outer  shefi  of 
man-made  fiber.” 

9404.90.9035  9404.90.9036  (899)— 

(899)  Definition  remairrs  the 

same. 


Rita  D.  Hayes, 

Chairman,  Coaunittee  far  the  Implementation 
of  Textile  Agreements. 

^[FR  Doc  93-29952  Filed  12-7-93;  8:45  am] 

eaojNa  oooe  ssis-ort-r 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

United  States  Naval  Academy  Board  of 
Visitors;  Closed  Meeting 

Piusuant  to  the  provisioos  (A  the 
Federal  Advisory  Committee  Act  (5 
U.S.C  App.  2),  notice  is  hereby  given 
that  the  IMted  States  Naval  Academy 
Board  of  Visitors  will  meet  December 
16. 1993, 8:30  a.m.  at  the  Russell  Senate 
Office  Building,  Wa^iington.  DC  The 
session  will  be  closed  to  the  public. 

The  purpose  of  this  meeting  is  to 
make  such  inquiry  as  the  Boa^  shall 
deem  necessary  into  the  state  of  morale 
and  discipline,  the  curriculum, 
instruction,  physical  equipment,  fiscal 
affairs,  and  academic  methods  of  the 
Naval  Academy.  The  entire  agenda  for 
the  meeting  will  consist  of  discussions 
of  key  issues  regarding  investigations 
into  ^e  conduct  of  various  midshipmen 
at  die  Naval  Academy.  Such  discussions 
will  relate  to  the  internal  personnel 
rules  of  the  Naval  Academy  and  involve 
information  disclosure  which  would 
constitute  an  imwarranted  invasitm  of 
personal  privacy.  In  addition,  die 
meeting  i^l  discuss  investigatory 
records  compiled  for  law  enforcement 
purposes.  The  Secretary  of  the  Navy  has 
determined  in  writing  &at  the  pubUc 
interest  requires  that  all  sessions  of  the 
meeting  be  closed  to  the  public  because 
they  will  be  amcemed  with  matters 
listed  in  section  S52b(c)  (2),  (S),  (6),  and 
(7)  of  tide  5,  United  States  C^e. 

This  notice  is  being  published  late 
because  of  administrative  d^ays  which 
constitute  an  exceptional  circumstance 
not  allowing  Notice  to  be  published  in 
the  Federal  Begiater  at  le^  15  days 
before  the  date  of  the  meeting. 

For  further  information  concerning 
this  meeting,  contact:  Lieutenant 
Commander  Timodiy  A.  Batzier,  U.S. 
Navy,  Secretary  of  the  U.S.  Nav^ 
Academy  Board  of  Visitors.  Office  of  the 
Superintendent,  United  States  Naval 
Academy,  Annapolis,  MD  21402-5000, 
Phone  (410) 267-2402 

Dated:  December  6, 1993. 

MlchaelP,  Rimmet, 

1X3X1,  JAGC,  USN,  Federal  Roister  Liaison 
Officer. 

IFR  Doc.  93-30114  Filed  12-6-93;  1:26  pm] 
BILUNO  CODE  WIO-AE-P 


DEFENSE  NUCLEAR  FACILITIES 
SAFETY  BOARD 

Resolution  of  Potential  Confiict  of 
Interest  ^  . 

The  Defense  Nuclear  Facilities  Safety 
Board  (Board)  has  identified  and 
resolved  a  potential  conflict  of  interest 
situation  related  to  its  contractor, 

Auxier  &  Associates,  Inc.  (Auxier).  This 
notice  satisfies  the  requirements  of  10 
CFR  1706.8(e)  with  respect  to 
publication  in  the  Federal  Register. 
Under  the  Board's  Organizational  and 
(Donsultant  Conflicts  of  Interests 
Regulations,  10  CFR  part  1706  (OQ 
Regulations),  an  organizational  or 
consultant  conflict  of  interest  (OCT) 
means  that  because  of  other  past, 
present  or  future  planned  activities  or 
relation^ips,  a  contractor  or  consultant 
is  imable,  or  potentially  \mable,  to 
render  impartial  assistance  or  advice  to 
the  board,  or  the  objectivity  of  such 
offeror  or  contractor  in  performing  work 
for  the  Board  is  or  mi^t  be  otherwise 
impaired,  or  sudi  off^r  or  contractor 
has  or  would  have  an  unfair  competitive 
advantage.  While  the  OIC  Regulations 
provide  that  contracts  shall  goierally 
not  be  awarded  to  an  organization 
where  the  Board  has  determined  that  an 
actual  or  potential  OQ  exists  and 
cannot  be  avoided,  the  Board  may  waive 
this  requirement  in  certain 

The  results  of  a  staff  review  of  the 
external  dosimetry  program  at  the 
Department  of  Ener^s  (DOE)  Pantex 
Plant  (Pantex)  raised  questions  about 
the  adequacy  of  the  determination  of  the 
radiation  doses  that  workers  received 
there.  While  the  Board  believed  there 
were  no  immediate  dangers  related  to 
worker  health  and  safety,  it  decided  to 
initiate  a  further  review  of  this  program. 
If,  for  example,  radiation  doses  were 
being  significantly  imderreported,  the 
actu^  health  risks  to  which  workers 
were  exposed  might  be  underestimated 
over  the  long  term.  The  Board’s  review 
was  to  focus  on  the  ade^acy  of  the 
neutron  dosimeters  used  at  Pantex  to 
measure  radiation  doses  from  neutrons 
at  the  energies  present  at  exposure 
locations  within  the  facility. 
Specifically,  the  Board  wanted  to 
determine  whether  the  Panasonic  802 
neutron  dosimetry  system,  then  used  at 
Pantex,  and  the  Panasonic  809/812 
system,  proposed  to  be  used  there,  were 
capable  of  measuring  adecpiately  the 
radiation  doses  received  by  workers  in 
the  mixed  neutron  and  beta  fields 
present  in  the  assembly  and 
disassembly  bays  and  cells. 

While  the  Boim  possesses  expertise 
in  radiation  protection,  it  did  not  have 
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an  individual  vkrith  the  deqpth  cl  specific 
knowledge  and  experience  in  the  area  of 
neutron  dosimetry  required  to  perform 
this  effort  Therefore,  the  Board  ^ 
conducted  a  review  of  avail^le 
dosimetry  experts  and  identified  eight 
highly  qualified  individuals.  All  were 
forma  technically  acceptable,  but  fiiey 
all  had  either  existing  or  previous 
affiliations  with  the  DOE  &at  would 
give  rise  to  a  questicm  of  conflict  of 
interest  with  worir  far  the  Board. 
Following  a  conqrrehensive  review  of 
the  facts  and  relevant  issues,  it  was 
determined  that  Dr.  John  Auxier,  Dr. 
Howard  Prichard,  and  Dr.  John  Frazier, 
all  from  Auxier  k  Associates,  Inc. 
(Auxier),  were  the  best  qualified  far  this 
effort.  Also,  the  potentid  conflicts  of 
interest  presented  by  Auxier  were  the 
least  significant  in  terms  of  Auxier’s 
ability  to  provide  an  imbiased  product. 

The  CDnfhcts^-interest  concern 
regarding  Auxier  stemmed  from  its 
existing  and  prior  contractual 
relationships  involving  DOE  contractors 
and  private  legal  counsel  to  DOE 
contractors.  Spec^cally,  Auxier  was 
under  contract  with  the  management 
and  operating  (M&O)  contractor  at  a 
DOE  national  laboratory  to  provide 
technical  advice  on  matters  related  to 
low-level  radioactive  waste  in 
imdergroimd  storage  tanks.  Also,  Auxier 
had  served  as  a  subcontractor  to  a  firm 
that  was  retained  by  a  different  DOE 
MftO  contractor  to  conduct  an  internal 
appraisal  of  occupational  and 
environmental  radiological  safety 
programs  at  another  DOE  laboratory. 
Fiir^er,  Ausder  had  performed,  or  was 
conducting,  evaluations  and  analysis  of 
health  physics  programs  and  other 
related  dosimetry  issues  at  DOE 
facilities  for  private  counsel  to  former 
and  current  M&O  contractors  of  defense 
nuclear  facilities. 

The  Board  reviewed  each  of  these 
situations  and  concluded  that  there  was 
no  direct  conflict  of  interest  between  the 
Pantex  dosimetry  review  project  and  the 
work  Auxier  was  performing  or  had 
completed  for  DOE,  its  contractors,  and 
private  counsel  for  such  contractors. 
Further.  Auxier  had  not  (ueviously 
reviewed  tlra  Panasonic  802  or  809/812 
Systems  for  anyone. 

However,  Auxier’s  current  and  past 
relationships  raised  a  question  of 
whether  these  efforts  might  impair  its 
ability  to  be  impartial  or  objective  in 
performing  work  for  the  Bo^,  thereby 
creating  a  conflict  of  interest 
Specifically,  Auxier’s  efforts  lor 
attorneys  representing  current  and 
former  MSO  contractors  involved  dose 
reconstruction  radiation  exposure 
evaluations  and  broader  Tadiological 
safety  matters,  which  relate,  at  least 


indirectly,  to  the  Board’s  pifolic  health 
and  safety  mission.  Further,  to  the 
extent  Auxier’s  work  would  be  used  to 
defend  M&O  contractors  against 
allegations  of  unsafe  practices  at  DOE 
sites,  Auxier  could  be  seen  as  an 
advocate  for  DCffi  and  its  contractors. 

The  concern  was  whether  Auxier  could 
be  critical  of  DGE.  if  necessary,  in  the 
conduct  of  the  Pantex  review  fc^  the 
Board,  while  also  providing  support  to 
DOE  prime  contractors  and  counsel 
representing  former  and  present  M&O 
contractors  in  htigatian  involving  DOE 
facilities.  * 

After  ccmsidering  these  concerns,  the 
Board  concluded  t^  the  award  to 
Auxier  of  the  contract*  for  review  of  the 
Pantex  Dosimetry  Program  was  in  the 
best  interest  of  the  Government  and  that 
a  waiver  of  any  OQ  arising  from  the 
relationships  described  at^e,  and  the 
pertinent  provisions  of  the  OQ 
Regulations,  was  warranted.  The 
reasons  imderlying  this  conclusion  were 
as  follows: 

1.  Auxier  possessed  outstanding 
expertise  in  neutron  dosimetry,  which 
the  Board  needed  for  its  review  of  the 
Pantex  Dosimetry  Program.  In  the 
Board’s  view,  there  was  a  need  to 
initiate  the  dosimetry  review  at  Pantex 
promptly  because  of  potential  health 
and  smety  concerns  related  to  tihe 
workers.  Also,  within  the  time  available, 
the  Board  was  unable  to  identify 
another  similarly  qualified  firm  that  was 
fiae  fiam  potential  conflicts  of  mterest. 
Auxier  was  found  to  be  the  best 
qualified  with  the  most  manageable 
conflict  situation. 

2.  Auxier  advised  the  Board’s  staff 
that  the  aggregate  revenues  from 
Auxier’s  current  woric  for  DOE.  DOE 
contractors,  and  legal  counsel 
represented  less  th^  5%  of  tiie  firm’s 
total  revenues.  In  the  Board's  view,  such 
a  small  amount  of  revenues  from  DOE- 
related  projects  should  not  make  Auxier 
objectively  or  subjectively  financially 
dependent  on  DOE. 

3.  The  Board  believed  that  it  could 
avoid  or  substantially  mitigate  conflicts 
of  interest  by  Board  technical  staff 
monitoring  and  scrutiny  of  Auxier’s 
work  products  to  ensure  impartiality 
and  support  for  all  findings  and 
determinations.  Moreover,  Auxier  was 
fully  aware  of  and  sensitive  to  the  issue 
to  conflict  of  interest  and  its 
responsibilities  under  the  Board’s  fX3 
regulations,  including  prior  notification 
to  the  Board  piirsuant  to  the  work-for- 
others  provision  df  those  regulations,  of 
work  for  other  persons. 

Accordingly,  on  the  basis  of  the 
determinations  described  above  and 
pursuant  to  the  applicable  profusions  of 
10  Ck'R  part  1706,  the  Qiairman  of  tiie 


Board  granted^  waiver  of  any  conflicts 
of  interests  (and  tiie  pertinent 
provisions  (ff  the  OQ  Regulations)  with 
the  Board’s  contract  -mth  Auxier  that 
might  arise  out  erf  previous  or  existing 
contiactud  arrangenmnts  of  Auxier  with 
DOE,  DG£  canfrac^ors.  or  legal  counsel 
representing  former  and  current  M&O 
contractors. 

Dated:  December  1,  YM3. 

Kenneth  M.  Pusateri, 

Genera]  Manager. 

(FR  Doc.  93-29918  Filed  12-7-93;  8:45  am) 
BtLUNQ  CODE  M20-KIMI 

DEPARTMENT  OF  ^UCATION 

Recognition  of  Accrediting  Agencies, 
State  Agencies  for  Approval  of  PubHc 
Postsecondary  Vocational  Education, 
and  State  Agencies  for  Approval  of 
Nurse  Education 

AGENCY:  Department  of  Education. 
action:  Request  for  Comments  on 
Agencies  Applyii^  to  the  Secretary  for 
Initial  Recc^ition  ot  Renewal  of 
Recognition. 

DATES:  Common ters  should  submit  their 
written  comments  by  January  3, 1994  at 
the  address  below. 

FOR  FURTHER  INFORMATION  CONTACT:  Carl 
S.  Person,  Acting  Chief,  Accrediting 
Agency  Evaluation  Branch,  U.S. 
Department  Education,  400  Maryland 
Avenue,  SW..  room  3036  RiOB-3, 
Washington,  DC  20202-5244. 
Telephone:  (202)  708-7417.  individuals 
who  use  a  telecommuni  cations  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-6339  between  8  aon.  a:^  8 
p.m.  Eastern  time,  Monday  through 
Friday. 

Submission  of  Tbird-Paity  Comments: 
The  Secrete^  of  Educedion  recognizes, 
as  reliable  authorities  as  to  the  quality 
of  eduesdion  offered  by  institutions 
within  their  scope,  accrediting  e^encies 
and  State  approval  agencies  for  public 
postsecondary  vocational  education  and 
nurse  education  that  meet  certain 
criteria.  The  purpose  of  this  notice  is  to 
invite  interested  third  parties  to  present 
written  comments  on  the  agencies  listed 
in  this  notice  that  have  applied  for 
initial  or  continued  r^gnition. 

The  National  Advisory  Committee  on 
Institutional  Quality  and  Integrity  (the 
“Advisory  Committee’’)  advises  the 
Secretary  of  Education  on  the 
recognition  of  accrediting  agencies  and 
State  approval  agencies.  The  Advisory 
Commhtee  is  scheduled  to  meet  at  least 
twice  during  1994.  The  first  groiq)  of 
agencies  listed  below  will  be  reviewed 
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during  the  Advisory  Committee’s  first 
scheduled  meeting  of  the  year,  and  the 
second  group  of  agencies  will  be 
reviewed  during  me  Advisory 
Committee’s  second  meeting.  The  exact** 
dates  of  the  Committee  meetings  will  be 
annotmced  in  the  Federal  Register  at  a 
later  date. 

All  written  comments  received 
regarding  the  agencies  listed  in  this 
Notice  will  be  considered  by  the 
Advisory  Committee  and  by  the 
Secretary. 

The  following  agencies  will  be 
reviewed  during  the  first  scheduled 
meeting  of  the  Advisory  Committee  in 
1994.  Nationally  Recognized 
Accrediting  Agencies  and  Associations: 
Interim  Reports  (An  interim  report  is  a 
follow-up  report  on  an  agency’s 
compliance  with  specific  criteria  for 
recognition  that  was  requested  by  the 
Secretary  when  the  Secretary  granted 
recognition  to  the  agency) — 

1.  Accrediting  Commission  of  Career 
Schools/Colleges  of  Technology 
(formerly  the  Accrediting  Commission 
for  Trade  and  Technical  Schools  of 
the  Career  College  Association  and. 
before  that,  the  National  Association 
of  Trade  and  Technical  Schools) 

2.  Accrediting  Council  on  Education  in 
Jovunalism  and  Mass 
Commimications,  Accrediting 
Committee 

3.  American  Association  of  Bible 
Colleges.  Commission  on  Accrediting 

4.  American  Board  of  Funeral  Service 
Education.  Committee  on 
Accreditation 

5.  American  Dietetic  Association. 
Division  of  Education  Accreditation/ 
Approval 

6.  American  Physical  Therapy 
Association.  Commission  on 
Accreditation  in  Education 

7.  American  Society  of  Landscape 
Architects,  Landscape  Architectural 
Accreditation  Board 

8.  Association  for  Clinical  Pastoral 
Education.  Inc..  Accreditation 
Commission 

9.  Association  of  Advanced  Rabbinical 
and  Talmudic  Schools,  Accreditation 
Commission 

10.  Computer  Sciences  Accreditation 
Board,  Inc.,  Computer  Sciences 
Accreditation  Commission 

11.  Council  on  Chiropractic  Education, 
Commission  on  Accreditation 

12.  Council  on  Education  for  Public 
Health 

13.  Coimcil  on  Naturopathic  Medical 
Education,  Commission  on 
Accreditation 

14.  Coimcil  on  Social  Work  Education. 
Commission  on  Education 


15.  Foundation  for  Interior  Design 
Education  Research,  Committee  on 
Accreditation 

16.  Middle  States  Association  of 
Colleges  and  Schools.  Commission  on 
Hi^er  Education 

17.  National  Accrediting  Commission  of 
Cosmetology  Arts  and  Sciences 

18.  National  Architectural  Accrediting 
Board,  Inc. 

19.  National  Association  of  Industrial 
Technolo^ 

20.  National  Association  of  Schools  of 
Art  and  Design.  Commission  on 
Accreditation 

21.  National  Association  of  Schools  of 
Music.  Commission  on  Accreditation 

22.  National  Association  of  Schools  of 
Theatre,  Commission  on 
Accreditation 

23.  National  Council  for  Accreditation 
of  Teacher  Education 

State  Agencies  Recognized  for  the 
Approval  of  Public  Postsecondary 
Vocational  Education: 

Petitions  for  Renewal  of  Recognition — 

1.  Arkansas  State  Board  of  Vocational 
Education 

2.  Kansas  State  Board  of  Education 
Interim  Reports — 

1.  Minnesota  State  Board  of  Technical 
Colleges 

2.  Missouri  State  Board  of  Vocational 
and  Technical  Education 

State  Agencies  Recognized  for  the 
Approval  of  Nurse  Education: 

Petitions  for  Renewal  of  Recognition — 

1.  Colorado  Board  of  Nursing 

2.  Iowa  Board  of  Nursing 

In  accordance  with  the  Federal  policy 
governing  the  granting  of  academic 
degrees  by  Federal  agencies  (approved 
by  letter  from  the  Director.  Bureau  of  the 
Budget,  to  the  Secretary,  Health. 
Education,  and  Welfare,  dated 
December  23, 1954),  the  Secretary  of 
Education  is  required  to  establish  a 
review  committee  to  advise  the 
Secretary  concerning  any  legislation 
that  may  be  proposed  which  would 
authorize  the  granting  of  degrees  by  a 
Federal  agency.  The  review  committee 
forwards  its  recommendation 
concerning  a  Federal  agency’s  proposed 
degree-granting  authority  to  the 
Secretary,  who  then  forwards  the 
committee’s  recommendation  and  the 
Secretary’s  recommendation  to  the 
Office  of  Management  and  Budget  for 
review  and  transmittal  to  the  Congress. 
The  Secretary  uses  the  Advisory 
Committee  as  the  review  committee 
required  for  this  purpose.  Accordingly, 
the  Advisory  Committee  will  review  ^e 
following  institution  at  its  first 
scheduled  meeting  in  1994. 

Proposed  Master’s  Degree — Granting 
Authority: 


1.  School  of  Advanced  Airpower 
Studies  of  the  Air  University, 

Maxwell  Air  Force  Base.  Alabama 
The  following  agencies  will  be 
reviewe4'd%iring  the  second  scheduled 
meeting  of  the  Advisory  Committee  in 
1994. 

Nationally  Recognized  Accrediting 
Agencies  and  Associations: 

Petitions  for  Initial  Recognition — 

1.  American  Board  for  Accreditation  in 
Psychoanalysis  (requested  scope  of 
recognition:  the  accreditation  of 
postgraduate  certificate  programs  in 
psychoanalysis) 

2.  American  Polygraph  Association 
(requested  scope  of  recognition:  the 
accreditation  of  schools  teaching 
polygraphy  or  forensic 
psychophysiology  education 
programs) 

3.  National  Environmental  Health 
Science  and  Protection  Accreditation 
Council  (requested  scope  of 
recognition:  the  accreditation  of 
baccalaureate  programs  in 
environmental  health  science  and 
protection) 

4.  Planning  Accreditation  Board 
(requested  scope  of  recognition:  the 
accreditation  of  programs  leading  to 
bachelor’s  and  master’s  degrees  in 
planning) 

Petitions  for  Renewal  of  Recognition — 

1.  Accrediting  Coimcil  for  Continuing 
Education  and  'Training,  Accrediting 
Commission  (requested  scope  of 
recognition:  the  accreditation  of  non- 
collegiate  continuing  education 
institutions  and  programs) 

2.  National  Home  Study  Council, 
Accrediting  Commission  (requested 
scope  of  recognition:  the  accreditation 
of  home  study  schools  [including 
associate,  baccalaureate,  or  master’s 
degree-granting  home  study  schoors]) 

3.  Transnational  Association  of 
Christian  Schools,  Accrediting 
Conunission  (requested  scope  of 
recognition:  the  accreditation  of 
Christian  postsecondary  institutions 
whose  missions  are  characterized  by  a 
belief  in  Biblical  inerrancy,  Bible 
authority,  and  the  historicity  of  the 
first  eleven  chapters  of  Chnesis  and 
that  offer  certificates,  diplomas,  and/ 
or  associate,  baccalaureate,  and/or 
graduate  degrees) 

Interim  Reports — 

1.  American  Bar  Association,  Council  of 
the  Sechon  of  Legal  Education  and 
Admissions  to  the  Bar 

2.  American  Optometric  Association, 
Council  on  Optometric  Education 

3.  American  Psychological  Association, 
Committee  on  Accreditation 
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4.  American  Veterinary  Medical 
Association,  Committee  on  Veterinary 
Technician  Education  and  Activities 

5.  American  Veterinary  Medical 
Assocktion,  Ceuncil  on  Education 

6.  Association  of  Collegiate  Business 
Schools  and  Programs 

7.  Commiseion  on  Qpticianry 
Accreditation 

8.  New  England  Associatipn  of  Schools 
and  Colleges,  Inc. 

9.  North  Central  Association  of  Colleges 
and  Schools.  Commission  on 
Institutions  of  Higher  Education 

10.  North  Central  Association  of 
Colleges  and  Schools,  Commission  on 
Schools 

11.  Northwest  Association  of  Schools 
and  Colleges,  Commission  on  Colleges 

12.  Society  of  American  Foresters 

13.  Western  Association  of  Schools  and 
Colleges.  Accrediting  Commission  for 
Community  and  Junior  Colleges 
State  Agencies  Recognized  for  the 

Approval  of  Public  Postsecondary 
Vocational  Education: 

Petitions  for  Renewal  of  Recognition — 

1.  Oklahoma  State  Board  of  Vocational 
and  Teclinical  Education 

2.  Oklahoma  State  Regents  of  Higher 
Education 

Public  Inspection  of  Petitions  and 
Third-Party  Comments: 

All  petitions  and  interim  reports,  and 
those  third-party  comments  received  in 
advance  of  die  meeting  at  which  an 
agency  or  institution  will  he  laeviewed 
will  be  available  for  public  inspection  at 
the  U.S.  Department  of  Education,  ROB- 

3.  room  3036,  7th  and  D  Streets,  SW., 
Washington,  DC  20202-5171  between 
the  hours  of  8  a.m.  and  4:30  p.m.. 
Eastern  time,  Monday  through  Friday. 

Dated:  November  30, 1993. 

David  A.  Longanecker, 

Assistant  Secretary  for  Postsecondary 
Education. 

[FR  Doc.  93-29878  Filed  12-7-93;  8:45  am] 
BILUNG  CODE  4000-01-P 


DEPARTMENT  OF  ENERGY 

Wetland  Involvement  for  Remedial 
Actions  at  the  Department  of  Energy’s 
Femald  Environmental  Management 
Project 

AGENCY:  Department  of  Energy  (DOE) 
ACTION:  Notice  of  wetland  involvement. 

SUMMARY:  DOE  proposes  to  conduct 
various  remedial  actions  at  the  Femald 
Environmental  Management  Project, 
located  18  miles  northwest  of 
downtown  Cincinnati,  Ohio.  The 
proposed  activities  are: 


•  Interim  Remedial  Action  for 
Production  Area  Contaminated 
Structures,  Operable  Unit  3, 

•  Reme^al  Actions  for  Silos  1-4, 
Operable  Unit  4, 

•  Vitrification  Pilot  Plant,  Operable 
Unit  4. 

These  activities  may  involve  wetland 
areas,  in  accordance  with  10  CFR  1022, 
Compliance  with  Floodplain/Wetlands 
Environmental  RevieW  Requirements, 
DOE  will  prepare  the  respective  wetland 
assessment  for  each  activity.  The 
proposed  activities  would  be  performed 
in  such  a  manner  so  as  to  avoid  or 
minimize  potential  harm  to  or  within 
the  affected  wetland  areas.  Maps  and 
further  information  are  available  from 
E)OE  at  the  address  below. 

DATES:  Comments  are  due  to  the  address 
below  by  December  23, 1993. 

ADDRESSES:  Mail  comments  and 
requests  for  maps  or  further  information 
about  this  project  to:  Mr.  Wally  Quaider, 
Assistant  Manager,  Technical  Support,  «. 
Femald  Field  Office,  U.S.  Department  of 
Energy,  P.O.  Box  398704,  Cincinnati. 
Ohio  45239-8704.  Fax  comments  to: 
(513)  648-3077. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  on  general  DOE 
floodplain  and  wetlands  environmental 
review  requirements,  contact:  Ms.  Carol 
M.  Borgstrom,  Director,  Office  of  NEPA 
Oversi^t,  EH-25,  U.S.  Department  of 
Energy.  1000  Independence  Avenue, 
SW.,  Washington.  DC  20585,  (202)  586- 
4600  or  (800)  472-2756. 

SUPPLEMENTARY  INFORMATION:  The 
proposed  actions  would  reduce  or 
eliminate  risks  to  human  health  and  the 
environment  through: 

(1)  Decontaminating  and  dismantling 
former  production  facilities  and  above¬ 
grade  and  below-grade  improvements 
within  Operable  Unit  3  to  manage  the 
potential  threat  of  release; 

(2)  Removing,  treating,  and  disposing 
of  Silos  1-4  contents,  stmctures,  and 
berms;  and 

(3)  Consbucting  a  pilot  plant  to 
evaluate,  select,  and  provide  design 
information  on  treatment  alternatives. 

Interim  Remedial  Action  for 
Contaminated  Structures 

The  interim  remedial  action 
associated  with  Operable  Unit  3 
involves  the  former  Production  Area 
and  affiliated  production  facilities  and 
equipment.  The  major  concern  is 
potential  exposiures  to  human  health 
and  the  environment  associated  with 
the  facilities  remaining  in  their  current 
condition  under  the  existing  restoration 
schedule.  The  proposed  activity 
involves  component  and  gross  material 
decontamination  and  dismantlement 


and  interim  storage  of  generated  wastes. 
Approximately- 1.2  acres  of  wetlands  on 
the  perimeter  of  Ujperaible  Unit  3  may  be 
affected.  Potential  wetland  impacts 
could  occrir  from  construction 
equipment  movement  near 
drainageways  and  stockpiled  soil  from 
subgrade  removal  and  dwontamination 
activities,  resulting  in  the  possible 
destruction  of  or  sediment  deposition 
into  the  wetland  areas.  Potentially 
impacted  wetland  areas  consist  of  man¬ 
made  drainageways  with  minimal 
quality  habitat. 

Remedial  Actioos^Dr  Silos  1-4 

Remedial  activiti^  associated  with 
Operable  Unit  4  (Siles  1-4)  may 
necessitate  construction  of  an  access 
road  over  a  0.52-acre  wetland  consisting 
of  a  drainage  ditch.  If  the  access  road  is 
needed  to  access  the  site  for  a  proposed 
disposal  facility.,  a  portion  of  the 
drainage  ditcdi  (20  feet  wide)  would  be 
permanently  filled. 

Vitrification  Pilot  Plant 

The  primary  goal  of  the  Operable  Unit 
4  pilot  plant  is  to  demonstrate  and 
confirm  the  proposed  technology 
(vitrification)  for  remediating  Silos  1-4 
contents.  Activities  would  involve  two 
phases.  Phase  I  is  to  construct  and 
operate  a  system  on  a  surrogate  material 
(sand  and  bentonite)  to  ensure  all  unit 
operations  function  safely  before 
processing  the  K-65  (Silos  1  and  2) 
residues.  Phase  II  of  the  project  would 
demonstrate  vitrification  capability  on 
actual  K-65  material  from  Silos  1  and  2 
but  would  not  impact  any  wetlands. 

Phase  I  would  involve  construction 
activities,  i.e.,  installation  of  three 
roadways  that  may  impact  a  0.15-acre 
wetland  area  east  of  the  K-65  Silos. 

In  accordance  with  DOE  regulations 
for  compliance  with  floodplain  and 
wetlands  environmenteil  review 
requirements  (10  CFR  part  1022),  DOE 
will  prepare  a  wetland  assessment  for 
each  proposed  activity,  which  will  be 
included  in  the  respective  documents 
being  prepared  for  each  of  the  proposed 
activities  in  accordance  with  the 
requirements  of  the  National  j 

Environmental  Policy  Act.  | 

Issued  in  Washington,  DC,  this  30th  day  of 
November  1993.  : 

James  J.  Fiore,  | 

Director,  Office  of  Eastern  Area  Programs.  j 

Office  of  Environmental  Restoration.  | 

[FR  Doc.  93-29941  Filed  12-7-93;  8:45  am]  i 
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Energy  Information  Administration 

Agency  information  Collections  Under 
Review  by  the  Office  of  Management 
and  Budget  ^ 

AGENCY:  Energy  Information 
Administration. 

ACTION:  Notice  of  request  submitted  for 
expedited  review  by  the  Office  of 
M^agement  and  Budget. 

SUMMARY:  The  Energy  Information 
Administration  (ELA)  has  submitted  the 
energy  information  coUection(s)  listed  at 
the  end  of  this  notice  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  under  provisions  of  the 
Paperwork  Reduction  Act  (Pub.  L.  96- 
511, 44  U.S.C.  3501  et  seq.).  The  listing 
does  not  include  collections  of 
information  contained  in  new  or  revised 
regulations  which  are  to  be  submitted 
imder  section  3504(h)  of  the  Paperwork 
Reduction  Act,  nor  management  and 
procurement  assistance  requirements 
collected  by  the  Department  of  Energy 
(DOE). 

Eadi  energy  contains  the  following 
information:  (1)  The  sponsor  of  the 
collection:  (2)  Collection  number(s);  (3) 
Current  OMB  docket  number  (if 
applicable);  (4)  Collection  title;  (5)  Type 
of  request,  e.g.,  new,  revision,  extension, 
or  reinstatement;  (6)  Frequency  of 
collection;  (7)  Response  obligation,  i.e., 
mandatory,  voluntary,  or  required  to 
obtain  or  retain  benefit;  (8)  Affected 
public;  (9)  An  estimate  of  the  number  of 
respondents  per  report  period;  (10)  An 
estimate  of  the  niunber  of  responses  per 
respondent  annually;  (11)  An  estimate 


of  the  average  hours  per  response:  (12) 
The  estimated  total  annual  respondent 
burden;  and  (13)  A  brief  abstract 
describing  the  proposed  collection  and 
the  respondents. 

DATES:  EXIE  has  requested  expedited 
OMB  approval  by  December  10, 1993. 
The  Desk  Officer  may  be  telephoned  at 
(202)  395-3084.  (Also,  please  notify  the 
EIA  contact  listed  below.) 

ADDRESSES:  Address  comments  to  the 
Department  of  Energy  Desk  Officer, 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  726  Jackson  Place  NW., 
Washington.  DC  20503.  (Comments 
should  be  addressed  to  the  Office  of 
Statistical  Standards  at  the  address 
below.) 

FOR  FURTHER  INFORMATION  AND  COPIES  OF 
RELEVANT  MATERIALS  CONTACT:  Jay 
Casselberry,  Office  of  Statistic^ 
Standards,  (EI-73),  Forrestal  Building, 
U.S.  Department  of  Energy,  Washington. 
DC  20585.  Mr.  Casselberry  may  be 
telephoned  at  (202)  254-5348. 
SUPPLEMENTARY  INFORMATION:  The 
energy  information  collection  submitted 
to  OMB  for  review  was; 

1.  Energy  Information  Administration, 
Office  of  Oil  and  Gas 

2.  EIA-800,  804-810,  807,  810-814,  816, 
817,  819A.  819M,  820,  and  825 

3. 1905-0165 

4.  Petroleum  Supply  Reporting  System 

5.  Revision 

6.  Triennially 

7.  Mandatory 

8.  Businesses  or  other  for-profit;  Federal 
agencies  or  employees 


9.  3,506  respondents 

10. 15.18  responses 

11. 1.14  hours  per  response 

12.  60,680  hours  , 

13.  The  Petreleiim  Supply  Reporting 
System  collects  information  needed 
for  determining  the  supply  and 
disposition  of  crude  petroleum, 
petroleum  products,  and  natural  gas 
liquids.  These  data  are  published  by 
the  EIA.  Respondents  are  producers  of 
oxygenates,  operators  of  petroleum 
reflag  facilities,  blending  plants 
bulk  terminals,  crude  oil  and  product 
pipelines,  natural  gas  plant  facilities, 
tankers  and  barges,  and  oil  importers. 
The  modifications  proposed  are  the 
discontinuance  of  EIA-818,  Monthly 
International  Energy  Agency  Imports/ 
Stocks-At-Sea  Report,  and  EIA-822A- 
D,  Oxygenate  Operations 
Identification  Survey,  and  the 
addition  of  two  data  cells  previously 
collected  on  EIA-822A-D  on  fuel 
ethanol  production  and  stocks  to  the 
EIA-819A,  Annual  Oxygenate 
Capacity  Report.  A  copy  of  the  revised 
Form  E1A-819A  and  instructions  is 
included  with  this  notice. 

Statutory  Authority:  Section  2(a)  of  the 
Paperwork  Reduction  Act  of  1980  (Pub.  L. 
96-511),  which  amended  Chapter  35  of  Title 
44  United  States  Code.  (See  44  U.S.C.  3506(a) 
and  (c)(1).) 

Issued  in  Washington,  DC,  December  3, 
1993. 

Yvoiuie  M.  Bishop, 

Director,  Statistical  Standards.  Energy 
Information  Administration. 

BILUNQ  CODE  64SO-01-M 
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Energy  Information  Administration 

U.S.  DEPARTMENT  OF  ENERGY 

Petroleum  Supply  Reporting  System 

ANNUAL  OXYGENATE  CAPACITY  REPORT 
FORME1A-819A 


Fotin  Approved 
\  OMB  No.  1905-016S 
'  jExpIratloa  Datr.  01/3179S 


Reporting  Company  Name 
Strcet/RFD/PO  Address 


Zip  Code 


Enter  the  name  of  the 
reporting  company. 
Address  information  is 
required  ONLY  if  you  are 
reporting  a  change. 


Plant  Name  _ 

RcpKJrt  Period:  Year  -  1994 


1  Production  Capacity  (Barrels  per  Day) 


Product 


Fuel  Ethanol 


Ethyl  tertiary  butyl  ether  (ETBE) 


Methanol 


Methyl  tertiary  butyl  ether  (MTBE) 


Tertiary  amyl  methyl  ether  (TAME) 


Tertiary  butyl  alcohol  (TBA) 


Other  Oxygenates*  (specify) 


EIA  ID  Number  |  |  |  |  |  |  |  |  |  | 
If  a  resubmission,  insert  X  in  the  block 


January  1, 1995 
Projected 


*  Other  aliphatic  alcohols  and  aliphatic  ethers  intended  for  motor  gasoline  blending. 


2  Fuel  Ethanol  Production  and  Stocks  (Thousand  Barrels) 


1993  Actual 
Production 


Stock  Level 

as  ofDecember  31. 1993 


Fuel  Ethanol 


Comments:  Identify  any  unusual  aspects  of  your  report  year’s  operations. 


Name  of  person  to  contact  regarding  this  report  (please  print) 


Telephone  Number  (AQ  (  )  Ext 


CERTIFICATION:  1  certify  that  the  information  provided  herein  and  appended  hereto  is  true  and  accurate  to  the  best  of  my  knowledge. 


Name  (please  print) _  Title  _ 

Signature  _ _ _  Date  _ 


Title  18.  U.S.C.  1001  makes  it  a  crime  for  any  person  knowingly  and  wQlingly  to  make  to  any  Agency  or  Department  of  the  United  States  any  false, 
fictitious  or  fraudulent  statements  as  to  any  matter  within  its  jurisdiction. 
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*  ExpiratioB  Date:  01/31/96 


Energy  Iatenea<k>»  Aiatatstradon 

U.S.  DEPARTMENT  OF  ENERGY 

Petraienwi  Snppty  RepaiUng  Syatew 

ANNUAL  OXYGENATE  CAPACITY  REPORT 
FORMEIA-819A 
INSTRUCTIONS 


For  help  in  completing  this  form,  please  contact  the 
Form  E1A-819A  Pn^ect  Manager  at  (202)  586-8384. 


I.  PURPOSE 


Mail: 


The  Energy  Information  Administration  (ElA)  Form  E1A-819A, 
“Annual  C^’genate  Capacity  Report."  is  used  to  collect  data  on 
current  and  projected  production  capacities  and  annual 
production  and  end-of-year  hnrentoiies  for  fuel  ethanol  of  all 
facilities  that  produce  or  dtsiill  oxygenates  pursuant  to  Section 
13(b)  of  the  Federal  Energy  Administration  (FEA)  Act  of  1974, 
Public  Law  93-275. 

The  data  appear  in  the  annual  Energy  Information  Administration 
(ElA)  publication.  Petroleum  Supply  Annual. 


Energy  Information  Administration 
Mail  Station  BG-094  Forrestal 
U.S.  Department  of  Energy 
Washington,  DC  20585 


Facsimile: 

Equipment: 
Compatibility: 
Receiving  Speed(s): 
Telephone  Nos.: 


Hewlett  Packard  FAX  310 
1, 2,  and  3 
30  secs,  to  6  mins. 

(202)  586-6323 
a02)  586-6410 


II.  WHO  MUST  SUBMIT 

The  Form  EIA-819A,  "Annual  Oxygenate  Capacity  Report," 
must  be  completed  by  the  operators  of  all  operating  and  idle 
facilities  that  produce  or  distill  oxygenates  (including  fuel-grade 
ethanol  producers.  MTBE  plants,  petrochemical  plants  and 
-  refineries  that  produce  oxygenates  as  part  of  their  operations), 
and  new  plants  under  construction  located  in  the  50  States,  the 
District  of  Columbia.  Puerto  Rico,  the  Virgin  Islands,  Guam  and 
other  U.S.  possessions. 

III.  WHEN  TO  SUBMIT 


Verification  Nos.:  (202)  586-6214 

(202)  586-3219 

To  ensure  receipt  of  complete  legible  data,  companies  should  call 
the  verification  numbers  upon  completion  of  transmission  and 
obtain  the  name  of  the  peison  who  verified  receipt  of  their  data. 

V.  FORM  COMPLETION  PROCEDURES 

A.  RESPONDENT  IDENTIFICATION/ 

REPORT  PERIOD 


The  Form  E1A-819A  must  be  mailed  (postmarked)  to  the  ElA  by 
the  15th  day  of  February’  of  the  report  year. 

IV.  WHERE  TO  SUBMIT 

Survey  forms  can  be  submitted  by  either  mailing  to  the  address 
listed  below  or  by  using  facsimile  equipment.  Respondents 
submitting  data  by  telephone  are  required  to  follow-up  with  a 
ceilified  submission. 


Respondent  Identification 

Enter  the  name  of  the  reporting  company.  Address  information  is 
required  only  if  there  has  been  a  change. 

Plant  Name/EIA  Identification  (ID)  Number' 

Enter  the  name  of  the  plant. 

Enter  the  10-digit  EIA  ID  Number.  If  you  do  not  have  a  number, 
submit  your  report  leaving  this  field  blank.  EIA  will  advise  you 
of  the  number. 


Energy  Informatioa  AdministratinB 
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Resubmission 

Resubmissions  are  required  whenever  an  enor  greater  than  5 
percent  of  the  true  value  is  discovei;ed  by  a  respondent  or  if 
requested  by  the  EIA. 

Enter  "X"  in  the  resubmission  block  if  you  are  conecting 
information  previously  reported. 

Identify  only  those  data  celts^and  lines  which  are  affected  by  the 
changes.  You  are  not  required  to  file  a  complete  form  when  you 
resubmit,  but  be  sure  to  complete  the  EIA  ID  number,  contact 
information  and  certification  blocks. 

B.  OXYGENATE  ACTIVITY 

Definitions  of  petroleum,  products  and  other  terms  are  provided 
for  your  use.  Please  refer  to  these  definitions  before  completing 
the  survey  form. 

Production  Capacity 

Report  all  quantities  to  the  nearest  whole  number  in  barrels 
per  day  (42  U.S.  gallons/barrel)* 

Report  the  maximum  amount  of  product  that  can  be 
produced  at  this  facility  that  is  intended  for  blending  into 
motor  gasoline.  Fuel  ethanol  production  capacity  represents 
the  peak  sustainable  capacity  of  the  facility  and  should  take 
into  account  limitations  such  as  the  capacity  to  dehydrate  and 
purify. 

Production  Capacity  is  defined  as: 

Operating  Capacity  •  capacity  in  operation  as  of  January 

1. 

Idle  Capacity  •  capacity  not  in  operation  and  not  under 
active  repair,  but  capable  of  being  placed  in  operation 
within  30  days;  or  capacity  not  in  operation  but  under 
active  repair  which  can  be  completed  in  90  days. 

The  total  capacity  for  an  individual  unit  must  be  either  idle 
or  operating  on  January  1  of  the  current  report  year.  Do  not 
report  percentages  of  capacity  as  operating  and  idle  based  on 
production. 

Projections  of  production  capacity  for  next  year  should 
include  operating,  idle,  and  any  additional  capacities  slated 
for  completion  as  of  January  of  the  next  year. 

Do  not  include  as  independent  capacities  the  amount  of 
oxygenates  produced  as  byproducts  of  other  processes.  For 
example,  if  a  byproduct  (e.g.,  TAME  or  TBA)  is  produced 
when  producing  MTBE,  include  the  byproducts  in  the 
production  capacity  for  MTBE. 


the  oxygenate  being  produced  as  of  January  1  as  operating. 
The  production  capacity  of  the  oxyg^te  not  being  produced 
as  of  Januaiy  1  should  be  reported  as  idle.  Please  note  this 
capability  in  the  Comments  section  of  the  form. 

Fuel  Ethanol  Production  and  Stocks 

Report  all  quantities  to  the  nearest  whole  number  in 
thousand  barrels  (42  U.S.  gallons/barrel).  Quantities  ending 
in  499  or  less  are  rounded  down,  and  quantities  ending  in  500 
or  more  are  rounded  up  (e.g.,  106,499  barrels  are  reported  at 
106  and  106,500  barrels  are  reported  as  107). 

Report  stocks  of  oxygenates  in  the  custody  of  the  facility 
regardless  of  ownership.  Include  stocks  i^  aboveground  and 
underground  storage  as  well  as  rail  cars  associated  with  the 
facility.  Exclude  inventories  in  leased  tankage  at  other 
facilities.  Reported  stock  quantities  should  represent  actual 
measured  inventories  where  an  actual  physical  mea.<iurement 
is  possible. 

Report  all  domestic  and  foreign  stocks  held  in  pipelines  and 
working  tanks  and  in  transit  thereto,  except  those  in  transit 
by  pipelines  which  you  do  not  operate.  Include  foreign  stocks 
only  after  entry  through  Customs.  Exclude  stocks  of  foreign 
origin  held  in  bond. 

For  purposes  of  this  report,  "entry  through  Customs"  is  said 
to  occur  on:  • 

the  "enti7  date"  specified  on  the  U.S.  Customs  Form 
7501,  "Entry  Summary;"  or 

the  "import  date"  specified  on  the  U.S.  Customs  Form 
214,  "Application  for  Foreign  Trade  Zone  Admission 
and/or  Status  Designation;"  or 

the  "date  of  withdrawal"  specified  on  the  U.S.  Customs 
Form  CF  7505,  "Warehouse  Withdrawal  for 
Consumption; "  or 

the  "date  of  withdrawal"  specified  on  the  U.S.  Customs 
Form  CF  7506,  "Warehouse  Withdrawal  Conditionally 
Free  of  Duty,  and  Permit;"  or 

the  "date  of  exportation"  specified  on  the  U.S. 
Department  of  Commerce  Form  7525- V,  "Shipper’s 
Export  Declaration,"  for  shipments  from  Puerto  Rico  to 
the  50  States  and  the  District  of  Columbia. 

C.  COMMENTS 

Explain  any  unusual  or  substantially  different  aspects  of  your 
report  year’s  operations  that  affect  the  data  reported. 


Facilities  with  the  capability  of  switching  production  between 
similar  oxygenates  should  report  the  production  capacity  of 
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D.  CQNTA<?r  INFORMATION  AND 
CERTIFICATION  BLOCKS 

Enter  the  name  and  telephone  oomber  of  the  person  to  be 
contacted  for  further  information  regarding  this  form.  Check  the 
box  provided  if  the  contact  name  and/or  telephone  number  are 
.  different  from  those  shown  on  the  report  for  the  preceding  year. 

Enter  the  name  and  title  of  the  mdividual  your  company  has 
designated  to  certify  the  accuracy  of  the  data. 

Sign  the  "certification*  block  and  enter  the  current  date. 

VI.  PROVISIONS  REGARDING 

CONFIDENTIALITY  OF  INFORMATION 

The  Office  of  Legal  Counsel  of  the  Department  of  Justice 
concluded  on  March  20,  1991,  that  the  Federal  Energy 
Administration  Act  requires  the  Energy  Information 
Administration  to  provide  company-specific  data  to  the 
Department  of  Justice,  or  to  any  other  Federal  agency  when 
requested  for  (rfficial  use,  which  may  include  enforcement  of 
Federal  law.  The  information  contained  on  this  form  may  also  be 
made  available,  upon  request,  to  another  component  of  the 
Department  of  Energy  (DOE),  to  any  Committee  of  Congress, 
the  General  Accounting  Office,  or  other  Congressional  agencies 
authorized  by  law  to  receive  such  information.  A  court  of 
competent  jurisdiction  may  obtain  this  information  in  response  to 
an  order. 

The  mformation  on  current  year  production  capacity  on 
Form  EX\-819A  b  not  considered  as  confidential  and 
company  identifiable  data  will  be  pubKshed  in  the  Petroitum 
Supply  Annual.  Projected  year  production  capacity,  fuel 
ethanol  productiott  and  end-of-year  stocks  on  the  Form 


EIA-819A  are  kept  confidential  and  not  disclo^d  to  the  public  to 
the  extent  that  it  satisfies  the  criteria  for  exemption  under  the 
Freedom  of  Information  Act  (FOIA),  5  U.S.C.  5552,  the  DOE 
regulations,  10  C.F.R.  §1004.11,  liiriplementing  the  FOIA,  and 
the  Trade  Secrets  Act,  18  U.S.C.  §1905. 

Upon  receipt  of  a  request  for  this  information  under  the  FOIA, 
the  DOE  shall  make  a  final  determination  whether  the 
information  is  exempt  from  disclosure  in  accordance  with  the 
procedures  and  criteria  provided  in  the  regulations.  To  assist  us 
in  this  determination,  respondents  should  demonstrate  to  the 
DOE  that,  for  example,  their  information  contains  trade  secrets 
or  commercial  or  financial  information  whose  release  would  be 
likely  to  cause  substantial  harm  to  their  company’s  competitive 
position.  A  letter  accompanying  the  submission  that  explains  (on 
an  element-by-element  basis)  the  reasons  why  the  information 
would  be  likely  to  cause  the  respondent  substantial  competitive 
harm  if  released  to  the  public  would  aid  in  this  determination.  A 
new  justification  does  not  need  to  be  provided  each  time 
information  is  submitted  on  the  form,  if  the  company  has 
previously  submitted  a  justification  for  that  information  and  the 
justification  has  not  changed. 

Vn.  SANCTIONS 

The  timely  submission  of  Form  EIA-819A  by  those  required  to 
report  is  mandatory  under  Section  13(b)  of  the  Federal  Energy 
Administration  Act  of  1974  (FEAA)  (Public  Law  93-275),  as 
amended.  Failure  to  respond  may  result  in  a  civil  penalty  of  not 
more  than  $2,500  for  each  violation,  or  a  fine  of  not  more  than 
$5,000  for  each  willful  violation.  The  government  may  bring  a 
civil  action  to  prohibit  reporting  violations  which  may  result  in  a 
temporary  restraining  order  or  a  preliminary  or  permanent 
injunction  without  bond.  In  such  civil  action,  the  court  may  also 
issue  mandatory  injunctions  commanding  any  person  to  comply 
with  these  reporting  requirements. 


(PR  Doc.  93-29940  Filed  12-7-93;  8:45  amj 
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Agency  information  Collections  Under 
Review  by  the  Office  of  Management 
and  Budget 

AGENCY:  Energy  Information 
Administration. 

ACTION:  Notice  of  requests  submitted  for 
view  by  the  Office  of  Management  and 
Budget. 

SUMMARY:  The  Energy  Information 
Administration  (EIA)  has  submitted  the 
energy  information  collection(s)  listed  at 
the  end  of  this  notice  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  under  provisions  of  the 
Paperwork  Reduction  Act  (Pub.  L.  No. 
96-511,  44  U.S.C  3501  et  seq.).  The 
listing  does  not  include  collections  of 
information  contained  in  new  or  revised 
regulations  which  are  to  be  submitted 
under  section  3504(h)  of  the  Paperwork 
Reduction  Act,  nor  management  and 
procurement  assistance  reqiiirements 
collected  by  the  Department  of  Energy 
(DOE). 

Each  entry  contains  the  following 
information:  (1)  The  sponsor  of  the 
collection;  (2)  Collection  number(s);  (3) 
Current  OMB  docket  number  (if 
applicable);  (4)  Collection  title;  (5)  Type 
of  request  e.g.,  new,  revision,  extension, 
or  reinstatement;  (6)  Frequency  of 
collection;  (7)  Response  obligation,  i.e., 
mandatory,  voluntary,  or  required  to 
obtain  or  retain  benefit;  (8)  Afiected 
public;  (9)  An  estimate  of  the  number  of 
respondents  per  report  period;  (10)  An 
estimate  of  the  number  of  responses  per 
respondent  annually;  (11)  An  estimate 
of  ffie  average  hours  per  response;  (12) 
The  estimated  total  annual  respondent 
burden;  and  (13)  A  brief  abstract 
describing  the  proposed  collection  and 
the  respondents. 

OATES:  Comments  must  be  filed  within 
30  days  of  publication  of  this  notice.  If 
you  anticipate  that  you  will  be 
submitting  comments  but  find  it 
difficult  to  do  so  within  the  time 
allowed  by  this  notice,  you  should 
advise  the  OMB  DOE  Desk  Officer  listed 
below  of  your  intention  to  do  so,  as  soon 
as  possible.  The  Desk  Officer  may  be 
telephoned  at  (202)  395-3084.  (Also, 
please  notify  the  EIA  contact  listed 
below.) 

ADDRESSES:  Address  comments  to  the 
Department  of  Energy  Desk  Officer, 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  726  Jackson  Place  NW., 
Washington,  DC  20503.  (Comments 
should  also  be  addressed  to  the  Office 
of  Statistical  Standards  at  the  address 
below.) 

FOR  FURTHER  INFORMATION  AND  COPIES  OF 
RELEVANT  MATERIALS  CONTACT: 


Jay  Casselberry,  Office  of  Statistical 
Standards.  (EI-73),  Forrestal  Building, 
U.S.  Department  of  Energy,  Washington, 
DC  20585.  Mr.  Casselberry  may  be 
telephoned  at  (202)  254-5348. 
SUPPLEMENTARY  INFORMATION:  The  first 
energy  information  collection  submitted 
to  OMB  for  review  was. 

1.  Federal  Energy  Regulatory 

Commission  .  ./'■ 

2.  FERC-597 

3. 1902- 0163 

4.  Customer  Satisfaction  Survey 

5.  Revision 

6.  On  Occasion 

7.  Volxmtary 

8.  Businesses  or  other  for-profit;  Small 
businesses  or  organizations 

9. 100  respondents 

10. 1  response  * 

11.  .15  hours  per  response 
12. 15  hours 

13.  The  Federal  Energy  Regulatory 
Commission  is  conducting  a 
voluntary  survey  of  the  services 
perform^  by  its  staff  in  the  Public 
Reference  Room.  The  Commission  is 
requesting  that  the  public  evaluate  the 
sei^ces  provided  by  its  staff  and  to 
indicate  if  changes  are  necessary  to 
improve  the  current  services. 

The  second  energy  information 
collection  submitted  to  OMB  for  review 
was: 

1.  Federal  Energy  Regulatory 
Commission 

2.  FERC-542A 

3. 1902- 0129 

4.  Gas  Pipeline  Rates:  Tracking  and 
Recovery  of  Alaska  Natural  G€is 
Transportation  System  (ANGTS) 
Charges 

5.  Extension 

6.  On  occasion;  Other  (Standby 
Authority) 

7.  Mandatory 

8.  Businesses  or  other  for-profit 

9. 1  respondent 

10. 1  response 

11. 1  hour  per  response 

12. 1  hoxir 

13.  Pursuant  to  Section  9  of  the  Alaska 
Natxiral  Gas  Transportation  Act  and 
Sections  4.5,  and  16  of  the  Natural 
Gas  Act,  the  Commission  requires 
these  data  to  determine  if  the  ANGTS’ 
rates  and  charges  comply  with  these 
requirements. 

Statutory  Authnity:  Section  2(a)  of  the 
Paperwori:  Reduction  Act  of  1980  (Pub.  L 
96-511),  which  amended  Chapter  35  of  Title 
44  United  States  Code  (She  44  U.S.C  3506(a) 
and  (c)(1).) 

Issued  in  Washington,  DC.  December  2, 
1993 

Yvonne  M.  Bishop, 

Director,  Statistical  Standards. 

[FR  Doc.  93-29943  Filed  12-7-93;  8:45  am] 
BIUJNQ  CODE  84S0-<)1-M 


Guidelines  for  Vpluntary  Reporting  of 
Greenhouse  Gas  Emissions  and 
Reductions,  and  Carbon  Sequestration 

AGENCY:  Office  of  Policy,  Planning,  and 
Program  Evaluation,  DOE. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  A  public  workshop  and 
meeting  on  industrial  sector  issues  in 
the  development  of  a  volrmtary 
reporting  program  for  greenhouse  gas 
emissions,  reductions  and  carbon 
sequestration  will  be  held  by  the  DOE 
Office  of  Policy,  Plaiming  and  Program 
Evaluation.  This  is  the  sixth  and  final 
workshop  in  a  series^fotended  to 
facilitate  preparation*  of  the  guidelines 
for  the  reporting  progreun. 

DATES  AND  ADDRESSES:  The  industrial 
sector  workshop  will  be  held  December 
16, 1993  at  the  Crystal  Gateway 
Marriott,  1700  Jefferson  Davis  Highway, 
Arlington,  VA  22202.  The  workshop 
^will  l^in  at  8:30  a.m.  and  adjourn  at  5 
*p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 

To  obtain  more  information  on  the 
workshop  call  Ms.  Debbie  Stowell  at 
(202)  58^7767.  To  obtain  a  copy  of  the 
Options  Identification  Document 
regarding  the  industrial  sector,  c^l  (202) 
646-7896.  Copies  of  the  document  will 
be  available  approximately  one  week 
before  the  wor^hop. 

SUPPLEMENTARY  INFORMATION:  On  July 
27, 1993,  DOE  requested  comment  on 
the  initial  development  stage  of  the 
guidelines  for  voluntary  reporting, 
imder  section  1605(b)  of  the  Energy 
Policy  Act  of  1992,  of  greenhouse  gas 
emissions  and  their  reductions  and 
carbon  fixation  (58  FR  40116).  For  a 
more  detailed  discussion  of  issues  in  the 
development  of  the  guidelines,  the 
reader  is  referred  to  the  discussion  in 
the  July  27  notice.  As  part  of  the 
guideline  development  process,  DOE  is 
hosting  a  series  of  public  workshops 
and  meetings. 

It  is  anticipated  that  the  workshop  on 
industrial  issues  will  focus  on 
instituticmal  and  technical  issues  related 
to: 

•  Energy  efficiency  improvements 
and  energy  use  reductions; 

•  Fuel  switching; 

•  Co-generation  and  self-generation; 

•  Dir^  control  of  combustion 
emissions; 

•  Non-combustion  CO2  emissions; 

•  Methane  sources  including 
landfills,  coal  mining  and  natural  gas 
systems; 

•  Nitrous  oxide  sources; 

•  Halogenated  substances;  and 

•  Recycling. 

For  each  of  ^ese  topics,  a  panel  of 
invited  participants  will  addmss  issues 


64568 


Federal  Register  /  Vol.  58,  No.  234  /  Wednesday,  December  8,  1993  /  Notices 


and  options  identified  in  the  Options 
Identification  Document  and  discuss 
these  witlrother  workshop  participants. 
There  will  be  an  opportunity  for  brief 
oral  statements  from  the  public  on  th^ 
issues  imder  consideration  during  the 
day’s  session. 

The  goal  of  the  workshop  is  to 
develop  the  fullest  information  on 
alternative  options,  not  to  reach  any 
concensus  of  opinion  nor  to  make 
collective  recommendations. 

Abraham  E.  Haapal, 

Deputy  Assistant  Secretary,  Economic  and 
Environmental  Analysis.  Office  of  Policy, 
Planning  and  Program  Valuation. 

[FR  Doc.  93-29942  Filed  12-7-93;  8:45  am] 
aa^jNG  cooc  mso-oi-m 


Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP94-95-000,  et  al.] 

KN  Wattenberg  Transmission  Limited 
Liability  Company,  et  al.;  Natural  Gas 
Certificate  Rlings 

November  30, 1993. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  K  N  Wattenberg  Transmission 
Limited  Liability  Co. 

[Docket  No.  CP94-95-0001 

Take  notice  that  on  November  19, 
1993,  K  N  Wattenberg  Transmission 
Limited  Liability  Company  (K  N 
Wattenberg),  P.O.  Box  281304, 
Lakewood,  Colorado  80228,  filed  in 
Docket  No.  CP94-95-000  a  request 
pursuant  to  §  157.205  of  the 
Commission’s  Regulations  imder  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  install  a  new  delivery 
point,  under  K  N  Wattenberg’s  blanket 
certificate  issued  in  Docket  No.  CP92- 
203-000  pursucmt  to  Section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

K  N  Wattenberg  proposes  to  install 
and  operate  a  new  tap  and  valve  setting 
which  will  be  used  as  a  delivery  point 
under  an  existing  transportation 
agreement  with  Associated  Natural  Gas, 
Inc.  (Associated)  in  Weld  County, 
Colorado. 

K  N  Wattenberg  states  that  the 
projected  peak  day  delivery  at  the 
proposed  point  would  be  8,000  MMBtu. 
K  N  Wattenberg  states  further  that  the 
cost  of  the  facilities  is  estimated  to  be 
$20,000  and  that  K  N  Wattenberg  would 
be  reimbursed  for  the  cost  of  the 
facilities  by  K  N  Front  Range  Gathering 
Company. 


Comment  date:  January  14, 1994,  in 
accordance  with  Standa^  Paragraph  G 
at  the  end  of  this  notice. 

2.  Trunkline  Gas  Co. 

[Docket  No.  CP94-10(M)00] 

Take  notice  that  on  November  22, 

1993,  Trunkline  Gas  Company 
(Trunkline),  P.O.  Box  1642,  Houston, 
Texas  77251-1642,  filed  in  Docket  No. 
CP94-100-000  a  request  pursuant  to 
§  157.205  of  the  Commission’s 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to 
operate  an  existing  delivery  point, 
constructed  pursuant  to  Section  311  of 
the  Natural  Gas  Policy  Act,  as  a 
jurisdictional  facility  imder  Trunkline’s 
blanket  certificate  issued  in  Docket  No. 
CP83-84-000  pursuant  to  Section  7  of 
the  Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Specifically,  Trunkline  proposes  to 
convert  the  delivery  facilities,  located  in 
Marshall  County,  Indiana,  to 
jurisdictional  facilities  in  order  to 
utilize  the  facilities  for  transportation 
service  which  would  be  provided  under 
Trunkline’s  blanket  transportation 
certificate.  Trunkline  states  that  the 
facilities  were  originally  constructed  to 
provide  transportation  service  to 
Crossroads  Pipeline  Company. 

Trunkline  further  states  that  the 
maximum  capacity  of  the  facilities  is 
300,000  Mcf  per  day.  Trunkline  does 
not  propose  to  construct  any  facilities 
herein,  it  is  stated. 

Trunkline  asserts  that  the  change  in 
authorization  is  requested  in  order  to 
increase  flexibility  for  the  use  of  the 
delivery  frcilities  by  Trunkline’s 
customers  in  the  selection  of 
transportation  services. 

Comment  date:  January  14, 1994,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

3.  ANR  Pipeline  Co. 

[Docket  No.  CP94-108-000] 

Take  notice  that  on  November  24, 
1993,  ANR  Pipeline  Company  (ANR), 
500  Renaissance  Center,  Detroit, 
Michigan  48243,  filed  in  Docket  No. 
CP94-1 08-000  an  application  pursuant 
to  Section  7(b)  of  the  Natural  Gas  Act  for 
permission  and  approval  to  abandon 
certain  natural  gas  transportation 
services  for  No^em  Natural  Gas 
Company  (Northern),  all  as  more  fully 
set  forth  in  the  application  which  is  on 
file  with  the  Commission  and  open  to 
public  inspection. 

It  is  stated  that  by  orders  issued  in 
Docket  Nos.  CP80-119,  CP80-213, 
CP80-309  and  CP80-209-000, 001  and 


002,  ANR  was  authorized,  pursuant  to 
agreements  designated  as  Rate 
S^edules  X-104,  X-108,  X-119,  and  ’ 
X-123  respectively,  to  transport  natural 
gas  for  Northern  frem  various  receipt 
points’ in  Louisiana  and  redeliver  the 
gas  for  the  account  of  Northern  at 
various  delivery  points  in  Louisiana  and 
Kansas. 

It  is  said  that  as  a  result  of  Northern’s 
restructuring  under  Order  No.  636, 
Northern  no  longer  requires  the 
transportation  services  provided  by 
ANR  under  Rate  Schedules  X-104,  X- 
108,  X-119  and  X-123  and  therefore  the 
agreements  have  been  terminated 
pursuant  to  mutual  written  agreement  of 
the  parties.  ANR  requests  that  the 
abandonments  be  made  effective  August 
1, 1993. 

No  facilities  are  proposed  to  be 
abandoned  herein. 

Comment  date:  December  21. 1993,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

4.  Natural  Gas  Pipeline  Co.  of  America 
[Docket  No.  CP94-104-000] 

Take  notice  that  on  November  23. 

1993,  Natural  Gas  Pipeline  Company  of 
America  (Natural),  701  East  22nd  Street, 
Lombard,  Illinois  60148,  filed  in  Docket 
No.  CP94-104-000  an  application 
pursuant  to  Section  7fb)  of  the  Natural 
Gas  Act  for  permission  and  approval  to 
abandon  the  firm  transportation  service 
to  ANR  Pipeline  Company  (ANR)  which 
was  authorized  in  Docket  No.  CP81- 
195-000  and  allow  Natural  and  ANR  to 
make  up  any  imbalances  from  such 
service,  all  as  more  fully  set  forth  in  the 
application  on  file  with  the  Commission 
and  open  to  public  inspection. 

Natural  proposes  to  abandon  the  firm 
transportation  service  for  ANR  under 
Natural’s  Rate  Schedule  X-123,  which 
was  authorized  in  Docket  No.  CP81- 
195-000,  and  allow  Natural  and  ANR  to 
make  up  any  imbalances  from  such 
service,  at  other  more  convenient 
interconnections  located  on  their 
systems  or  at  existing  interconnections 
specified  in  other  agreements  between 
the  parties,  or  alternatively,  by  offsetting 
such  imbalances  among  each  other  or 
with  imbalances  under  other 
transportation  and/or  exchange 
agreements  between  the  parties. 

Natural  states  that  ANR  had  made 
available  on  a  firm  basis  up  to  3,900  Mcf 
of  gas  per  day  to  Natural  at  the  existing 
subsea  tap  of  the  U-T  Offshore  System 
(UTOS)  in  West  Cameron  Block  116, 
offshore  Louisiana.  Applicant  then 
redelivered  equivalent  volumes  by 
displacement  via  UTOS  to  ANR  in  West 
Cameron  Block  167,  offohore  Louisiana 
where  ANR’s  offshore  system 
interconnects  with  the  UTOS  system. 
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It  is  stated  that  the  parties  have  agreed 
to  terminate  the  service  and  Natural's 
Rate  Schedule  X-123,  elective 
December  1, 1993. 

Comment  date:  December  21. 1993,  ii. 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
to  make  any  protest  with  reference  to  . 
said  application  should  on  or  before  the 
comment  date,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  DC  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission’s  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  imder  the  Natural 
Gas  Act  (18  CFR  157.10J.  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission’s 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission’s  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  hwein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  .the 
certificate  and/or  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  applicant  to  appear  or 
be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission’s 
staff  may,  within  45  days  after  issuance 
of  the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission’s  Proc^ural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allow^  therefor, 
the  proposed  activity  shall  be  deemed  to 


be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  S^ion  7  of 
the  Natural  Gas  Act. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  93-29876  Filed' 12-7-93;  8:45  am) 
BIUJNO  CODE  S717-01-e 


[Docket  No.  CP94-102-000.  et  aL] 

Kern  River  Gas  Transmission  Co.,  et 
al.;  Natural  Gas  Certificate  Hlings 

December  1, 1993. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Kem  River  Gas  Transmission  Co. 

[Docket  No.  CP94-102-000] 

Take  notice  that  on  November  23, 

1993.  Kem  River  Gas  Transmission 
Company  (Kem  River),  P.  O.  Box  2511, 
Houston.  'Texas  77252,  filed  in  Docket 
No.  CP94-102-000  a  request  pursuant  to 
§  157.205  of  the  Commission’s 
Regulations  to  operate  an  existing 
delivery  point  facilities  initially 
constmcted  under  Section  311  (a)  of  the 
Natural  Gas  Policy  Act  of  1978  (NGPA) 
for  Southwest  Gas  Corporation 
(Southwest),  a  local  distribution 
company,  under  Kem  River’s  blanket 
certificate  issued  in  Docket  No.  CP89- 
2048-000,  pursuant  to  Section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Kem  River  proposes  to  operate  the 
Lone  Mountain  delivery  point  in  Clark 
County,  Nevada  consisting  of  a  12-inch 
tap,  meter  station  and  appurtenant 
facilities  to  provide  service  for 
Southwest  and  other  Kem  River 
shippers  imder  its  various  part  284  firm 
and  intermptible  transportation  rate 
schedules  and  its  part  284,  subpart  G 
blanket  transportation  certificate  issued 
in  Docket  No.  CP89-2047.  Kem  River 
indicates  that  it  commenced 
constmction  of  the  Lone  Mountain 
delivery  point  for  Southwest  in 
September  1993,  under  Section  311  (a) 
of  the  NQ*A  and  that  Kem  River  would 
commence  Section  311  (a) 
transportation  service  to  ^uthwest,  in 
December  1993,  under  Rate  Schedule 
KRF-1  for  Southwest’s  system  supply. 
Kem  River  states  that  all  volumes 
delivered  to  the  Lone  Mountain  delivery 
point  would  be  within  its  nominal 
design  capacity  of  70,000  Mcf  per  day. 
Kem  RivOT  states  that  it  does  not  know 


the  impact,  if  any,  which  deliveries  to 
the  Lone  Mounl^  delivery  point 
would  have  upon  Kem  River’s  peak  day 
and  annual  deliveries. 

Comment  dote:  January  18. 1994.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

2.  Transcontinental  Gas  Pipeline  Corp. 

(Docket  No.  CP94-109-000] 

Take  notice  that  on  November  29. 

1993,  Transcontinental  Gas  Pipe  Line 
Corporation  (“TGPL”  or  “Applicant”), 
Post  Office  Box  1396,  Houston,  Texas 
77251,  filed  an  application  ptirsuant  to 
Section  7(c)  of  the  Natural  Gas  Act  for 
a  certificate  of  publiciconvenience  and 
necessity  authorizin^’rGPL’s  1995/1996 
Southeast  Expansion  Project  (“SE95/ 
96”),  including: 

(i)  Authorization  to  construct  and 
operate  certain  pipeline  facilities  on 
TGPL’s  main  line  pipeline  system  on  a 
phased  basis  in  order  to  create 
additional  firm  transportation  capacity 
of  the  dekatherm  equivalent  of  115,000 
Mcf  of  gas  per  day  in  1995  (“Phase  I”) 
and  50,000  Kfof/d  in  1996  (“Phase  II”), 
for  a  total  of  165,000  Mcf/d, 

(ii)  Approval  of  TGPL’s  phased  initial 
rates  for  the  firm  transportation  service 
to  be  rendered  through  such 
incremental  firm  transportation 
capacity,  and 

tiii)  Approval  of  the  total  project  on 
an  expedited  basis  so  that  TGPL  may 
constmct  the  Phase  I  facilities  and  place 
them  into  service  by  November  1, 1995. 
TGPL  states  that  this  incremental 
capacity  will  extend  from  the  point  of 
interconnection  between  TGPL’s  main 
line  and  its  Mobile  Bay  Lateral  near 
Butler,  Alabama,  to  certain  points  of 
delivery  upstream  of  TGPL’s  Station  No. 
165  near  Chatham,  Virginia. 

TGPL  states  that  in  order  to  create  the 
165,000  Mcf/d  of  firm  transportation 
capacity  under  SE95/96,  it  proposes  to 
construct  and  operate  the  following 
facilities  on  its  main  line: 

Phase  I  Facilities  (115,000  Mcf/d) 

1. 12,600  horsepower  compressor 
addition  at  TGPL’s  Station  No.  90  in 
Marengo  County.  Alabama. 

2.  Two  7,000  norsepower  electric 
driver  installations  to  replace  two 
existing  5,620  horsepower  steam 
turbines  on  Units  1  and  2  at  TGPL’s 
Station  No.  100  in  Chilton  Coimty, 
Alabama,  to  obtain  a  net  increase  of 
2,760  horsepower  at  this  station. 

3. 15.13  miles  of  42-inch  Main  Line 
“E”  pipeline  loop  beginning  at  milepost 
890.61  and  ending  at  milepost  905.74  in 
Chilton  and  Autauga  Coimties, 
Alabama. 

4.  Modifications  to  existing 
compressor'equipment  at  TC^L’s 
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Station  No.  110  in  Randolph  County, 
Alabama  to  eliminate  or  modify  current 
air  permit  restrictions,  thereby  allowing 
increased  aimual  operating  hours.  No 
increase  in  rated  horsepower  is  ^ 

proposed.  Equipment  retrofitting  to 
reduce  Nox  emissions  may  be  required. 

5. 12,000  horsepower  compressor 
addition  at  TGPL’s  Station  No.  120  in 
Henry  County,  Georgia. 

6. 12,600  horsepower  compressor 
addition  at  TGPL’s  Station  No.  150  in 
Iredell  County,  North  Carolina. 

Phase  n  Facilities  (50,000  Mcf/d) 

1. 6,500  horsepower  compressor 
addition  at  TGPL’s  Station  No.  100  in 
Chilton  Coimty,  Alabama. 

2. 12,000  horsepower  compressor 
addition  at  TGPL’s  Station  No.  120  in 
Henry  County.  Georgia.  TGPL  states  that 
the  construction  and  operation  of  the 
proposed  faciUties  will  have  no 
significant  impact  on  the  quality  of  ' 
human  health  or  the  environment  The 
proposed  facilities  will  be  installed 
entirely  within  or  immediately  adjacent 
to  existing  rights^f-way  and  compressor 
station  yaMs.  TGPL  further  states  that 
on  September  28, 1993,  it  aimormced  an 
open  season  from  September  29  to 
October  20, 1993,  during  which  it 
received  requests  for  firm  transportation 
service  through  the  165,000  lAcVd  of 
firm  transportation  capacity  to  be  made 
available  by  SE95/96.  As  a  result  of  the 
open  season,  TGPL  executed  precedent 
agreements  with  18  shippers  fully 
subscribing  this  firm  transportation 
capacity.  TGPL  states  that  the  SE95/96 
firm  transportation  services  will  be 
rendered  under  TGPL’s  Rate  Schedule 
FT  and  part  284(G)  of  the  Commission’s 
regulations,  and.  therefore,  the  SE95/96 
services  will  be  subject  to  the  terms  and 
conditions  of  TQ’L’s  tariff  as  modified 
pursuant  to  Order  Nos.  636, 636-A  and 
636-B.  TGPL  states  that  the  initial  rate 
for  the  firm  transportation  services 
rendered  during  Phase  I  (115,000  Mcf/ 
d)  will  be  a  monthly  reservation  rate  of 
$11.52  per  Mcf. 

When  Phase  n  service  begins,  the 
initial  rate  for  all  firm  transportation 
services  under  SE95/96  (165,000  Mcf/d) 
will  be  a  monthly  reservation  rate  of 
$9.86  per  Mcf.  Iliese  rates  are  based  on 
the  straight  fixed-variable  rate  design 
methodology,  with  an  incremental  cost 
of  service  for  Phase  I  and  with  the  costs 
of  service  of  Phases  I  and  n  being 
combined  into  a  single,  incremental  cost 
of  service  commencing  with  Phase  n 
service.  The  SE95/96  shippers  will  also 
be  charged  the  electric  power  unit  rate, 
fuel  retention  factor,  ACA  and  GRI 
surcharges  and  any  other  applicable 
charges  under  Rate  Schedule  FT.  The 
electric  power  unit  rate  and  fuel 


retention  will  be  TGPL’s  system  rate  for 
Rate  Zones  4  and/or  5,  depending  on  the 
location  of  the  shipper’s  receipt  and 
delivery  points. 

Comment  date:  December  22. 1993,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

3.  Natural  Gas  Pipeline  Company  of 
America 

[Docket  No.  CP94-105-000] 

Take  notice  that  on  November  24, 

1993,  Natural  Gas  Pipeline  Company  of 
America  (Natural)  701  East  22nd  Street, 
Lombard.  Illinois,  60148,  filed  in  Docket 
No.  CP94-105-000  an  application 
pursuant  to  Section  7(b)  of  the  Natural 
Gas  Act  for  permission  and  approval  to 
abandon,  effective  December  1, 1993, 
sales  and  delivery  services  that  were 
authorized  on  behalf  of  two  industrial 
end-users,  all  as  more  fully  set  forth  in 
the  application  on  file  with  the 
Commission  and  open  to  public 
infection. 

Specifically,  Natural  proposes  to 
abandon  the  interruptible  ^es  and 
delivery  service  it  was  authorized  to 
provide  to  Northern  Gravel  Company 
(Northern  Gravel)  in  Muscatine  County. 
Iowa;  and  the  sales  and  delivery  service 
it  was  authorized  to  provide  to  Rocking 
“R”  Drilling  and  Production  Company 
(Rocking  “R”  Drilling)  in  Montague 
Coimty,  Texas.  It  is  stated  that  after 
December  1, 1993,  Northern  Gravel  will 
be  purchasing  and  taking  delivery  of 
natural  gas  from  Eastern  Iowa  Li^t  and 
Power  Company,  thereby  not  requiring 
the  service  that  Nahiral  is  proposing  to 
abandon  herein.  It  is  further  stated  diat 
Rocking  “R”  Drilling  has  not  purchased 
gas  from  Natxiral  since  January,  1993, 
because  it  is  now  relying  on  electric  to 
perform  those  functions  previously 
performed  by  gas. 

No  fttcilities  are  proposed  to  be 
abandoned  herein. 

Comment  date:  December  22, 1993,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
to  make  any  protest  with  reference  to 
said  application  should  on  or  before  the 
comment  date,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Was^gton,  DC  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission’s  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Relations  imder  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  w^  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 


to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission’s 
Rules.  • 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission’s  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  and/or  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  applicant  to  appear  or 
be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission’s 
staff  may,  within  45  days  after  issuance 
of  the  instant  notice  by  the  Commission, 
file  pursuant  to  rule  214  of  the 
Commission’s  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  G^  Act. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  93-29909  Filed  12-7-93;  8:45  am) 

BILUNQ  COOC  S717-01-P 

[Docket  No.  AI93-4-001] 

Accounting  for  Post-Retirement 
Benefits  Other  Than  Pensions;  Order 
on  Rehearing  and  Ciarification 

Issued  December  1. 1993. 

Before  Commissioners:  Elizabeth 
Anne  Moler,  Chair;  Vicky  A.  Bailey, 
James  J.  Hoecker,  William  L.  Massey, 
and  Donald  F.  Santa,  Jr. 
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On  Jime  4, 1993,  Columbia  Gas 
Transmission  Corporation  and 
Columbia  Gulf  Transmission  Company 
(hereinafter  the  Columbia  Companies) 
filed  a  request  for  rehearing  or  > 

clarification  of  a  letter  ruling  issued  by 
the  Commission’s  Chief  Accoimtant  on 
May  7, 1993,  The  Chief  Accountant’s 
letter  provided  acco\mting  gmdance  to 
public  utilities,  licensees,  and  natural 
gas  companies  on  the  accounting  for  * 
and  financial  reporting  of  the  cost  of 
post-retirement  benefits  other  than 
pensions  (PBOP)  under  the 
Commission’s  Uniform  Systems  of 
Accoimts.  As  discussed  below,  the 
Commission  is  denying  the  application 
for  rehearing,  and  granting  in  part  the 
request  for  clarification. 

Background 

In  December  1990,  the  Financial 
Accounting  Standards  Board  (FASB) 
issued  Statement  of  Financial 
Accounting  Standard  No.  106, 

Employers’  Accoimting  for  Post- 
Retirement  Benefits  Other  Than 
Pensions  (SFAS  106).  This  Statement 
finds  that  PBOP  plans  are  deferred 
compensation  arrangements  whereby  an 
employer  promises  to  exchange  future 
benefits  for  employees’  current  service. 
SFAS  106  requires  that,  for  fiscal  years 
beginning  after  December  15, 1992, 
employers  reflect  in  current  expense  an 
accrual  for  PBOP  during  the  working 
lives  of  current  employees.  SFAS  106, 
however,  encouraged  earlier  adoption  of 
the  standard.  Prior  to  issuance  of  SFAS 
106,  most  employers  accounted  for 
PBOP  costs  on  a  “pay-as-you-go”  basis. 

On  December  17, 1992,  the 
Commission  issued  a  Statement  of 
Policy  (Policy  Statement)  at  Docket  No. 
PL93-1-000.1  In  that  Policy  Statement, 
issued  after  notice  and  comment  from 
interested  parties,  the  Commission  set 
forth  its  policy  on  rate  and  accounting 
treatment  of  PBOP  costs  reflecting  SFAS 
106. 

On  May  7, 1993,  the  Chief  Accoimtant 
issued  a  guidance  letter  to  all  public 
utilities,  licensees,  and  natural  gas 
companies  on  the  accounting  for  and 
financial  reporting  of  the  cost  of  PBOPs 
tmder  the  Commission’s  Uniform 
Systems  of  Accoimt  The  Columbia 
Companies  seek  rehearing  and 
clarification  of  portions  of  the  Question 
and  Response  Item  Nos.  1, 3  and  4  of  the 
guidance  letter.  These  questions  and 
responses  address  the  timing  and 
method  2  for  adopting  the  principles  of 


1  Statement  of  Poliqr,  Post-Employmoat  Benefits 
Other  Than  Pensions,  61 FERC 1 61,330  (1992). 

>  The  term  “method”  refers  to  the  option  selected 
under  the  provisions  of  SFAS  106  for  recognizing 
the  transition  obligation  ot  asset  In  the  year  of 
adoption,  SFAS  106  permits  an  entity  to  either 


SFAS  106  for  regulatory  purposes;  the 
accounting  requirements  for  recognizing 
a  regulatory  asset  or  liability  when  the 
SFAS  106  transition  obligation  or  asset 
is  immediately  recognized  upon 
adoption  of  SFAS  106;  and  the 
appropriate  income  and  balance  sheet 
accoimts  to  record  the  amoimts  required 
by  SFAS  106. 

Discussion 

1.  Question  and  Response  No.  1  of  the 
guidance  letter  provides  as  follows: 

Question:  When  should  an  entity 
subject  to  the  accounting  jurisdiction  of 
the  FERC  adopt  the  principles  of  SFAS 
106  in  its  books  of  account  and  in 
financial  statements  prepared  for 
regulatory  purposes  (i.e.  FERC  Form 
Nos.  1, 1-F,  2, 2-A,  etc.)? 

Response:  A  jurisdictional  entity  shall 
adopt  the  provisions  of  SFAS  106  for 
FERC  accounting  and  reporting 
purposes  in  the  same  accounting  period 
and  through  use  of  the  same  method  < 

(i.e.  immei^ate  or  delayed  recognition  of 
the  transition  obligation  or  asset 
discussed  infra)  tlmt  was  used  to  adopt 
SFAS  106  in  its  general  purpose 
financial  statements.^ 

a  If  the  entity  is  part  of  a  consolidated 
group,  it  shall  adopt  SFAS  106  for  FERC 
accounting  and  reporting  purposes  in  the 
same  peri^  and  1^  the  same  method  used 
in  the  consolidated  financial  statements. 

The  Columbia  Companies  assert  that 
an  entity  should  not  be  required  to 
adopt  SFAS  106  for  regulatory 
accounting  and  reporting  purposes  in 
the  same  period  or  using  me  same 
method  as  it  does  for  financial  reporting 
purposes,  as  required  by  the  Chief 
Accountant’s  guidance  letter.  They 
argue  that  they  should  be  allowed  to 
adopt  accounting  procedures  that  are 
consistent  with  and  better  reflect  the 
rate  treatment  of  PBOPs  pursuant  to  the 
resolution  (including  settlement)  of  a 
rate  proceeding  initiated  under  section 
4(e)  of  the  Natural  Gas  Act  (NGA).3  They 
argue  that  the  regulatory  accounting 
policies  that  they  adopted  in  years  prior 
to  1993  better  reflect  ^eir  rate  case 
settlement  than  do  the  policies  dictated 
in  the  guidance  letter.  They  argue  that 
they  should  not  be  required  to  make 
material  retroactive  aojustments  to 
financial  statements  or  regulatory 
accounting  entries  for  prior  years,  and 
claim  that  the  guidance  letter  would 
require  that  reporting  and  accounting 
requirements  meet  its  dictates  without 
regard  to  the  manner  in  which  SFAS 


inunediately  recognize  the  transition  obligation  or 
asset  or  to  recognize  the  transition  obligation  or 
asset  on  a  delayed  basis. 
si5U.S.C717d(1968). 


106  issues  may  have  been  settled  for 
ratemaking  pii^oses.'* 

The  Columbia  Companies  are  wholly- 
owned  subsidiaries  of  The  Columbia 
Gas  System,  Inc.  which,  in  its  Annual 
Report  to  Shareholders,  includes 
financial  statements  prepared  on  a 
consolidated  basis  for  it  and  its 
subsidiaries.  They  are  therefore  subject 
to  the  foomote  requirement  of  Question 
and  Response  Item  No.  l.s 

Under  section  8  of  the  NGA,e  the 
Commission  has  the  authority  to 
prescribe  the  manner  in  whidi  accounts 
and  records  are  to  be  maintained  by 
natural  gas  companies.  Further  under 
section  10  of  the  NGi^,^  the  Ckimmission 
has  the  authority  to  prescribe  reporting 
requirements,  including  reporting  of 
financial  data. 

Because  a  jurisdictional  entity’s 
financial  statements  are  used  for 
regulatory  purposes  as  well  as 
investment  purposes,  there  should  be 
uniformity  and  consistency,  with 
limited  exceptions,*  in  the  manner  in 
which  accounting  principles  are  applied 
by  a  jurisdiction^  entity  in  the 
preparation  of  financial  statements 
submitted  to  the  dkimmission  and  to 
shareholders.  Without  uniformity  and 
consistency,  an  entity  could  make 
different  representations— one  to  the 
dkimmission  and  one  to  shareholders — 
that  purportedly  report  the  results  of 
operations.  Consequently,  PBOP  costs 
reflecting  SFAS  106  should  be 
account^  for  in  the  same  manner  in 
regulatory  reports  as  in  reports  to 
shareholders. 


4  Request  for  r^earing,  pp.  3-S. 

•  The  1992  Aimual  Report  to  Shareholders  for  the 
Columbia  Gas  System,  Lm.  filed  with  the 
Commission  indicates  that  the  Columbia  Gas 
System.  Inc.  and  its  subsidiaries  adopted  SFAS  106 
(i.e.,  began  using  the  accrual  method  to  reflect 
PBOP  costs)  in  foe  fourfo  quarter  of  1991  retroactive 
to  January  1, 1991  and  elected  to  recognize  and 
record  foe  full  amount  of  foe  PBOP  transition 
obligation  immediately  as  of  that  data.  However,  in 
Form  No.  2  filings  made  with  foe  Commission,  foe 
Coliunbia  Comp^es  disclosed  that  11  months  later 
on  December  1, 1991,  they  adopted  SFAS  106  for 
reporting  to  the  Commission,  Imt  they  are 
recognizing  the  PBOP  traiuition  obligation  on  a 
delayed  ba^ 

•  15  U.S.C  7171(1988). 

r  15  U.S.C  717k  (1988). 

•In  AAansas  Power  and  Light  Company,  41 
FERC  1 61,034  (1987)  and  Kansas  Gas  and  Electric 
Company,  43  FERC  1 81,248  (1988),  the 
Commission  determined  that  foe  books,  records, 
and  reports  that  a  utility  maintains  imder  foe 
Unifcxm  System  of  Accounts  need  not  always 
conform  to  FASB  Statement  No.  92,  Regulated 
Enterprises— Accounting  for  Phase-in  Plans  (SFAS 
92).  In  foe  Termination  Order  of  its  Notice  of 
Inquiry,  Dodcet  No.  RM8fr-22-000,  IV  FERC  Stats, 
ft  Regs.  1 35,524  (1992),  the  Commission  concluded 
that  SFAS  92  did  not  r^ect  the  economics  of 
ratmnaking  and  foe  Commission  therefore  rejected 
foe  suggestion  that  it  adopt  SFAS  92  as  part  of  foe 
Uniform  Systran  of  Accounts.  Id.  at  35,688. 
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No  good  reason  is  presented  to  except 
SFAS  106  from  the  u^onnity  and 
consistency  oSjectives  of  financial 
reporting.  Th«refore,  the  Chief 
Accountant’s  requirement  that  a 
jimsdictional  entity  adopt  SFAS  106,  for 
financial  purposes  and  reporting  to  the 
Commission,  in  the  same  accounting 
period,  and  make  use  of  the  same 
accounting  method  for  both  purposes  is 
reasonable  and  appropriate. 

With  respect  to  the  Columbia 
Companies’  concern  about  the  need  to 
restate  prior  years’  financial  statements, 
it  was  not  intended  that  the  Columbia 
Companies  or  any  other  |urisdictional 
entity  be  required  to  apply  retroactively 
the  accountfrog  guidance  issued  in  1993 
to  prior  years  nor  to  restate  prior  years’ 
financial  statements  filed  with  the 
Commission.  Rather,  it  was  expected 
that  the  necessary  adjustments  would  he 
recognized  in  1993  to  comply  with  the 
reqiiirements  of  the  Chief  Accountant’s 
guidance  letter. 

The  Columbia  Companies’  objection 
to  Question  and  Response  Item  No.  1  is 
premised  on  the  notion  that  the  SFAS 
106  accounting  and  reporting  directed 
by  the  Chief  Accountant  should  be 
consistent  vrith  the  rateraaking 
treatment.  Accounting  should  properly 
recognize  the  economic  efiects  of 
regulation.*  However,  the  Coliunbia 
Companies  should  adopt  SFAS  106 
using  uniform  accoimting  principles 
that  are  consistent  with  the 
Commission’s  Uniform  System  of 
Accounts,  and  should  record  the  effects 
of  the  ratemdcing  process  as  a  regulatory 
asset  or  liability,  as  appropriate. 

Question  and  Response  Item  No.  4  of 
the  Chief  Accountant’s  May  7, 1993 
letter  (see  infra)  provides  guidance  on 
the  appropriate  accounting  to  be 
followed  to  recognize  the  effects  of  the 
ratemaking  process  for  SFAS  106  costs. 

2.  Question  and  Response  Item  No.  3 
of  the  guidance  letter  provides  as 
follows: 

Question:  If  an  entity  elects  to 
implement  SFAS  106  by  immediately 
recognizing  the  transition  obligation  or 
asset,  how  should  it  recognize  the 
transition  obligation  or  asset  in  its  books 
of  accoimt  on  a  basis  that  is  consistent 
with  the  Commission’s  USofA? 

Response:  To  the  extent  that  an  entity 
has  a  regulatory  asset  or  liability 
resulting  fr*om  the  inunediate 
recognition  of  the  transition  obligation 
or  asset,  it  shall  record  the  amoiuit 


•Sot  Notice  of  Proposed  Rulemaking.  Rervlsion  to 
Uniform  Systems  of  Accounts  to  Account  for 
Allowances  Under  the  Clean  Air  Act  Amendments 
1990  end  RegulatoTy-Creatad  Assets  and 
Liabilities  and  to  Form  Nos.  1, 1^,  t  and  a-A. 
Docket  No.  RM92-1-000,  IV  FERC  StaU.  ft  Itegs. 

1 32,481  at  p.  32,584  (1991). 


directly  in  Account  254,  Other 
Regulatory  Liabilities,  or  Account  182.3, 
Other  Re^latory  Assets,  as  appropriate. 
In  the  event  the  reco^ition  of  the 
transition  obligation  or  asset  has  an 
effect  on  net  income,  the  entity  shall 
report  the  net  incmne  effect  of  the 
accoimting  change  as  the  cumulative 
eff^  of  a  change  in  accounting 
principle.  (Footnotes  omitted.] 

'The  Ckilumbia  Companies  assert  that 
the  guidance  letter  requires  an  entity  to 
record  a  regulatory  asset  or  liability  for 
the  transition  obligation  (or  asset)  at  the 
time  of  implementing  SFAS  106.  They 
assert  that  it  is  possible  to  interpret  this 
requirement  to  apply  not  only  for 
regulatory  accounting  and  reporting 
purposes,  but  to  financial  reporting  as 
well.  They  ask  for  clarification  that  this 
is  not  the  case.io 

The  guidance  letter  states  that  if  an 
entity  has  a  regulatory  asset  or  liability 
as  defined  by  Order  No.  552,  such  asset 
or  liability  wall  be  recorded  in 
accordance  with  the  accounting 
requirements  of  Order  No.  552.)  >  These 
requirements  apply  for  Commission 
accounting  and  reporting  purooses. 

3.  Question  and  Response  Item  No.  4 
of  the  guidance  letter  provides  as 
follows: 

Question:  What  income  statement  and 
balance  sheet  accounts  shall  an  entity 
use  to  record  the  amoxmts  required  by 
SFAS  106? 

Response:  An  entity  shall  follow  the 
text  of  Account  926,  Employee  Pensions 
and  Benefits,  to  record  net  periodic 
PBOP  costs,  with  appropriate 
recognition  of  the  amount  of  net 
periodic  PBOP  cost  applicable  to 
nonutility  operations  and  construction 
work  in  progress.  The  amount  of  net 
periodic  PBOP  cost  representing  a 
regulatory  asset  or  liability  shall  be 
recorded  in  Account  182.3,  Other 
Regulatory  Assets,  or  Account  254, 
Other  Regulatory  Liabilities. 

An  entity  shall  record  PBOP  liability 
in  Account  228.3,  Accumulated 
Provision  for  Pensions  and  Benefits.  In 
the  event  an  entity’s  PBOP  plan  assets 
do  not  qualify  for  o^et  under  SFAS 
106,  they  shall  be  recorded  in  Account 
128,  Other  Special  Fimds.  [Footnotes 
omitted.] 

The  Columbia  Companies  assert  that 
they  should  be  allow^  to  use 
accounting  entries  to  recm'd  the  impact 
of  SFAS  106  consistent  with,  and 
reflective  of,  the  actual  treatment 
accorded  such  amounts  as  a  result  of  an 


10  Request  for  r^earing.  p.  5. 

»  m  FERC  Stats,  k  Regs.,  1 30,967  (1993).  Order 
No.  552  prescribed  new  accounting  requirements 
for  assets  and  Uabilitias  created  the 

ratemaking  actions  of  regulatory  agencies  that  are 
not  provided  for  in  other  accounts. 


NGA  section  4(e)  rate  case  proceeding. 
’They  state  that  the  regulatory 
accounting  treatment  should  reflect  and 
support  the  ratemaking  treatment.  >2 

The  regulatory  accounting  treatment 
should  r«Qeot  the  economic  effects  of 
ratemaking.  The  guidance  letter 
achieves  this  objective.  It  establishes 
imiform  accounting  requirements  for 
implementation  of  SFAS  106  to  be 
followed  by^all  public  utilities, 
licensees,  and  natiual  gas  companies, 
while  at  ^e  same  time  giving 
appropriate  recognition  to  the  effects  of 
regulation  throu^  the  recognition  of 
resulting  regulatory  assets  and 
liabilities.  Therefore,  the  Columbia 
Companies  should  use  accounting 
entries  to  record  the  impact  of  SFAS  106 
consistent  with  the  Policy  Statement 
and  the  Chief  Accountant’s  guidance 
letter. 

The  Ckimmission  orders: 

(A)  The  request  for  rehearing  of  the 
Ckilumbia  (Companies  is  denied,  and 
clarification  is  granted  as  discussed  in 
the  body  of  this  order. 

(B)  The  Secretary  shall  cause  this 
order  to  be  published  in  the  Federal 
Register. 

By  the  Commission. 

Lois  D.  Cashell, 

Secrefoiy. 

[FR  Doc  93-29875  Piled  12-7-93;  8:45  am] 
BIUJNQ  CODE  tn7-01-F 


[Docket  No.  TM94-2-1 10-001] 

Iroquois  Gas  Transmission  System, 
L.P.;  Compliance  Rling 

December  2, 1993. 

Take  notice  that  on  November  29. 
1993,  Iroquois  Cas  Transmission 
System.  L.P.  (Iroquois)  tendered  for 
filing  as  part  of  its  FERC  Cas  Tariff.  First 
Revised  Volume  No.  1,  the  following 
revised  tariff  sheets: 

First  Revised  Sheet  No.  75 
Original  Sheet  No.  75A 
Original  Sheet  Na  75B 

The  proposed  effective  date  of  these 
revised  tariff  sheets  is  November  1, 
1993. 

Iroquois  states  that  it  is  filing  the 
above  tariff  sheets  in  compliance  with 
the  Letter  Order  issued  by  the 
Commission  on  October  29, 1993,  in 
Docket  No.  'rM94-2-l 10-000.  Iroquois 
further  states  that  the  tariff  sheets 
contain  a  proposed  new  Section  12.3  of 
the  General  Terms  and  Conditions  of 
Iroquois’  FERC  Gas  Tariff,  which  sets 
forth  in  detail  its  Deferred  Asset 
Surcharge  mechanism,  in  compliance 


12  Request  fos  rehearing,  pp.  6-7. 
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with  the  Commission's  directive  in  the 
October  29. 1993  Letter  Order. 

Iroquois  states  that  copies  of  its  filing 
were  served  on  all  jurisdictional 
customers  and  interested  state  ^ 
commissions. 

Any  person  desiring  to  protest  said 
hling  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street.  NE., 
Washington,  DC  20426.  in.accordance . 
with  18  CFR  385.211  of  the 
Commission’s  Rules  and  Regulations. 

All  such  protests  should  be  filed  on  or 
before  December  9, 1993.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  93-29910  Filed  12-7-93;  8:45  ami 
BILUNO  CODE  STir-OI-M 


[Docket  No.  TM94-3-1 10-000] 

Iroquois  Gas  Transmission  System, 
LP.;  Notice  of  Proposed  Changes  In 
FERC  Gas  Tariff 

December  2, 1993. 

Take  notice  that  on  November  30, 

1993,  Iroquois  Gas  Tremsmission 
System.  L.P.  (Iroquois)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff,  First 
Revised  Volume  No.  1,  the  following 
revised  tariff  sheets  to  be  effective 
January  1, 1994: 

Fourth  Revised  Sheet  No.  4 
Fourth  Revised  Sheet  No.  5 

Iroquois  states  that  the  purpose  of  this 
filing  is  to  reflect  an  increase  of  13.8 
cents  per  Dth  (fi'om  8  cents  to  21.8  cents 
per  D^)  in  the  demand  component  of 
Iroquois*  Gas  Research  Institute  (GRI) 
Surdiarge  and  a  decrease  of  0.62  cents 
per  Dth  (from  1.47  cents  to  0.85  centers 
per  Dth)  in  the  commodity  component 
of  its  GW  Surcharge,  effective  January  1, 

1994,  in  accordance  with  the  ^ding 
xmits  approved  by  the  Commission  in  its 
Opinion  No.  384  issued  on  October  5, 
1993,  in  Docket  No.  RP93-140-000, 
“Opinion  and  Order  Approving  Gas 
Research  Institute's  1994  Research, 
Development  and  Demonstration 
Program  and  Related  Five-year  Plan  for 
1994-1998.’’ 

Iroquois  states  that  copies  of  its  filing 
were  served  on  all  jurisdictional 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 


Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE.,  WasMngton, 
DC.,  20426,  in  accordance  widi  18  CFR 
385.214  and  385.211  of  the 
Commission’s  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  December  9, 1993. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
public  reference  room. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  93-299M  Filed  12-7-93;  8:45  am] 
BILUNO  CODE  S717-01-M 


[Docket  No.  TM94-3-1 6-000] 

National  Fuel  Gas  Supply  Corporation; 
Proposed  Changes  in  FERC  Gas  Tariff 

December  2, 1993. 

Take  notice  that  on  November  30, 
1993,  National  Fuel  Gas  Supply 
Corporation  (National)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Third  Revised  Volume  No,  1,  the 
following  tariff  sheets  to  be  effective  on 
January  1. 1994. 

Third  Revised  Sheet  No.  5 
Second  Revised  Sheet  No.  6 

National  states  that  the  purpose  of 
this  filing  is  to  revise  the  GW  unit 
surcharges  authorized  by  the 
Commission  beginning  January  1, 1994 
to  21.8it  and  13.40  per  Dth  for  demand/ 
reservation  stircharges  for  “high  load 
factor  and  low  load  factor  customers 
and  a  commodity/usage  surcharge  of 
.850  per  Dth  on  firm  service  and  one- 
part  interruptible  rates. 

National  states  that  copies  of 
National’s  filing  were  served  on 
National  jurisdictional  customers  and 
on  the  interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  ivith  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426,  in  accordance  with  Rule  214 
or  211  of  the  Commission’s  Rules  of 
Practice  and  Procedure  (18  CFR  385.214 
or  385.211).  All  such  motions  to 
intervene  or  protest  should  be  filed  on 
or  before  December  9, 1993.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 


of  this  filing  are  on  file  with  the 
Commission  a^  are  available  for  public 
inspection. 

Lois  D.  CasheU, 

Secretary. 

[FR  Doc.  93-29912  Filed  12-7-93;  8:45  ami 


Questar  Pipeline  Company;  Proposed 
Changes  in  FERC  Gas  Tariff 

December  2. 1993. 

Take  notice  that  b^  November  30, 
1993,  Questar  Pipeliiie  Company 
(Questar),  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1,  and  Original  Volume  No. 
3.  the  following  tariff  sheets,  with  a 
proposed  effective  date  of  January  1, 
1994: 


Questar  states  that  this  filing 
incorporates  into  its  transportation  rates 
the  Gas  Research  Institute  (GW)  rates  for 
the  calendar  year  1994  and  properly 
state  the  GW  filing  procedures  in  its 
General  Terms  and  Conditions. 

Questar  states  that  copies  of  this  filing 
were  served  upon  Questar’s 
jurisdictional  customers,  the  Public 
Service  Commission  of  Utah  and  the 
Public  Service  Commission  of 
Wyoming. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission’s  Rules  of 
Practice  emd  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
December  9, 1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  CasheU, 

Secretary. 

[FR  Doc.  93-29913  Filed  12-7-93;  8:45  am) 


BILUNO  CODE  6717-<I1-M 


BILUNO  CODE  (717-01-11 


[Docket  No.  Tiyi94-2-65-000] 


Second  Revised  Sheet  No.  5 
Second  Revised  Sheet  No.  5A 
First  Revised  Sheet  No.  90 
Thirteenth  Revised  Sheet  No.  8 
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(DockM  Na  71194-3-17-000] 

Texas  Eastern  Transmiaaion  Coip.; 
Proposed  Cfianges  to  FERC  Gas  Tariff 

December  2. 1993. 

Take  notice  that  on  November  29, 

1993,  Texas  Eastern  Transmission 
Corporation  (Texas  Eastern)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff. 

Sixth  Revised  Volmne  No.  1  and 
Original  Volume  No.  2,  tariff  sheets 
listed  on  Appendix  A  of  the  filing,  with 
a  proposed  effective  date  of  January  1, 

1994. 

Texas  Eastern  states  that  the  tariff 
sheets  are  being  filed  pursuant  to  the 
Commission's  Orders  issued  on  March 
22, 1993  and  June  23, 1993  approving 
the  Stipulation  and  Agreement 
Concerning  Post-1993  GRI  Funding 
Mechanism  (Settlement)  in  Docket  Nos. 
RP92-133-000,  et  al..  the  Commission's 
Opinion  No.  384  dated  October  5, 1993 
in  Docket  No.  RP93-140-000  and  in 
accordance  with  Section  15.4  of  the 
General  Terms  and  Conditions  of  Texas 
Eastern’s  FERC  Gas  Tariff,  Sixth  Revised 
Volume  No.  1. 

Texas  Eastern  states  that  its  Rate 
Schedriles  FSS-1  and  ISS-1  provide  for 
only  storage  service,  and  no 
transportation  service  is  provided  under 
such  rate  schedules.  Fourth  Revised 
Sheet  Nos.  46  and  49  are  submitted 
herewith  to  reflect  the  deletion  of  the 
GRI  surcharges  in  the  aforementioned 
Rate  Schediiles.  The  GRI  Surcharges 
will  be  paid  on  the  transportation  of  the 
gas  to  or  from  storage  as  appropriate. 

Texas  Eastern  states  that  copies  of  the 
filing  were  served  on  firm  customers  of 
Texas  Eastern  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  18  CFR 
385.214  and  385.211  of  the 
Commission’s  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  Deromber  9, 1993. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  tal^,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  Ashing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  ^mmission  and  are 
available  for  public  inspection  in  the 
public  reference  room. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc  93-29914  Filed  12-7-93;  8:45  am] 
aauNQ  cooe  snr-oi-M 


[Docket  No.  TM94-2-42-000] 

Transweetem  Pipeline  Co.;  Propoeed 
ClMmgee  In  FERC  Gee  Tariff 

December  2, 1993. 

Take  notice  that  on  November  30, 

1993,  Transwestem  Pipeline  Company 
(Transwestem)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Second 
Revised  Volmne  No.  1,  the  following 
tariff  sheets,  to  be  effe^ve  January  1, 
1994: 

104th  Revised  Sheet  No.  5 
10th  Revised  Sheet  No.  5A 
6th  Revised  Sheet  No.  5A.01 
4th  Revised  Sheet  No.  5A.02 
4th  Revised  Sheet  No.  5A.03 
4th  Revised  Sheet  No.  5A.04 
8th  Revised  Sheet  No.  5B 
6th  Revised  Sheet  No.  79 
Original  Sheet  No.  79A 

On  October  5, 1993,  the  Commission 
issued  Opinion  No.  384  in  Docket  No. 
RP93-140  In  which  it  approved  the  Gas 
Research  Institute’s  (GRI)  1994 
Research,  Development,  and 
Demonstration  Program  and  Related 
Five-Year  Plan  for  1994-1998.  This 
filing  establishes  revised  GRI  rates 
effet^ve  January  1, 1994  for 
Transwestem  transportation  rates. 

Transwestem  states  that  copies  of  the 
filing  were  served  on  its  gas  utility 
customers,  interested  state 
commissions,  and  all  parties  to  this 
proceeding. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NR,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission’s  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on 
or  before  D^ember  9, 1993.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  b^me  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  Caihell, 

Secretary. 

[FR  Doc.  93-29915  FUed  12-7-93;  8:45  am) 
eaUNQ  CODE  «n7-01-M 


[Docket  No.  RP94-<0-000] 

TraiMWMtom  Pipeline  Co.,  Notice  of 
Propoeed  Chan^  in  FERC  Gas  Tariff 

December  2, 1993. 

Take  notice  that  on  November  30, 
1993,  Transwestem  Pipeline  Company 


(Transwestem)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Second 
Revised  Volume  No.  1,  the  following 
tariff  sheets,  with  a  proposed  effective 
date  of  January  1, 1994: 

105tb  RAdsdd  Sheet  No.  5 
11th  Revised  Sheet  No.  SA 
7th  Revised  Sheet  No.  5A.01 
9th  Revised  Sheet  No.  5B 
Original  Sheet  No.  5E(viii) 

16th  Revised  Sheet  No.  89 
5th  Revised  Sheet  No.  89A 
12th  Revised  Sheet  No.  90A 

Transwestem  seeks  to  modify  its  take- 
or-pay,  buy-out  and  buy-down 
mechanism  (Transition  Cost  Recovery  or 
TCR  mechanism)  in  order  to  recover 
certain  take-or-pay  settlement,  buy-out, 
buy-down,  and  contract  reformation 
costs  (Transition  Costs)  which  amounts 
it  paid  subsequent  to  the 
implementation  of  its  Gas  Inventory 
Charge  (GIC),  October  1, 1989,  and 
whic^  do  not  qualify  under  the 
Litigation  Exception  provision  of  its 
tariff. 

Transwestem  states  that  it  has  paid  an 
additional  $2,870,292.64  in  Transition 
Costs  (TCR  Amount  Fourteen)  and  is 
revising  certain  tariff  sheets  and 
requesting  authority  to  begin  recovery  of 
such  amounts  under  the  tariff  sheets, 
pursuant  to  the  Commission’s  policies 
in  Order  Nos.  500  and  528. 

Transwestem  states  that  copies  of  the 
filing  were  served  on  its  gas  utility 
customers,  interested  state 
commissions,  and  all  parties  to  this 
proceeding. 

Any  person  desiring  to  be  heard  or  to 
protert  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission’s  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on 
or  before  December  9. 1993.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc  93-29916  Filed  12-7-93;  8:45  am] 
BILUNQ  CODE  a717-«1-«l 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-481&-4] 

Disclosure  of  Confidential  Business  * 
Information  Obtained  Under  the 
Comprehensive  Envlronntental 
Response,  Compensation  and  UabURy 
Act  to  EPA  Contractor  TechLaw  Inc. 
and  Subcontractor  Meianson  & 
Associates,  Inc. 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice;  request  for  comment 

SUMMARY:  EPA  hereby  complies  with  the 
requirements  of  40  Ct'R  2.310(h)  for 
authorization  to  disclose  to  its 
contractor,  TechLaw,  Inc.  (hereinafter 
"TechLaw”),  of  Lakewood,  Colorado 
and  subcontractor  Meianson  & 
Associates,  Inc.,  of  San  Francisco, 
California,  Superfund  confidenti^ 
business  information  (“CBI”)  wldch  has 
been  submitted  to  EPA  Region  9, 
Hazardous  Waste  Management  Division, 
Office  of  Superfund  Programs. 

FOR  FURTHER  INFORMATION  CONTACT: 

Steve  Simanonok,  Office  of  Superfund 
Programs,  Environmental  Protection 
Agency,  Region  9,  75  Hawthorne  Street, 
Sm  Francisco,  CA  94105,  (415)  744- 
2358. 

NOTICE  OF  REQUIRED  DETERMINATIONS, 
CONTRACT  PROVISIONS  AND  OPPORTUNITY 
TO  COMtiENT:  The  Comprehensive 
Environmental  Response, 

Compensation,  and  Liability  Act  of  1980 
(“CERCLA’’),  as  amended,  (commonly 
known  as  “Superfund”)  requires  the 
establishment  of  an  administrative 
record  upon  which  the  President  shall 
base  the  selection  of  a  response  action. 
CERCLA  also  requires  the  maintenance 
of  many  other  records  including  those 
relevant  to  cost  recovery.  EPA  has 
entered  into  a  contract,  No.  68-WO- 
0001,  with  TechLaw  and  its 
subcontractor  Meianson  &  Associates, 
Inc.,  for  conversion  of  these  records  to 
optical  disk.  EPA  Region  9  has 
determined  that  disclosure  of  CBI  to 
TechLaw  and  its  subcontractor 
Meianson  &  Associates,  Inc.  emplo3rees 
is  necessary  in  order  that  TechLaw  and 
Meianson  &  Associates,  Inc.  may  carry 
out  the  work  required  by  that  contract 
with  EPA.  The  contract  complies  with 
all  requirements  of  40  CFR 
2.301(h)(2)(ii),  incorporated  by  reference 
into  40  CFR  2.310(h)(2).  EPA  Region  9 
will  require  that  each  TechLaw  and 
subcontractor  Meianson  &  Associates, 
Inc.  employee  sign  a  written  agreement 
that  he  or  s^e:  (1)  Will  use  the 
information  only  for  the  purpose  of 
carrying  out  the  work  requir^  by  the 


contract,  (2)  shall  refrain  from 
disclosing  ffie  information  to  anyone 
other  than  EPA  without  the  prior 
written  approval  of  each  affected 
business  or  of  an  EPA  legal  office,  and 
(3)  shall  return  to  EPA  aU  copies  of  the 
information  (and  any  abstracts  or 
extracts  therefrom)  upon  request  from 
the  EPA  program  office,  whenever  the 
information  is  no  longer  required  by 
TechLaw  and  Melaneim  A  Associates, 
Inc.  for  performance  of  the  work 
required  by  the  contract,  or  upon 
completion  of  the  contract.  These  non¬ 
disclosure  statemmits  shall  be 
maintained  on  file  with  the  Delivery 
Order  Project  Officer.  TechLaw  and 
Meianson  k  Associates,  Inc.  employees 
will  be  trained  on  Superfund  CBI 
remiirements. 

^A  hereby  advises  affected  parties 
that  they  have  ten  working  days  to 
comment  pursuant  to  40  QFR 
2.301(h)(2)(iii),  incorporated  by 
reference  into  40  CFR  2.310  (h)(2). 
Comments  should  be  sent  to: 
Environmental  Protection  Agency, 
Region  9,  Steve  Simanonok  (H-7-4),  75 
Hawthorne  Street,  San  Francisco,  CA 
94105. 

Dated:  November  23, 1993. 

David  Jones, 

Acting  Director,  Hazardous  Waste 
Management  Division,  EPA  Region  9. 

[FR  Doc.  93-29896  Filed  12-7-93;  8:45  am) 
BHUNQ  CODE 


[FRL-4811-4] 

Underground  Injection  Control 
Program,  Hazardous  Waste  Disposal 
Injection  Restrictions;  Petition  for 
Exemption— Class  I  Hazardous  Waste 
Injection;  BASF  Corporation 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  final  decision  on 
exemption  reissuance. 

SUMMARY:  EPA  hereby  provides  notice  it 
has  reissued  an  exemption  to  the  land 
disposal  restrictions  of  the  1984 
Hazardous  and  Solid  Waste 
Amendments  to  the  Resource 
Conservation  and  Recovery  Act  to  BASF 
Corporation  (BASF).  The  reissued 
exemption  allows  BASF  to  inject 
restricted  hazardous  waste  through  a 
permitted  Class  I  hazardous  waste 
injection  well  located  at  Geismar, 
Loiiisiana. 

DATES:  EPA’s  reissuance  action  w£is 
effective  on  November  30, 1993. 
ADDRESSES;  A  copy  of  the  reissued 
exemption,  the  petition  on  which  it  was 
based,  and  other  pertinent  information 
is  on  file  at  the  following  location: 


Environmental  Protection  Agency, 
Region  6,  Water  Management  Division, 
Water  Supply  sWcdi  (6W-SU),  1445 
Ross  Avenue,  Dallas,  'nC  75202-2733. 
FOR  FURTHER  INFORMATION  CONTACT:  Mac 
Weaver,  Chief,  UIC  State  Programs 
Section,  EPA — Region  6,  telephone 
(214) 655-7160. 

SUPPLEMENTARY  MFORMATION:  Pursuant 
to  section  3004  of  the  Resource 
Conservation  and  Recovery  Act.  42 
U.S.C.  6924,  and  implementing 
regulations  at  40  CFR  part  148,  EPA 
Region  6  issued  a  "no  migration” 
exemption  to  BASF  on  August  7, 1990, 
thus  allowing  it  to  inject  restrict^ 
hazardous  waste  via  two  permitted 
Class  1  hazardous  walle  injection  wells 
in  Geismar,  Louisiana.  On  July  7, 1992, 
BASF  petitioned  EPA  for  reissuance  of 
that  exemption  to  remove  one  of  its  two 
wells  from  the  exemption  and  allow  a 
density  range  for  the  injected  waste 
stream. 

After  reviewing  information, 
including  new  computer  modeling 
BASF  submitted  in  support  of  its 
petition,  EPA  proposed  to  reissue  the 
exemption  on  September  21. 1993.  In 
that  notice.  EPA  solicited  written 
comments  on  its  proposal  until 
November  5, 1993.  No  comments  were 
received. 

On  November  30, 1993,  EPA  Region  6 
determined  BASF  had  demonstrated,  to 
a  reasonable  degree  of  certainty,  that 
there  would  be  no  migration  of  injected 
restricted  hazardous  waste  from  the 
injection  zone  for  as  long  as  the  waste 
remains  hazardous  and  ffius  reissued 
BASF’s  exemption. 

Myron  O.  Knudson, 

Director,  Water  Management  Division  (6WX 
[FR  Doc.  93-29895  Filed  12-7-93;  8:45  am] 
aaJJNQ  cooe  mss-so-p 


[FRL-4811-4] 

Meetings  of  Committees  of  the  Grand 
Canyon  Visibility  Transport 
Commission 

agency:  U.S.  Environmental  Protection 
Agency  (U.S.  EPA). 

ACTION:  Notice  of  meetings. 

summary:  The  U.S.  EPA  is  announcing 
a  meeting  of  committees  of  the  Grand 
Canyon  Visibility  Transport 
Commission  (Commission).  The 
Commission  was  establish^  by  the  EPA 
on  November  13, 1991  (see  56  FR  57522. 
November  12, 1991). 

The  meetings  will  be  of  the 
Commissicm’s  Alternative  Assessment 
Committee  and  the  Gyrations 
Committee  in  Albuquerque.  New 
Mexico.  The  Alternatives  Assessment 
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Committee  will  meet  from  1  p.m.  on 
December  13, 1993  through  12  noon  on 
December  15,^993.  A  primary  purpose 
of  the  meeting  will  be  to  develop  final ' 
drafts  of  proposed  emissions 
management  options  and  a  proposed 
meth^ology  for  evaluating  these 
packages.  The  proposed  options  and 
methc^ology  will  be  the  subject  of  a 
series  of  public  meetings  to  be  held  in 
the  West  in  January,  1994.  In  addition, 
the  Alternatives  Assessment  Committee 
will  address  the  issue  of  a  future  base 
case  emissions  inventory  and  review 
drafts  of  a  request  for  proposals  for 
performing  the  socioeconomic 
evaluation  of  emissions  management 
options. 

The  Operations  Committee  will  meet 
from  1  p.m.  to  5  p.m.  on  December  15, 
1993.  llie  meeting  agenda  will  include 
adoption  of  a  fiscal  year  1994  budget, 
approval  of  a  futvire  base  case  inventory 
methodology,  the  approval  of  a  mobile 
source  emissions  model  to  be  used,  and 
the  approval  of  information  to  be  used 
in  the  January  public  meetings  by  the 
Communications  Committee. 
ADDRESSES:  All  meetings  will  take  place 
at  the  Sheraton  Old  Town  Hotel,  800 
Rio  Grande  Boulevard,  Albuquerque, 
New  Mexico. 

FOR  I^RTHER  INFORMATION  CONTACT:  Mr. 
John  T.  Leary,  Project  Manager  for  the 
Grand  Canyon  Visibility  TrMsport 
Commission,  Western  Governors’ 
Association.  600  17th  Street,  suite  1705, 
South  Tower.  Denver,  Colorado  80202; 
telephone  number  (303)  623-9378; 
facsimile  machine  number  (303)  534- 
7309. 

Dated:  December  2, 1993. 

Ann  Goode, 

Acting  Assistant  Administrator  for  Air  and 
Radiation. 

(FR  Doc.  93-29894  Filed  12-7-93;  8:45  am] 
BILLING  CODE  65a0-6O-P 


[FRL-4811-3] 

Office  of  Air  and  Radiation; 
Managamant  of  tha  Air  and  Radiation 
Docket  and  Information  Canter 

agency:  Environmental  Protection 

Agency. 

action:  Notice.' 

SUMMARY:  The  Air  and  Radiation  Docket 
and  Information  Center  (formerly 
known  as  the  Air  Docket),  located  at  401 
M  Street.  SW.,  Washington,  E)C  20460, 
has  new  hours  of  operation  and  a  fax 
line.  The  Air  and  Radiation  Docket  and 
Information  Center  will  be  open 
Monday  through  Friday,  including  all 
non-govemment  holidays,  from  8  a.m. 
to  4  p.m.  The  Center  will  be  closed  on 
Saturdays  and  Sundays  and  on 
government  holidays.  The  fax  number 
for  the  Center  is  202-260-4000. 

FOR  FURTHER  INFORMATION  CONTACT: 

The  Air  and  Radiation  Docket  and 
Information  Center  at  401  M  Street.  SW., 
Washington,  DC  20460.  Telephone  202- 
260-7548  or  202-260-7549. 

Jerry  Kuitzweg, 

Director.  Office  of  Program  Management 
Operations,  Office  of  Air  and  Radiation. 

(FR  Doc.  93-29893  Filed  12-7-93;  8:45  am] 

BILLING  CODE  6S60-50-M 


[OPP-66187;  FRL  4744-8) 

Notice  Of  Receipt  of  Requests  to 
Voluntarily  Cancel  Certain  Pesticide 
Registrations 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  section 
6(f)(1)  of  the  Federal  Insecticide, 
Fungicide  and  Rodenticide  Act  (FIFRA), 
as  amended,  EPA  is  issuing  a  notice  of 


receipt  of  requests  by  registrants  to 
volimtarily  cancel  certain  pesticide 
registrations. 

DATES:  Unless  a  request  is  withdrawn  by 
March  8,^99^.  orders  will -be  issued 
cancelling  all  of  these  registrations. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  James  A.  Hollins.  Office  of 
Pesticide  Programs  (7502C). 
Environmental  Protection  Agency,  401 
M  Street  SW,  Washington,  DC  20460. 
Office  location  for  commercial  courier  ' 
delivery  and  telephone  number:  Room 
216,  Crystal  Mall  No.  2, 1921  Jefferson 
Davis  Highway,  Arlington,  VA  22202, 
(703)  305-5761. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

Section  6(f)(1)  of  the  Federal 
Insecticide,  Fungicide  and  Rodenticide 
Act  (FIFRA),  as  amended,  provides  that 
a  pesticide  registrant  may,  at  any  time, 
request  that  any  of  its  pesticide 
registrations  be  cancelled.  The  Act 
further  provides  that  EPA  must  publish 
a  notice  of  receipt  of  any  such  request 
in  the  Federal  Register  before  acting  on 
the  request. 

II.  Intent  to  Cancel 

This  notice  announces  receipt  by  the 
Agency  of  requests  to  cancel  some  27 
pesticide  products  registered  under 
section  3  or  24(c)  of  FIFRA.  These 
registrations  are  listed  in  sequence  by 
registration  number  (or  company 
number  and  24(c)  number)  in  the 
following  Table  1. 


Table  1.  —  Registrations  With  Pending  Requests  for  Cancellation 


Registration  No. 

Product  Name 

Chemical  Name 

000100  LA-92-0005 

Beacon  Herbicide 

Methyl  2-[I[[[4,6-bis{difluoromethoxy)-2-pyrimidinylaminocarbonylamino- 
sulfo 

000100  TX-91-0005 

Aatrex  Nine-0 

2-Chloro4-(ethylamino)-6-(isopropylamino)-s-triazine 

000264-00436 

Can-Trd  Herbicide 

Sodium  4-(2-methyl-4-chlorophenoxy)butyrate 

000270-00181 

Fly  Stop  Sticky  Fly  Trap 

(2)-9-Tricosene 

000352-00441 

Dupont  ‘'Assure"  Herbicide 

Propanoic  acid,  2-{4-((6-chloro-2-quinoxalinyl)oxy)phenoxy)-,  ethyl 
ester 

000550-00178 

Liquid  Bleach  Industrial  Grade 

Sodium  hypochlorite 

000675-00037 

New  LF-10  Hospital  Disinfectant  Concentrate 

Tetrasodium  ethylenediaminetetraacetate 

Isopropanol 

Potassium  2-benzyl4-chlorophenate 
o-Phenylphenol,  potassium  salt 

Sodium  dodecylbenzenesulfonate 

001258-00886 

Olin  Pool  Chlorine 

Potassium  dichloro-s-triazinetr1one 
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Table  1.  —  Registrations  With  Pending  Requests  for  Canceuj^tion— Ckjotinoed 


Registration  No. 

Product  Name 

- r - 

Chemical  Name 

001258-00907 

Olin  Plus  Two  (TMXPool  Shock  Treatment 

Sodhxn  dichloro-s-triazinetrione 

001258-00909 

Fast  Pace  Pool  Chlorinating  Qrarxjies 

Trichtofo-s-trlazinelriorw 

001258-01159 

CDB  Sani  Fizz  25  St 

Sodium  dicNoro-a-triazinelriorw 

001258-01162 

COB  Effervescent  25  St 

Sodium  dk:hloro-94riazinetrione 

001258-01163 

CDB  Effervescent  25  Lt 

Sodium  dichioro-s-triazinetrione 

001258-01164 

CDB  Sani  Fizz  25  Lt  ' 

Sodium  dichioro-s-triazinetriorte 

005481-00161 

Phosdrfn  10.3 

2-Carbomelhoxy-1-methyivinyl  dimethyl  phosphate,  alpha  isomer  and 
related 

005768-00014 

Spur-Tex  816  Granular  Chlorirtated  Sanitizer- 
Cleaner 

Sodium  (fichioroisocyanurate  dihydrate 

007176-00023 

Butcher's  Dimension  256  Disinfectant  NoivAF 
kaline  Clean 

ANryf  dmethyt  benzyl  ammonium  chloride  *(606'^i4,  30%Ct«.  S%Ci». 
5%Ci2) 

AikyT  cBmethyl  ethylberuyl.ammorrium  chloride  *(68%Ci2.  32%Ci4) 

009157-00024 

Sun  Solar-Clor  Pool  CNorinating  Granular 

Sodium  dichioro-e-tiiazinetrione 

011556-00015 

Co-Ral  1%  Cattle  Duster 

O.QDiethyl  0-(3-chloro-4-methyl-2-OKO-2H-1-benzopyran-7-yl) 

phosphorothioate 

011556-00017 

Co-Ral  Cattte  Duster 

0,ODie9i)4  O^3-chk>ro-4-rnolhy»-2-o*o-2H-1-benzopyran-7-y0 

phosphorothioete 

011556-00019 

Co-Ral  Cattle  Insecticide  5.0%  Dust 

O.ODIethyl  C^(3-chloro-4-methyl'2-m(0-2Af1-benzapyrar>-7-yt) 

phosphorothioate 

011556-00024 

Co-Ral  Brand  of  Coumaphos  Livestock  Duster 

O.O-Diethyl  0-(3-chloro-4-methyt-2-oxo-2AF1  -benzopyran-7-yO 

phosphorothioate 

011715-00211 

Famam  No-Gnaw 

Benzyl  diethyl  ((2,6-xytytcarbamoyi)methyl)  emimonium  benzoate 
Essentd  oils 

Thymol 

028293-00031 

Unicom  Propoxur  Flea  &  Tick  Spray  for  Cats  & 
Dogs 

o-lsopropoxyphenyi  methylcarbamate 

034704  WA-93-0018 

Clean  Crop  MalathiorVMethoxychlor  Spray 

Methoxychior  (2,2-bis(p^nethoxyphenyt)-1,1,1-trichk>roethane) 
0,0-Dirnethyi  phosphorodithioate  of  dieth/  mercaptosucdnate 

043680-00009 

C-960 

Sodium  dlchloroisocyanurate  dihydrate 

056228  TX-90-0002 

Compound  DRC-1339  98%  Concentrate 

3-Chioro-p-toluidine  hydrochloride 

Unless  a  request  is  withdrawn  by  the  registrant  within  90  days  of  publication  of  this  notice,  orders  will  be  issued 
cancelling  all  of  these  re^strations.  Users  of  these  pesticides  or  anyone  else  desiring  the  retention  of  a  registration 
should  contact  the  applicwle  re^strant  directly  during  this  90-day  period.  The  following  Table  2  includes  the  names 
and  addresses  of  record  for  all  registrants  of  the  products  in  Table  1,  m  sequoice  by  EPA  Company  Number. 

Table  2.  —  Registrants  Requesting  Voluntary  Cancellation 


EPA 
Com¬ 
pany  No. 


Company  Name  and  Address 


000100 

000264 

000270 

000352 

000550 

000675 

001258 

005461 

005768 

007176 

009157 

011556 

011715 

028293 


Oba-Gelgy  Corp.,  Box  18300,  Greensboro,  NC  27419. 

Rhone-Poulenc  Ag  Co.,  Box  12014,  Research  Triangle  Park,  NC  27709. 

Famam  Companies  bK.,  301  W.  Osborn  Rd,  Phoentac,  AZ  85013. 

E.  I.  Du  Pont  De  Nemours  &  Co,  Inc.,  Barley  Mill  Plaza,  Walker's  MM,  WMngton,  OE  18880. 
Van  Waters  &  Rogers,  Inc.,  Subsidiary  of  Univar,  Box  34325,  Seattle,  WA  98104. 

Natior^al  Laboratories,  L  &  F  Products,  225  Summit  Ave,  Morrtvale,  NJ  07645. 

OUn  Corp.,  Box  586,  Cheshire,  CT  06410. 

Amvac  Chemical  Corp.,  4100  E.  Washington  Bivd,  Los  Angeles,  CA  90023. 

Spurrier  Chemicai  Companies  Inc.,  Box  2812,  Wichita,  KS  67201. 

Butcher  Co,  120  Bartlett  SL  Marlborough,  MA  01752. 

Morgan  Qailacher  Inc.,  8707  Millergrove  Dr,  Santa  Fe,  CA  90670.  " 

Miles  Inc.,  Animal  Health  Division,  Box  390,  Shawnee  Mission,  KS  66201. 

Speer  Products  Inc.,  Box  18993,  Memphis,  TN  38181. 

Unicom  Labs  &  Phaeton  Corp.,  1000  118th  Ave.  N,  St.  Petersburg,  FL  33718. 
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Table  2.  —  Registrants  Requesting  Voluntary  Cancellation— Continued 


EPA 

Corn- 


Company  Name  and  Address 


pany  No. 


034704 

043680 

056228 


Platte  Chemical  Co.,  Inc.,  c/o  William  M.  Mahiburg,  Box  667,  Greeley,  CO  80632. 

WEAS  Engineering  Inc.,  Box  816,  Carmel,  IN  46032. 

U.  S.  Dept  of  Agriculture,  Anrtimal  &  Plant  Health  Inspection,  Federal  Building,  Room  533,  Hyattsville,  MD  20782. 


m.  Procedures  for  Withdrawal  of 
Request 

Registrants  who  choose  to  withdraw  a 
request  for  cancellation  must  submit 
such  withdrawal  in  writing  to  James  A. 
Hollins,  at  the  address  given  above, 
postmarked  before  Mai^  8, 1994.  This 
written  withdrawal  of  the  request  for 
cancellation  will  apply  only  to  the 
applicable  6(f)(1)  request  listed  in  this  ' 
notice.  If  the  product(s)  have  been 
subject  to  a  previous  cancellation 
action,  the  effective  date  of  cancellation 
and  all  other  provisions  of  any  earlier 
cancellation  action  are  controlling.  The 
withdrawal  request  must  also  include  a 
commitment  to  pay  any  reregistration 
fees  due,  and  to  fulfill  any  applicable 
unsatisfied  data  requirements. 

IV.  Provisions  for  Disposition  of 
Existing  Stocks 

The  effective  date  of  cancellation  will 
be  the  date  of  the  cancellation  order. 

The  orders  effecting  these  requested 
cancellations  will  generally  ^rmit  a 
registrant  to  sell  or  distribute  existing 
stocks  for  1  year  after  the  date  the 
cancellation  request  was  received.  This 
policy  is  in  accordance  with  the 
Agency’s  statement  of  policy  as 
prescribed  in  Federal  Register  No.  123, 
Vol.  56.  dated  June  26. 1991.  Exceptions 
to  this  general  rule  will  be  made  if  a 
product  poses  a  risk  concern,  or  is  in 
noncompliance  with  reregistration 
requirements,  or  is  subject  to  a  data  call- 
in.  In  all  cases,  product-specific 
disposition  dates  will  be  given  in  the 
cancellation  orders. 

Existing  stocks  are  those  stocks  of 
registered  pesticide  products  whidi  are 
airrently  in  the  United  States  and 
which  have  been  packaged,  labeled,  and 
released  for  shipment  prior  to  the 
effective  date  of  the  cancellation  action. 


Unless  the  provisions  of  an  earlier  order 
apply,  existing  stocks  already  in  the 
hands  of  dealers  or  \isers  can  be 
distributed,  sold  or  used  legally  until 
they  are  exhausted,  provided  that  such 
further  sale  and  use  comply  with  the 
EPA-approved  label  and  labeling  of  the 
affected  product(s).  Exceptions  to  these 
general  niles  will  be  made  in  specific 
cases  when  more  stringent  restrictions 
on  sale,  distribution,  or  use  of  the 
products  or  their  ingredients  have 
already  been  imposed,  as  in  Special 
Review  actions,  or  where  the  Agency 
has  identified  significant  potential  risk 
concerns  associated  with  a  particular 
chemical. 

List  of  Subjects 

Environmental  protection.  Pesticides 
and  pests.  Product  registrations. 

Dated:  November  26, 1993. 

Douglas  D.  Campt, 

Director.  Office  of  Pesticide  Programs. 

(FR  Doc  93-29825  Filed  12-7-93;  8:45  ami 

BlUmO  CODE  6660-60-F 


[OPP-34049;  FRL  4745-3] 

Notice  of  Receipt  of  Requests  for 
Amendments  to  Delete  Uses  in  Certain 
Pesticide  Registrations 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  In  accordance  with  section 
6(f)(1)  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act 
(FIFRA),  as  amended,  EPA  is  issuing  a 
notice  of  receipt  of  request  for 
amendment  by  registrants  to  delete  uses 
in  certain  pesticide  registrations. 


DATES:  Unless  a  request  is  withdrawn, 
the  Agency  will  approve  these  use 
deletions  and  the  deletions  will  become 
effective  on  March  8, 1994. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  James  A.  Hollins,  Office  of 
Pestidde  Programs  (7502C), 
Environmental  Protection  Agency,  401 
M  Street,  SW,  Washington,  DC  20460. 
Office  location  for  commercial  courier 
delivery  and  telephone  niunber:  Room 
216,  Crystal  Mall  No.  2. 1921  Jefferson 
Davis  Highway,  Arlington,  VA  22202, 
(703)  305-5761. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

Section  6(f)(1)  of  FIFRA  provides  that 
a  registrant  of  a  pesticide  product  may 
at  any  time  request  that  any  of  its 
pesticide  registrations  be  amended  to 
delete  one  or  more  uses.  The  Act  further 
provides  that,  before  acting  on  the 
request,  EPA  must  publish  a  notice  of 
receipt  of  any  such  request  in  the 
Federal  Register.  Thereafter,  the 
Administrator  may  approve  such  a 
request. 

n.  Intent  to  Delete  Uses 

This  notice  annoxmces  receipt  by  the 
Agency  of  applications  from  registrants 
to  delete  uses  in  the  four  pesticide 
registrations  listed  in  the  following 
Table  1.  These  registrations  are  listed  by 
registration  nvunber,  product  names  and 
the  specific  uses  deleted.  Users  of  these 
products  who  desire  continued  use  on 
crops  or  sites  being  deleted  should 
contact  the  applicable  registrant  before 
March  8, 1994  to  discuss  withdrawal  of 
the  applications  for  amendment.  This 
90-day  period  will  also  permit 
interested  members  of  the  public  to 
intercede  with  registrants  prior  to  the 
Agency  approval  of  the  deletion. 


Table  1.  —  Registrations  with  Requests  for  Amendments  to  Delete  Uses  in  Certain  Pesticide  Registrations 


EPA  Registration  No. 

Product  Name 

Delete  From  Label 

000264-00263 

Rorel  Brand  Plant  Growth  Regu¬ 
lator 

Home  grown  tomatoes,  dweuf  mistletoe,  leafy  mistletoe  shoots  in  omamenteds, 
elinftination  of  undesirable  fruit  development  on  apples,  crab  apples,  carob 
and  olives 

9^^ 
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Table  1.  —  Registrations  with  Requests  for  Amendments  to  Delete  Uses  in  Certain  Pesticide 

Registrations— Continued  ' 


EPA  Registration  No. 

Product  Name 

Delete  From  Label 

000464-00078 

Dowicide-A  Anti-microbial 

Postharvest  uses  on  apples,  cantakX4)es,  carrots,  cherries,  cucumbers, 
IdwifruiL  kurhquats,  nectarines,  peppers  (bel),  peaches,  pinecq^ples,  plums 
(fresh  prunes),  sweet  potatoes,  tomatoes;  wood  treatment  uses  on  forest 
products  (unseasoned),  bulldings/products  (outdoors),  household/clomestic 
(out-doors);  aquatic  uses 

010163-00080 

Gowan  Azinphos-M2EC 

Use  on  sugarcane  in  State  of  Louisiana 

034704-00691 

Clean  Crop  Azinphos  Methyl  2EC 

Use  on  sugarcane  in  State  of  Louisiana 

The  following  Table  2  includes  the  names  and  addresses  of  record  for  all  registrants  of  the  products  in  Table 
1,  in  sequence  by  EPA  company  number. 


Table  2.  —  Registrants  Requesting  Amendments  to  Delete  Uses  in  Certain  Pesticide  Registrations 


Com¬ 
pany  No. 


Company  Name  and  Address 


000264 

000464 

010163 

034704 


Rhone^Poulenc,  2  T.W.  Alexander  Dr., ^Research  Triangle  Parte,  NC  27709. 
The  Dow  Chemical  Co.,  1803  Building,  Midland,  Ml  48674. 

Gowan  Company,  P.O.  Box  5569,  Yuma,  AZ  85366. 

Platte  Chemical  Co.,  P.O.  Box  667,  Greeley,  CO  80632. 


m.  Existing  Stocks  Provisions 

The  Agency  has  authorized  registrants 
to  sell  or  distribute  product  xmder  the 
previously  approved  labeling  for  a 
period  of  18  months  after  approval  of 
the  revision,  unless  other  restrictions 
have  been  imposed,  as  in  special  review 
actions. 

List  of  Subjects 

Environmental  protection.  Pesticides 
and  pests.  Product  registrations. 

Dated:  November  26, 1993. 

Douglas  D.  Campt, 

Director,  Office  of  Pesticide  Programs. 

[FR  Doc.  93-29826  Filed  12-7-93;  8:45  am] 
BILUNQ  CODE  6660-60-f  ^ 


[OPP-64017:  FRL  4742-2] 

Grace  Sierra  Chemical  Co.,  Inc.; 
Cancellation  of  Conditional 
Registration  for  Milban 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  Effective  July  29, 1993,  the 
conditional  registration  was  canceled 
for  Milban  Fungicide  (EPA  Registration 
No.  58185-12)  of  Grace-Sierra  Crop 
Protection  Company,  Inc.  Grace-Sierra 
may  not  sell,  or  distribute  in  commerce, 
any  quantity  of  Milban  after  the 
effective  date  of  cancellation.  Persons 
other  than  Grace-Sierra  may  only  sell  or 
distribute  in  commerce,  with  its 
approved  label,  existing  stocks  of 


Milban  for  2  years  after  the  effective 
date  of  cancellation.  Persons  other  than 
Grace-Sierra  may  only  use,  in  a  manner 
consistent  with  its  approved  label, 
existing  stocks  of  Milban  for  2  years 
after  the  effective  date  of  cancellation. 
DATES:  Cancellation  of  the  conditional 
registration  for  Milban  took  effect  on 
July  29, 1993. 

FOR  FURTHER  INFORMATION  CONTACT:  By 

mail;  Sidney  C  Jackson,  Acting  Product 
Manager  (PM)  21,  Registration  Division 
(7505C),  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
SUPPLEMENTARY  INFORMATION:  On  May 
31, 1993,  EPA  published  a  Notice  of 
Intent  to  Cancel  (NOIC),  the  conditional 
registration  for  Milban  (EPA 
Registration  No.  58185-12)  pursuant  to 
section  6(e)(1)(B)  of  the  Federal 
Insecticide,  Fungicide,  and  Rodentidde 
Act  (FIFRA),  7  U.S.C.  136d(e)(l)(B).  EPA 
issued  the  NOIC  because  Grace-Sierra 
had  failed  to  fulfill  its  obligations  under 
the  conditional  registration  to  conduct 
and  submit  worker  exposure  studies. 

Grace-Sierra  filed  a  timely  request  for 
a  hearing,  objecting  to  the  NOIC.  On 
July  29, 1993,  Grace-Sierra  withdrew  its 
hearing  request  and  objections.  As  a 
result,  the  registration  for  Milban  was 
canceled  automatically  on  July  29, 1993, 
by  operation  of  law.  A3  provided  in  the 
NOIC,  the  following  provisions  now 
govern  the  sale,  di^bution  in 
commerce,  and  use  of  Milban. 

Grace-Sierra  may  not  sell,  or 
distribute  in  commerce  any  quantity  of 
Milban  after  July  29, 1993;  persons  other 
than  Grace-Sierra  may  only  sell,  or 


distribute  in  commerce,  with  its 
approved  label,  any  existing  stocks  of 
Milban  for  2  years  after  July  29, 1993; 
and  persons  other  than  Grace-Sierra 
may  only  use  in  a  manner  consistent 
with  the  approved  label,  existing  stocks 
of  Milban  for  2  years  after  July  29, 1993. 
Authority:  7  U.S.C  136d. 

List  of  Subjects 
Environmental  protection. 
Agricultural  commodities.  Pesticides 
and  pests. 

Dated:  November  15, 1993. 

Stephen  L.  Johnson, 

Acting  Director,  Registration  Division,  Office 
of  Pesticide  Programs. 

(FR  Doc.  93-29827  Filed  12-7-93;  8:45  am) 
BILUNQ  CODE  6560-60-F 


[OPP-3000Q/29D;  FRL-4650-8] 

Inorganic  Arsenicals;  Conclusion  of 
Special  Review 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  Final  Determination: 
Conclusion  of  Special  Review. 

SUMMARY:  This  Notice  announces  the 
conclusion  of  the  Special  Review  for  the 
remaining  non-wood  preservative  uses 
of  the  inorganic  arsenicals.  In  1988,  a 
Notice  of  Final  Determination  for  most 
of  the  non-wood  uses  was  issued.  In  that 
Notice,  EPA  determined  to  cancel 
several  registrations  for  inorganic 
arsenicals,  leave  two  registrations  in 
effect,  and  defer  action  on  five 
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remaining  uses.  Four  of  the  remaining  the  non-wood  preservative  uses  (the 

five  uses  subsequently  were  canceled.  In  "minor"  uses)  of  inorganic  arsenicals 
1991,  the  AgeilCy  proposed  cancellation  (52  FR 132).  This  action  was  based  on 
of  the  remaining  use  —  arsenic  add  on  two  risk  concerns,  acute  toxicity  and 
cotton.  Subsequently,  these  registrations  ^carcinogenidty.  Acute  toxicity  had  been 


also  were  volimtarily  canceled.  Since 
there  are  no  longer  any  viable 
registrations  for  these  five  uses,  EPA  is 
concluding  the  Spedal  Review. 

FOR  FURTHER  INFORMATION  CONTACT:  Ann 
Sibold,  Special  Review  and 
Reregistration  Division  (7508W), 
Environmental  Protection  Agency.  401 
M  St.,  SW.,  Washington,  DC  20460. 

Office  location  and  telephone  number: 
Special  Review  Branch.  3rd  floor, 

Qystal  Station  Building  #1.  2800 
Crystal  Drive,  Arlington,  VA.  22202. 

(703) 308-8033. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

This  Notice  concludes  the  Spedal 
Review  of  the  five  remaining  non-wood 
preservative  uses  of  the  inorganic 
arsenicals.  The  Spedal  Review  of  the 
inorganic  arsenicals  began  on  October 
18, 1978,  when  EPA  issued  a  Notice  of 
Rebuttable  Presumption  Against 
Registration  (RPAR,  now  called  a 
Special  Review)  (43  FR  48267)  for  the 
wood  preservative  and  non-wood 
preswvative  uses  of  inorganic 
arsenicals.  The  RPAR  was  triggered  by 
the  finding  that  use  of  the  inorganic 
arsenicals  met  or  exceeded  the  risk 
criteria  for  carcinogenidty, 
teratogenicity  (developmental  effects) 
and  mutagenicity  (genetic  effects). 

1.  Wood  preservative  uses.  In  1981  (46 
FR  13020),  EPA  proposed  changes  to  the 
terms  and  conditions  of  registration  for 
the  wood  preservative  uses  of  inorganic 
arsenicals.  These  changes  were  based  on 
an  assessment  of  the  risks  and  benefits 
of  continued  registration  of  inorganic 
arsenicals  as  wood  preservatives.  The 
Final  Determination,  issued  July  13, 

1984,  (49  FR  28666),  required  certain 
modifications  to  the  terms  and 
conditions  of  registration  and  concluded 
the  Special  Review  for  the  wood 
preservative  uses  of  the  inmganic 
arsenicals.  Subsequently,  EPA  received 
requests  for  hearings  from  registrants 
contesting  the  requirements  of  that 
Notice.  EPA  considered  registrants* 
suggestions  for  reaching  the  goals  of  the 
July  13, 1984  Notice,  and  amended  the 
Notice  of  Intent  to  Cancel  (51  FR  1334, 
January  10, 1986).  All  registrants  have 
either  modified  their  registrations  in 
accordance  with  the  Amended  Notice  or 
their  registrations  were  canceled. 

2.  Non-wood  preservative  uses.  On 
January  2, 1987,  EPA  issued  a 
Preliminary  Determination  proposing  to 
cancel  the  registrations  of  virtually  all  of 


added  as  a  risk  concern  after  the  Special 
Review  was  initiated.  It  was  based  on  a 
large  number  of  accidental  poisonings, 
particularly  of  children.  The  Agency 
found  that  the  acute  risks  to  children 
firom  accidental  ingestion  of  arsenic 
compoimds  outweighed  the  benefits. 
Carcinogenicity  was  found  to  be  a  risk 
to  workers  handling  inorganic  arsenical 
pesticides.  The  Agency  foimd  that 
protective  clothing  or  a  restricted  use 
classification  would  not  reduce  the  risks 
to  an  acceptable  level  in  light  of  the 
limited  benefits.  EPA  deferred 
consideration  of  four  inorganic 
arsenicals  —  the  "ma)or”  uses, 
including  arsenic  acid  on  cotton  and 
okra,  sodium  arsenite  on  grapes, 
calcium  arsenate  on  turf,  and  lead 
arsenate  on  citrus — for  the  following 
reasons.  First,  these  uses  did  not  pose 
acute  risks,  and  second,  the  Agency 
found  it  necessary  to  review  further  the 
potential  risk  fixim  dermal  and  dietary 
exposure.  In  1988,  EPA  issued  a  Final 
Determination  to  Cancel  products 
containing  inorganic  arsenicals  for  most 
of  the  minor  uses  of  inorganic  arsenic 
(53  FR  24767).  In  this  Notice,  only  two 
registrations  were  retained:  the 
insecticidal  use  of  arsenic  trioxide  in  a 
sealed  metal  container  and  the  solid 
formulation  of  arsenic  trioxide  used  to 
control  moles  and  gophers.  These  uses 
were  retained  because  the  products 
were  packaged  in  a  manner  that  reduced 
chances  of  exposure,  so  that  the  benefits 
of  continued  use  outweighed  risks. 
Finally,  this  Notice  concluded  the 
Special  Review  of  the  non-wood 
preservative  uses  except  for  the  deferred 
uses.  After  a  hearing  requested  by 
several  registrants,  an  Administrative 
Law  Judge  upheld  the  cancellations,  and 
in  July,  1989,  that  determination  was 
upheld  by  the  Administrator. 

The  Agency  subsequently  took 
regulatory  actions  on  the  deferred  uses 
of  the  inorganic  arsenicals  as  discussed 
below. 

On  October  19, 1990,  EPA  announced 
receipt  of  a  request  to  voluntarily  cancel 
a  registration  of  lead  arsenate  used  as  a 
grov^  regulator  on  citrus  (55  FR 
42445).  EPA  stated  the  cancellation 
would  become  effective  December  18, 
1990  unless  EPA  received  a  request  to 
withdraw  the  cancellation  during  the 
comment  period.  No  such  request  was 
received.  The  cancellation  became 
effective  January  22, 1991.  The 
Registrant  could  sell  existing  stocks 
imtil  October  19, 1991.  Existing  stocks 
in  the  hands  of  dealers  and  users  could 


be  sold  and  used  until  exhausted. 
Tolerances  were  revoked  April  3, 1991 
(56  FR  13593).  The  revocation  took 
effect  before  ^e  end  of  the  last  sales 
date  set  in  the  cancellation  .order 
because  thb'A^ency  believed  that  all  but 
untreated  commodities  had  cleared  the 
channels-of-trade  by  the  end  of  1990. 

In  a  letter  dated  March  15, 1989,  EPA 
canceled  a  registration  of  calcium 
arsenate  on  t^  at  the  registrant’s 
request.  The  registrant  was  permitted  to 
sell  existing  sto^s  until  February  28, 
1990.  Existing  stocks  in  the  hands  of 
dealers  and  end  users  could  be  sold  and 
used  until  December  31, 1991. 

On  June  19, 1991,  EPA  announced 
that  it  had  received  a  request  for 
voluntary  cancellation  of  the 
registration  of  sodium  arsenite,  a 
fungicide,  on  grapes  (56  FR  28154).  EPA 
also  established  a  comment  period  to 
allow  £my  interested  party  to  have  the 
registrations  transferred.  No  requests  for 
transfer  were  received.  Thus,  on  January 
13, 1992,  EPA  canceled  the  registrations 
(57  FR  1262).  The  registrant  was 
allowed  to  sell  and  distribute  existing 
stocks  until  January  13, 1993.  All  others 
were  allowed  to  sell  and  \ise  existing 
stock  imtil  supplies  were  exhausted. 

The  tolerance  was  proposed  for 
revocation  in  1992  (57  FR  1244),  and 
became  final  on  July  22, 1993  (58  FR 
39153).  The  effective  date  of  the 
revocation  is  June  30, 1994. 

Arsenic  acid  was  also  registered  as  a 
desiccant  on  okra  grown  for  seed  under 
the  authority  of  section  24(c)  of  FIFRA. 

In  1989,  the  registrant  requested 
voluntary  cancellation  from  the  state. 
The  state  allowed  sale  and  use  of 
existing  stocks  imtil  November  1990. 

In  1991,  EPA  announced  its 
preliminary  determination  to  cancel  the 
registration  of  arsenic  acid  as  a 
desiccant  on  cotton  (56  FR  50576).  The 
risk  case  was  based  on  unacceptable 
cancer  risks  to  workers  exposed  to 
arsenic,  which  is  classified  as  a  known 
human  (Group  A)  carcinogen.  The 
Agency  concluded  that  these  risks  were 
not  amenable  to  mitigation  and  were  not 
balanced  by  the  benefits  to  growers.  In 
addition,  while  not  a  basis  for  initiating 
the  Special  Review,  the  Agency 
considered  groundwater  contamination 
a  potential  source  of  exposure.  EPA 
further  concluded  that  there  were  no 
practical  protective  measures  to 
adequately  mitigate  exposure.  Other 
matters  addressed  by  ^A  included: 

(1)  A  proposal  to  prohibit  the  sale  and 
use  of  existing  stocks  because  the 
benefits  associated  with  allowing  time 
to  sell  and  use  existing  stocks  were 
judged  to  be  limited  and  not  justified 
when  weighed' against  risks. 
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(2)  A  proposal  to  conclude  the  Special 
Review  of  all  other  non-wood 
preservative  pesticide  products 
containing  inorganic  arsenicals. 

(3)  A  comment  period  which  wa^  later 
extended  to  June  5. 1992,  at  the  request 
of  several  commenters  (57  FR  3755, 
dated  January  31, 1992). 

EPA  transmitt^  copies  of  the  PD  2/ 

3  to  the  Secretary  of  Agriculture  and  the 
Scientific  Advisory  Panel  (SAP)  for 
comment.  The  SAP  met  bn  June  25,  * 
1992,  to  review  the  scientihc  issues  in 
the  PD  2/3.  The  SAP  and  the 
Depeurtment  of  Agriculture's  comments 
are  summarized  in  this  Notice.  In 
addition,  they  are  printed  in  full  in  the 
Support  Document  for  the  Conclusion  of 
the  Special  Review  together  with  EPA’s 
response.  This  Support  Document  may 
be  found  in  the  public  docket  as 
described  in  Unit  VI  of  this  notice. 

After  the  comment  period  closed,  the 
registrants  Elf  Atochem  North  American 
(Atochem)  and  Voluntary  Purchasing 
Groups  (VPG)  initiated  discussions  with 
the  Agency  regarding  voluntary 
cancellation  conditioned  upon 
provision  for  sale  and  use  of  existing 
stocks  through  the  1993  use  season.  On 
May  6, 1993,  (58  FR  26975),  EPA 
announced  receipt  of  voluntary  requests 
from  these  registrants  of  arsenic  acid  to 
cemcel  their  registrations  of  arsenic  add 
use  on  cotton.  The  cancellations  were 
made  effective  immediately.  In  the 
cancellation  order,  EPA  permitted 
existing  stocks  to  be  sold  imtil  October 
31, 1993.  Growers  are  permitted  to  use 
existing  stocks  until  December  31, 1993. 
Registrants  will  buy  back  stocks  (in 
imopened  containers)  remaining  after 
the  1993  use  season.  A  discussion  of  the 
reasons  for  the  change  in  the  provision 
for  sale  and  use  of  existing  stocks  may 
be  found  in  Unit  IV  of  this  notice. 

Subsequently,  EPA  found  that  Drexel 
Chemical  Company  also  had  a  viable 
(although  suspended)  registration  for 
arsenic  add  cotton  desiccant.  After 
being  contaded  by  EPA  regarding  this 
registration,  Drexel  requested  volimtary 
cancellation,  emd  notice  of  this  action 
and  the  cancellation  order  was 
published  in  the  Federal  Register  on 
July  22, 1993,  (58  FR  39205). 

The  tolerance  for  arsenic  acid  on 
cottonseed  was  proposed  for  revocation 
on  September  22, 1993  (58  FR  49267). 
With  these  actions,  EPA  completed 
review  of  the  last  inorganic  arsenical  in 
Special  Review. 

3.  Conclusion  of  Special  Review 
(PD4).  In  the  PD  2/3  for  arsenic  add  on 
cotton  (56  FR  50576),  EPA  set  forth  its 
risk/benefit  determination  for  this  use. 
After  reviewing  the  comments  received 
in  response  to  the  PD  2/3,  EPA  fotmd  no 
new  information  that  would  cause  a 


change  in  the  risk/benefit  determination 
for  arsenic  add  on  cotton.  EPA’s  review 
of  the  comments,  reconsideration  of  the 
risks  and  benefits  of  the  registrants’ 
proposal  to  permit  the  sale  and  use  of 
existing  sto^,  and  final  determination 
regarding  Special  Review  of  arsenic  acid 
on  cotton  are  set  forth  in  this  document. 

In  addition,  the  PD  2/3  also  proposed 
that  the  special  review  be  concluded  for 
lead  arsenate  on  dtrus,  calcium  arsenate 
on  turf,  sodium  arsenite  on  grapes,  and 
arsenic  add  on  okra  grown  for  seed.  The 
Agency’s  final  determination  regarding 
Special  Review  of  these  uses  is  set  forth 
in  this  document. 

n.  Summary  of  Risk  Determinations 
and  Agency  Evaluation  of  Comments 
and  Additional  Data 

A.  Hazard  Characterization 

In  the  PD  2/3  for  arsenic  add  (56  FR 
50576),  EPA  discussed  in  detail  the  data 
on  the  carcinogenidty  of  arsenic. 

Arsenic  is  a  known  human  (Group  A) 
carcinogen,  for  which  a  dose-response» 
relationship  has  been  calculated  for  the 
inhalation  and  oral/dermal  routes  of 
exposure.  The  SAP  reviewed  and  agreed 
with  the  risk  charaderization  of  the  PD 
2/3.  Their  comments  are  included  in 
full  in  the  Support  Document.  EPA 
received  no  other  comments  on  the 
hazard  charaderization  of  arsenic.  *1110$, 
EPA  has  not  revised  the  hazard 
charaderization  set  forth  in  the  PD2/3. 

B.  Exposure  and  Risk  Assessment 

In  the  PD  2/3,  the  Agency  discussed 
the  basis  for  its  estimates  of  the  levels 
of  inhalation  and  dermal  exposure  for 
workers  handling  arsenic  acid.  The  PD 
2/3  displays  in  tabular  form  the 
Agency’s  conclusions  regarding  levels  of 
exposure  and  risk  for  different 
occupations  and  different  geographical 
regions  where  arsenic  acid  is  applied. 
Estimates  of  excess  upper  bound  risks 
ranged  from  10-2  to  10-7.  In  addition, 
the  Agency  calculated  levels  of  potential 
exposvue  and  risk  for  residents  living  in 
the  vicinity  of  cotton  gins.  The 
estimated  excess  upper  bound  risk  was 
estimated  at  10-3.  fPA  also  found  that 
there  was  a  potential  for  arsenic  to 
contaminate  groundwater.  The  SAP 
reviewed  and  agreed  with  the  risk 
characterization  pf  the  PD  2/3.  The 
USDA  comments  Hid  not  specifically 
address  the  exposure  and  risk 
assessment  of  the  PD  2/3.  The  Agency 
received  several  other  public  comments 
on  its  exposure  case,  lliese  comments 
questioned  exposure  measurements  for 
closed  cabs,  mixer/loader  exposure, 
pilot  exposure,  ground-water  concerns, 
the  definition  of  a  “normal”  work  year 
for  harvesters,  the  use  of  the  Pesticide 


Handlers  Exposiire  Database  (PHED), 
estimates  of  risk  to  area  residents,  and 
regulatory  junsdiction  over  cotton  gin 
workers.  Commenters  submitted  some 
new  data  relating  to  enclosed  cab 
exposure,  but  noted  that  the  limited 
data  could  not  support  a  regulatory 
decision. 

EPA  carefully  considered  these 
comments.  However,  neither  the 
comments  nor  the  new  data  received 
could  demonstrate  that  EPA’s  exposure 
estimates  should  be  revised.  'Thus,  EPA 
has  not  changed  its  exposure  estimates 
or  its  risk  case.  A  detailed  discussion  of 
the  comments  and  the  Agency  response 
are  available  in  the  Support  Document. 

m.  Summary  of  Benefits  Assessment 
and  Agency  Evaluation  of  Comments 
and  Additional  Data  Received 

In  the  PD  2/3,  EPA  estimated  that 
affected  growers  could  lose  in  aggregate 
as  much  as  $19  to  $22  million  per  year 
as  a  result  of  the  cancellation  of  arsenic 
acid.  EPA  received  a  number  of 
comments  on  the  benefits  assessment. 
The  most  important  general  criticism 
was  that  EPA  did  not  adequately  assess 
the  ripple  effect  on  the  local  community 
if  many  growers  left  the  cotton  business. 
EPA  carefully  considered  these 
comments.  However,  none  of  these 
comments  contains  data  or  specific 
information  that  would  prove  that  EPA’s 
estimate  of  benefits  is  greatly 
iinderstated.  Thus,  EPA  does  not  find  it 
necessary  to  revise  its  benefits  case.  A 
detailed  discussion  of  the  comments  on 
the  benefits  assessment  of  the  PD  2/3 
and  EPA’s  response  may  be  found  in  the 
Support  Document. 

In  addition,  the  PD  2/3  was  sent  to  the 
Secretary  of  Agriculture.  The  USDA/ 
National  Agricultural  Pesticide  Impact 
Assessment  Program  (NAPIAP) 
estimated  losses  ranging  between  $14 
and  $52  million,  based  on  USDA  and 
State  assessments.  'They  noted  that 
EPA’s  estimate  of  $19  to  $22  million 
was  toward  the  lower  end  of  their  range. 
They  noted  the  variability  of  arsenic 
acid  use  based  on  earliness  of  frost. 

EPA  carefully  considered  these 
comments.  However,  because  the 
comments  contained  no  data  or  details  ' 
of  how  USDA  made  its  estimates,  EPA 
cannot  evaluate  their  soundness.  Thus, 
EPA  does  not  feel  its  estimate  is 
necessarily  too  low,  EPA  is  well  aware 
of  the  variability  in  fix)st  dates  from 
information  contained  in  the  Inorganic 
Arsenicals  Assessment  Team  Report  of 
1980,  and  took  this  variabihty  into 
account  in  developing  its  benefits 
assessment.  These  comments  are 
considered  in  more  detail  in  the 
Support  Document. 
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IV.  Summary  of  Existing  Stocks 
ProvisioBS  and  Agency  Evalnalioo  of 
Comments  and  Additional  Data 
Received 

In  the  PD  2/3,  EPA  proposed  to 
prohibit  the  sale,  distribution,  and  use 
of  existing  stocks  of  arsenic  acid  after 
the  Hnal  ^te  of  cancellation  because 
risks  outweighed  the  localized  benefits. 
EPA  received  several  comments  both 
supporting  and  opposing  this  position. 
Several  commenters  opposed  a 
prohibition  on  sale  and  use  of  existing 
stocks  because  the  severe  local 
economic  impact  could  be  eased  by  a 
phaseout.  Other  commenters  supported 
the  prohibition  on  sale  and  use  of 
existing  stocks  because  waste  treatment 
costs  resulting  bom  processing  arsenic 
acid  treated  cotton  were  unreasonably 
high.  EPA  considered  these  comments, 
but  did  not  find  them  persuasive. 

However,  with  regard  to  the 
registrants  Atochem  and  VPG,  EPA  has 
determined  to  allow  the  sale  and  use  of 
existing  stocks  of  arsenic  acid  products 
through  the  1993  use  season  b^use 
this  action  achieves  the  most  favorable 
risk/benefit  determination.  The 
comments,  EPA  response,  and  EPA’s 
decision  is  discuss^  in  detail  in  the 
May  6, 1993  Notice  of  Voluntary 
Cancellation  (58  FR  26975)  and  in  the 
Support  Document. 

V.  Comments  of  the  Scientific  Advisory 
Panel  and  the  Secretary  of  Agriculture 

As  required  under  Sections  6  and  25 
of  FIFRA,  the  Agency  provided  the  PD 
2/3  and  technic^  support  document  to 
the  Scientific  Advisory  Panel  and  the 
Secretary  of  Agriculture.  Their 
comments  and  the  EPA  tesix)nses  are 
summarized  in  Units  II  and  III  of  this 
notice.  In  addition  they  are  printed  in 
full  in  the  Support  Document  along 
with  the  EPA  response. 

VI.  Risk/Benefit  Assessment  and 
Decision  Regarding  Special  Review 

Prior  to  1991,  the  Agency  had 
completed  the  review  of  the  inorganic 
arsenicals,  including  wood 
preservatives,  and  most  non-wood 
preservatives  except  for  five  uses  of 
arsenic  acid,  sodium  arsenite,  lead 
arsenate,  and  calcium  arsenate.  In  the 
PD  2/3  for  arsenic  acid,  the  Agency 
proposed  to  conclude  the  Special 
Review  of  four  of  these  uses,  including 
the  use  of  arsenic  acid  as  a  desiccant  on 
okra  grown  fOT  seed,  sodium  arsenite  as 
a  fungicide  on  grapes,  lead  arsenate  as 
a  plant  growth  regulator  on  grapefiuit, 
and  calcium  arsenate  as  a  herbicide  on 
turf,  leaving  only  arsenic  acid  as  a 
desiccant  on  cotton  remaining  in 
Special  Review.  In  today’s  notice,  the 


Agency  has  responded  to  the  comments 
receiv^  on  the  PD  2/3  for  arsenic  acid 
as  a  cotton  desiccant,  and  the  Agency 
has  determined  that  it  will  not  modify 
t^je  risk/benefit  assessment  of  arsenic 
acid  on  cotton,  which  was  set  forth  in 
the  PD  2/3.  Further,  the  registrants  have 
requested  voluntary  cancellation  of  their 
registrations  for  arsenic  add  on  cotton, 
and  D’A  has  canceled  them.  Sale  and 
use  of  existing  stocks  of  Atochem  and 
VPG  arsenic  acid  cotton  desiccant 
products  will  end  after  the  1993  use 
season.  Therefore,  the  Agency  is 
concluding  the  Special  Review  for  the 
remaining  non-wood  preservative  uses 
of  the  inoiganic  arsenicals:  lead  arsenate 
growth  regulator  on  citrus,  calcium 
arsenate  on  turf,  sodium  arsenite 
fungicide  on  grapes,  and  arsenic  acid  on 
okra  and  cotton. 

VII.  Public  Docket 

Documents  referred  to  in  this  Notice, 
including  the  Support  Document,  may 
be  reviewed  at  the  Public  Docket  (OPP- 
30000/29B).  located  at  Room  1132,  CM 
#2, 1921  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202.  The  E)ocket  is 
open  bom  8:00  a.m.  to  4:30  p.m., 
Monday-Friday. 

List  ofSul^ects 

Environmental  protection. 

Dated:  November  24, 1993. 

Lynn  R.  GoMman, 

Assistant  Administrator  for  Prevention, 
Pesticides  and  Toxic  Substances. 

IFR  Doc  93-29716  Filed  12-7-93;  8:45  am] 
BILLWM  COOK  MM-BO-F 


[OPP-030355;  FRL-4742-81 

Receipt  of  an  Application  for  Peatickie 
Registration  for  a  Transgenic  Plant 
Pesticide 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  EPA  has  received  an 
application  from  the  Monsanto 
Company  for  a  transgenic  plant 
pesticide  registration  containing  the 
new  active  ingredient  Bacillus 
thuringiensissnhsp.  tenebrionis  delta 
endotoxin  protein  as  produced  by  the 
CrylllA  gene  and  its  controlling 
sequences.  The  EPA  File  Symbol  for  this 
application  is  524-UTU,  and  the 
associated  tolerance  petition  number  is 
PP  3F4273.  TTiis  is  the  first  application 
for  registration  of  a  transgenic  plant 
pesticide  imder  section  3(c)(4)  of  the 
Federal  Insecticide.  Fungicide,  and 
Rodenticide  Act  (FIFRA),  as  amended, 
in  which  a  plant  has  been  genetically 


altered  to  produce  a  pesticide.  Because 
of  its  uniqueness,  the  Agency  has 
determined  that  this  application  may  be 
of  regional  and  national  significance. 
Therefore,  in  accordance  with  40  CFR 
172.11(a).  tha^Agency  is  soliciting 
public  comments  on  this  application. 
DATES:  Written  comments  must  be 
received  on  or  before  January  7, 1994. 
ADDRESSES:  By  mail  submit  comments 
identified  by  the  document  control 
number  |OPP-0930355l  and  the  (File 
Symbol  524-UTU)  to:  Public  Response 
and  Program  Resources  Branch,  Field 
Operations  Division  (7506C).  Office  of 
Pesticide  Programs,  ^vironmratal 
Protection  Agency,  401  M  St.,  SW.. 
Washington.  DC  20460.  In  person,  bring 
comments  to:  Rm.  1128,  CM  #2, 1921 
Jefferson  Davis  Highway,  Arlington,  VA. 

Information  submitted  in  any 
comment  concerning  this  notice  may  be 
claimed  confidential  by  marking  any 
part,  or  all  of  that  information  as 
“Confidential  Business  Information” 
(CBI).  Information  so  marked,  will  not 
be  disclosed  except  in  accordancewith 
procedures  set  forth  in  40  CFR  part  2. 

A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice  to  the  submitter. 
Written  comments  will  be  available  for 
public  inspection  in  Rm.ll28  at  the 
address  given  above,  from  8  a.m.  to  4:30 
p.m.,  Monday  through  Friday,  excluding 
legal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Phillip  O.  Hutton.  Product 
Manager  (PM)  18.  Registration  Division 
(7505C),  Office  of  Pesticide  programs. 
Environmental  Protection  Agency,  401 
M  St..  SW.,  Washington.  DC  20460. 
Office  location  and  telephone  number: 
Rm.  213,  CM  #2, 1921  Jefferson  Davis 
Highway,  Arlington.  VA,  (703)-930- 
509-7690. 

SUPPLEMENTARY  INFORMATION:  On 
September  3, 1993,  an  application  to 
register  a  transgenic  plant  pesticide 
containing  a  new  active  ingredient  was 
received  ^m  Monsanto  Company,  700 
Chesterfield  Village  Parkway,  St.  Louis, 
MO  63198.  The  application  was 
assigned  EPA  File  Symbol  524-UTU. 
Monsanto  has  formally  applied  for 
registration  of  their  plant  pesticide 
Bacillus  thurin^ensis  var.  tenebrionis 
(B.t.t.)  Colorado  potato  beetle  (CPB) 
control  protein  (CrylllA).  Monsanto  has 
genetically  modifi^  potato  plants  to 
produce  the  pesticide  control  protein 
derived  from  the  common  soil 
bacterium  Bacillus  thuring^ensis  subsp. 
tenebrionis  (B.tt.).  The  protein 
produced  by  CPB  resistant  potatoes  is 
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identical  to  that  found  in  nature. 
Monsanto  has  genetically  engineered 
Russett  Burbank  potatoes  by  using  a 
plant  expressed  vector  that  transferred 
the  CrylllA  and  nptn  genes  into  the  , 
genomic  IXiA  of  the  potato  plants. 
Monsanto  has  isolat^  tihe  OrylllA  gene 
from  Badllas  thuringieiais  subsp. 
tenebrioiUs  (B.tt)  which  encodes  the 
Colorado  potato  l^tle  active  protein. 
Monsanto  has  unproved  the  gme  for 
exp'ressicm  in  plants  and  transfmed  it 
into  potato  pl^t  to  produce  the  natural 
identical  B.t.t.  protein  pest  control 
agenL  This  allows  for  the  continuous 
pestiddal  effect  cm  the  potato  plant 
pesticide.  In  addition,  tlm  engineered 
potato  plants  express  an  enzyme, 
neomycin  phosphotransferase  D,  which 
allows  for  selective  growth  of 
transfcemed  plant  cells  on  kanamycin 
during  plant  tissue  culture.  The  purpose 
of  Monsanto’s  application  for  pesticide 
registration,  ana  exemptimi  fr^  the 
requirements  of  a  tolerance,  is  to  acquire 
a  registraticm  so  that  commercialization 
of  their  new  and  innovative  product  can 
be  available  for  commercial  use  in 
control  of  the  persistent  pest,  the 
Colorado  potato  beetle. 

Notice  m  approval  or  denial  of  an 
application  to  register  a  pesticide 
product  win  be  aimouiK^  in  the 
Federal  Register.  The  procedure  for 
requesting  data  will  be  given  in  the 
Federal  Register  if  an  application  is 
roved. 

omments  received  within  the 
specified  time  period  wiU  beconsidered 
before  a  final  decision  is  made; 
comments  received  after  the  time 
specified  win  be  considered  only  to  the 
extent  possible  without  delaying 
processing  of  the  application. 

Written  comments  filed  pursuant  to 
this  notice  wfil  be  available  in  the 
Public  Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(FOD)  office  at  the  address  provided 
above  from  8ajn.  to  4  p.m.,  Monday 
through  Friday,  except  legal  holidays. 
For  persons  interested  in  reviewing  the 
application  file.  It  is  suggested  to 
telephone  the  FOT  office(703-305- 
5805)  to  ensure  that  the  is  available 
on  the  date  of  intended  visit. 

Authority:  7  U.SX1 136. 

List  of  Subjects 

Envinmmental  protection.  Pesticides 
and  pests,  Product  registr^cm. 

Dated:  November  22, 1993. 

Stephen  L.  Johnson, 

Acting  Director,  Regtstratkut  Dmsion,  Office 
of  Pesticide  Programs. 

[FR  Doc.  93-29717  Filed  12-7-93;  8:45  «d1 
BIUMO  coot  W60-60-F 


[PF-587;FRL-<746-4] 

Monsanto  Co,  at  sL;  Notlcs  of  an  InMal 
Rling  andan  AmandmantofPeaticida 
Petition 

AGENCY:  Envircmmental  Protection 
Agency  (RPA). 

ACnoM;  Notice. 

SUMMARY:  This  notice  announces  an 
initial  filing  of  a  pesticide  petition,  PP 
3F4273  by  Monsanto  Co.,  and  an 
amendment  to  a  prerviously  filed 
pesticide  petition,  PP  9F3787  by  Merdc 
&  Co.,  Inc. 

ADDRESSES:  By  mail,  submit  written 
comments  to:  Public  Response  and 
Program  Resources  Bran^,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs.  Environmental 
Protectitm  Agiancy,  401 M  St,  SW., 
Washington,  DC  20460.  In  person,  bring 
comments  to:  Rm.  1128,  CM  #2, 1921 
Jefferson  Davis  Hwy.,  Arlington.  VA 
22202. 

Information  submitted  and  any 
comments)  concerning  this  notice  may 
be  claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
“Confidential  Business  Infrirniation” 
(CBI).  Inforznatian  so  marked  will  not  be 
disclosed  except  in  accosdance  vrith 
procedures  set  forth  in  40  CFR  part  2. 

A  copy  of  the  amunentls)  that  does  not 
contain  CSI  must  be  submitted  for 
inclusion  in  the  public  recmd. 
Information  not  mariced  confidential 
may  be  disclosed  publicly  by  EPA 
wi^out  prior  notice  to  the  submitter. 
Information  on  the  proposed  test  and 
any  written  comments  will  be  available 
for  public  inspection  in  Rm.  1128  at  the 
Virginia  address  given  above,  from  8 
a.m.  to  4  pun.,  Monday  through  Friday, 
excluding  legal  holidays. 

FOR  FURTNBt  MFORMATIOII  CONTACT:  By 
mail:  Registratian  Division  (7505W), 
Office  of  Pesticide  Programs. 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC.  fa  person, 
contact  the  PM  nan^  in  each  petition 
at  the  following  office  location/ 
telephone  number:  . . 


ProductMan- 

ager 

Office  location^ 

L  telephone  num¬ 
ber 

Address 

George 

Rm.  202.  CM 

1 1921 

LaRooca  (PM- 

*2. 7034305- 

Jef¬ 

13). 

6100. 

ferson 

Davis 

n - 

Ar¬ 

ling¬ 

ton, 

VA 

Phil  Hutton  (PM- 

Rm.2t3.CM 

Do. 

18). 

#2.703-305- 

7690. 

SUPPLEMENTARY  INFOBMATION:  EPA  has 
received  an  initial  fiUhg  of  a  pesticide 
petition  and  an  amendment  to  a 
previously  submitted  pesticide  petition 
as  follows; 

Initial  Filing 

1.  FAP  3F4273.  Monsanto  Co.,  700 
Chestorfield  Parkway  North,  St.  Louis, 
MO  63193,  has  submitted  the  pesticide 
petition  proposing  to  nnend  40  CFR 
part  180  to  establish  a  tolerance 
exemption  for  residues  of  the  plant 
pesticide  active  ingredient  Bacillus 
thuringiensis  subsp.  tenebrionis  (B.Lt.) 
Colorado  Potato  Bettle  CCPB)  Control 
Protein  as  expressed  in  plant  cells.  The 
active  ingredient  is  Bacillus 
thuringiensis  subsp.  tenelmonis  delta 
endotoxin  protein  as  produced  by  the 
CrylHA  gene  and  its  controlling 
sequences  (100%).  (PM  18) 

Amended  Filing 

2.  PP  9P3787.  In  the  Federal  Roister 
of  November  1, 1989  (54  FR  46119), 

EPA  issued  notice  oi  the  petition 
submitted  by  Merdc  Sharp  &  Dohme 
Research  Laboratories,  Division  of 
Mercdc  &  Co.,  Inc.,  Killsboimigb  Rd., 
Three  Bridges,  NJ  08887,  proposing  to 
amend  40  CFR  180.449  by  establishing 
a  regulation  to  permit  residues  of 
avermectin  Bl  and  its  8,9-isomer  in  or 
on  pears  at  0.035  part  per  million  (ppm). 
Merck  has  sulmutted  new  pear  residue 
data  to  support  a  reduction  of  the 
pending  tolerance  to  0.02  ppm  and  has 
sulxnitted  a  revised  Section  F  to  the 
petition  for  the  new  tolerance.  The 
proposed  analytical  methcxl  fen 
determining  residues  is  hi^-pressure 
liquid  chromatography  (HPLC).  (PM  13) 

List  of  Subjects 

Environmental  protectiem. 
Agricultural  commodities.  Pesticides 
and  pests. 

AutlunMy:  7  II.SXI  136a. 
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Dated:  I^ovember  30, 1993. 

Stephen  L.  Johnson, 

Acting  Director, Ttegistration  Division.  Office 
of  Pesticide  Programs. 

(FR  Doc.  93-29828  Filed  12-7-93;  8:45  ami 
BILUNQ  CODE  SSSO-SO-f 


[FRL-4810-8] 

Notice  of  Proposed  Purchaser 
Agreement  Pursuant  to  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  of  1980,  as  Amended  by  the 
Superfund  Amendments  and 
Reauthorization  Act 

AGENCY:  U.S.  Environmental  Protection 
Agency. 

ACTION:  Notice;  request  for  public 
comment. 

SUMMARY:  In  accordance  with  Section 
122  of  the  Comprehensive 
Environmental  Response,  Compensation 
and  Liability  Act  of  1980,  as  amended 
by  the  Superfund  Amendments  and 
Reauthorization  Act  of  1986 
("CERCLA”),  42  U.S.C.  9622,  notice  is 
hereby  given  that  a  proposed  purchaser 
agreement  associated  with  the  Croydon 
“TCE”  Superfund  Site  in  Croydon  PA, 
was  executed  by  the  Agency  on 
September  30, 1993  and  is  subject  to 
final  approval  by  the  United  States 
Department  of  Justice.  The  Purchaser 
Agreement  would  resolve  certain 
potential  EPA  claims  imder  Section  107 
of  CERCLA,  42  U.S.C.  9607,  against 
Norman  D.  Leibowitz,  Rochelle  H. 
Leibowitz  and  Norshell  Industries  (“The 
purchasers”).  The  settlement  would 
require  the  purchasers  to  pay  a  principal 
pa)mient  of  $6,000  over  a  one  year 
period  with  interest,  to  the  Hazardous 
Substances  Superfund. 

For  thirty  (30)  days  following  the  date 
of  publication  of  this  notice,  the  Agency 
will  receive  written  comments  relating 
to  the  proposed  settlement.  The 
Agency’s  response  to  any  comments 
received  will  be  available  for  public 
inspection  at  the  U.S.  Environmental 
Protection  Agency,  Region  m,  841 
Chestnut  Building,  Philadelphia,  PA 
19107. 

DATES:  Comments  must  be  submitted  on 
or  before  January  7, 1994. 

ADDRESSES:  Availability:  The  proposed 
agreement  and  additional  backgro\md 
information  relating  to  the  settlement 
are  available  for  public  inspection  at  the 
U.S.  Environmental  Protection  Agency, 
Region  m,  841  Chestnut  Building, 
Philadelphia,  PA  19107.  A  copy  of  the 
proposed  agreement  may  be  obtained 
from  Suzanne  Canning,  U.S. 
Environmental  Protection  Agency, 


Regional  Docket  Clerk  (3RC00),  841 
Chestnut  Building,  Philadelphia,  PA 
19107.  Comments  should  reference  the 
“Croydon  “TCE”  Superfund  Site”  and 
“EPA  Docket  No.  in-93-51-OC”  and 
should  be  forwarded  to  Suzanne 
Canning  at  the  above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Rodney  Travis  Carter  (3RC21),  Senior 
Assistant  Regional  Coimsel,  U.S. 
Environmental  Protection  Agency.  841 
Chestnut  Building,  Philadelphia,  PA 
19107,  (215)  597-3176. 

Dated:  October  5, 1993. 

Stanley  L.  Laskowsld, 

Acting  Regional  Administrator,  U.S. 
Environmental  Protection  Agency.  Region  III. 
(FR  Doc.  93-29897  Filed  12-7-93;  8:45  am) 
BILUNG  CODE  6S60-60-M 


IFRL-4811-1] 

Proposed  List  of  Water  Quality  Limited 
Waterbodies  Needing  Total  Maximum 
Daily  Loads  In  the  State  of  Minnesota 

AGENCY:  United  States  Environmental 
Protection  Agency  (USEPA). 

ACTION:  Notice  of  a  proposed  Clean 
Water  Act  section  303(d)  list  for  the 
State  of  Minnesota. 

SUMMARY:  The  purpose  of  this  notice  is 
to  announce  the  availability  for  public 
review  and  comment  of  a  proposed  list 
of  water  quality-limited  segments  in 
Minnesota  requiring  the  development  of 
total  maximum  daily  loads  (TMDLs). 
This  list,  required  for  each  State  by 
section  303(d)  of  the  Clean  Water  Act, 
identifies  447  lakes  and  stream 
segments  for  which  existing  pollution 
controls  are  inadequate  to  provide  for 
attainment  of  water  quality  standards. 

The  list  is  partially  based  on  a 
September  16, 1993,  letter  from  the 
State  of  Miimesota  which  included  a  list 
of  waterbodies  that  the  State  believed 
constituted  an  acceptable  section  303(d) 
list.  USEPA  expanded  the  September  16 
list  to  add  waterbodies  on  wMch  fish 
consumption  advisories  have  been 
issued.  These  waterbodies  were 
excluded  from  the  State’s  September  16 
list. 

Both  the  proposed  list  and  the 
support  documentation  used  to  develop 
the  proposed  list  are  available  to  the 
public  for  review  and  comment. 

Specific  issues  on  which  comments  are 
requested  are:  whether  there  are  any 
waterbodies  currently  not  on  the 
proposed  list  which  should  be  listed 
pursuant  to  section  303(d);  whether 
there  are  waterbodies  on  the  proposed 
list  which  should  not  be  listed;  the 
order  in  which  the  waterbodies 
identified  on  the  list  have  been 


prioritized  for  development  of  TMDLs; 
and,  use  of  data  in  preparing  the 
proposed  list  that  is  more  than  5  years 
old  and  of  uncertain  validity. 

For  comments  on  a  particular 
waterboc^^  USEPA  requests  that  the 
waterbody  be  referenced  by  its  name, 
coimty  or  coimties,  11  digit  hydrologic 
vmit  code,  or  State  lake  identification 
code  (if  available). 

DATES:  Comments  on  the  proposed 
section  303(d)  list  for  the  State  of 
Minnesota  miist  be  postmarked  on  or 
before  January  7, 1994. 

ADDRESSES:  Persons  wishing  to  review 
the  proposed  section  303(d)  list  may 
obtain  a  copy  by  contacting  Mr.  Robert 
F.  Pepin,  U.S.  ^vironmental  Protection 
Agency,  Region  5,  Water  Division,  77 
West  Jackson  Boulevard,  Chicago, 

Illinois  60604;  Telephone  (312)  886- 
1505.  Written  comments  and  materials 
regarding  the  proposed  list  should  be 
addressed  to  the  Water  Division  Director 
at  the  above  address.  Comments  and 
materials  received  will  be  available  on 
request  for  public  inspection,  by 
appointment,  during  the  hours  of  9  a.m. 
through  4  p.m.,  at  the  above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  F.  Pepin,  Regional  TMDL 
Coordinator;  telephone  (312)  886-1505, 
or  at  the  above  address. 

SUPPLEMENTARY  INFORMATION: 
Background 

/.  Section  303(d)  of  the  Clean  Water  Act 

The  Clean  Water  Act  (Act)  requires 
each  State  to  develop  water  quality 
standards,  which  describe  the  uses  that 
exist  or  are  to  be  made  of  each  of  the 
State’s  waterbodies,  and  which  establish 
criteria  to  measure  the  attainment  of 
those  designated  uses.  In  addition,  the 
Act  imposes  specific  technology-based 
requirements  on  point  source  discharges 
of  pollutants  to  the.Nation’s 
waterbodies.  Section  303(d)  of  the  Act 
requires  each  State  to  identify  and 
prioritized  waterbodies  for  which  the 
required  Federal,  State,  or  local  controls 
are  inadequate  to  attain  water  quality 
standards.  For  listed  waterbodies, 
TMDLs  are  to  be  developed  that 
determine  the  total  allowable  pollutant 
loading  to  the  waterbody  that  will 
assure  attainment  with  the  water  quality 
standeurds.  'The  allowable  loads  for 
specific  pollutants  are  then  allocated 
among  the  various  sources,  and  controls 
are  then  imposed  to  reduce  the 
pollutant  loadings  to  the  designated 
allocation  for  each  source. 

Revisions  to  USEPA  regulations, 
published  on  July  22, 1992,  (57  FR 
33040),  require  each  State  to  develop  a 
Section  303(dJ  list  on  or  before  October 
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22. 1992,  with  subsequent  lists  due 
every  2  years  theiesftes,  beginning  April 
1, 1994.  Waterbodies  may  he  removed 
from  the  list  if  an  «lequate 
demonstration  is  made  by  the  State  that 
those  waterbodies  either  are  in 
attainment  of  water  quality  standards,  or 
that  «afbrceeble  control  programs  will 
be  implentonted  that  will  assure 
attainment  of  water  quality  standards, 
within  a  specifred  time  peiipd. 

Additional  requirements  for  an 
approvable  Secticm  303(d)  Hst  may  be 
found  at  40  CFR  130.7(b)(6). 

USEPA  is  required  to  review,  and 
approve  or  disapprove,  eedi  State  h^.  If 
USEPA  dns^proves  a  State  list,  U^PA 
must  prepare  a  secticm  %3(d)  list,  and 
seek  public  review  and  comment  cm 
such  list.  USEPA  must  thmi  considw 
comments  recmved  from  the  public:,  and 
finalize  the  list.  The  resulting  list  then 
serves  as  a  basis  for  negotiating  with  the 
State  specific  annual  program 
commitments  for  the  development  of 
TMDLs,  in  acc:ordaiK»  with  the 
priorities  [uovided  on  the  list.  The  list 
is  also  transmitted  to  the  State  for 
incorporation  into  tha  State’s  Water 
Quality  Management  Plan  and  for 
implementing  development  oi  TMDLs 
in  accordance  with  the  established 
priorities. 

U.  State  of  Minnesota 

On  April  1, 1992,  Minnesota 
submitted  a  Action  303(d)  list  to 
USEPA,  identifyiim  eight  waterbodies 
for  development  of  TMDLs  acccuding  to 
a  specifieci  schedule.  The  list  was 
revised  three  times  in  the  subsequent 
months.  On  June  24, 1992,  Mumesota 
revised  the  list  by  incorporating  by 
reference  aU  waterbodies  listed  as 
impaired  in  Appendix  Ul-l  of  the 
State’s  FY  1992  Section  305(b)  Report  to 
Congress  (Minnesota  Watm  Quality: 
Water  Years  1990-1991).  The  June  24 
list  included  the  eight  wat»bodies 
identified  in  the  April  1, 1992, 
submissicm.  targeting  them  as  high 
priority  for  development  of  TMDLs.  The 
remaining  waterbcidies  identified  in  the 
Minnesota  sec:tion  305(b)  report  were 
identified  in  the  June  24  list  as  low 
priority  for  development  of  TMDLs. 
Minnesota  later  notified  USEPA  of  plans 
to  again  revise  the  list 

On  February  23, 1993.  Minnesota 
prepared  a  draft  section  303(d)  list 
identifying  47  waterbodies  as  high 
priority  for  development  of  TMDLs  and 
identifying  the  remaining  waterbodies, 
characterized  as  impaired  in  the 
Minnesota  section  305(b)  report,  as  low 
priority.  On  March  24, 1993,  the 
Miimesota  Pollution  Ccmtrol  Board 
reviewed  the  draft  list  in  preparation  fcnr 
solidtaticm  of  public  ccunment.  On 


Ai»il  1, 1993,  USEPA  received  notice 
from  the  Minnesota  Pollution  Control 
Agency  that  the  State  had  reconsidered 
its  draft  list  and  bad  rirorteoed  the  draft 
section  303(d)  list  to  two  waterbodies: 
the  Miimesota  River  and  the  Redwocxl 
River.  This  shortened  list  was  puUicdy 
noticed  on  April  14, 1993.  A  final  list 
containing  the  two  waterbodies  was 
sulunitted  to  USEPA  fm  approval  on 
July  6. 1993.  , 

III.  USEPA  Disapproval  of  the 
Minnesota  Section  S03(d)List 

On  August  9, 1993,  USEPA  partially 
disapproved  the  July  6. 1993,  Minnesota 
section  303(d)  list  b^use  it  failed  to 
include  all  water  quality  limited 
waterbodies  meeting  the  section  303(d) 
listing  requirements,  as  evidenced  by 
the  impaired  watnbodies  documented 
in  the  MinnesoU  secticm  305(b)  report 
In  addition,  the  submission  failed  to 
include  the  supporting  information 
requited  by  40  CFR  130.7(bK6). 

USEPA  did  approve,  however. 
Minnesota’s  indusian  of  the  Minnesota 
and  Redwood  Rivas  im  its  section 
303(d)  list  and  the  targeting  of  those 
waterbodies  for  dev^>pnient  of  TMDLs 
as  high  priority,  in  accord  with  the 
schedules  provided  in  the  July  6. 1993, 
submissicm. 

rv.  USEPA  Development  of  a  Section 
303(d)  Ust 

After  partially  disapproving 
Minnesota’s  July  6, 1993,  list,  USEPA 
immediately  began  developing  its  own 
list  for  Minnesota.  Pursuant  to  40  CFR 
130.7(bK5).  all  existing  and  readily 
available  informatifm  must  be 
cxmsidered  by  USEPA  in  developing  a 
section  303(d}  list,  including:  the  Smte’s 
section  30S(b)  Report,  any  discharge 
dilution  calculations  or  water  quality 
modeling  informaticm,  available 
informatkm  frtnn  Federal,  State,  local, 
puUic,  c»  acstdemic  CKganizations,  and 
the  State’s  Secticm  319  Nonpoint 
Assessment  Report. 

While  USEPA  was  in  the  process  of 
developing  a  proposed  section  303(d) 
list  for  Minnesota,  the  State,  cm 
September  16. 1993,  provided  USEPA 
with  a  list  of  73  waterbodies  wdiich 
purported  to  include  all  waterbodies 
required  to  be  listed  pursuant  to  secticm 
303(d).  After  reviewing  Minnesota’s 
September  16. 1993,  li^  together  with 
documentaticm  submitted  ty  Minnesota 
in  support  of  this  Ust,  USEPA 
determined  that  these  73  waterbodies 
should  be  included  on  the  Minnesota 
secticm  303(d)  list- 

In  addition  to  these  waterbodies, 
USEPA  proposes  the  inclusicm  of  waters 
whidt  are  (iiaracterized  in  the 
Minnesota  section  305(b)  Report  as 


partially  supporting  ox  not  supporting 
uses  due  to  elevated  fish  tissue 
concentrations  c^  polychlorinated 
biphenyls  or  mercury.  Minnesota 
exclude  these  waters  from  its 
September  16, 1993.  list  because  it 
believed  that  no  statutory  or  regulatory 
program  exist  at  the  State  or  Federal 
level  to  address  the  causes  of  the 
impcurmoits. 

Waterbodies  whfoh  have  been 
specifically  exclucfod  from  this 
proposed  secticm  303(d)  list  consist  of 
those  listed  as  impaired  in  Minnesota’s 
section  30S(b)  Re^rt.  based  solely  on 
best  profesdonal  judgment  or  on 
ambient  water  quality  data  older  than  5 
years.  These  waterbo<£es  were  excluded 
due  to  unreliabilify  of  the  data.  USEPA 
will  consider,  however,  public 
comments  received  on  the  use  of  such 
information  for  listing  waterbodies 
pursuant  to  set:tion  303(d). 

Dated:  November  23, 1993. 

^  David  A.  Ullrich, 

Acting  Regional  Administrator. 

IFR  Doc.  93-29898  Filed  12-7-93;  8:45  am) 
BILLING  CODE  <660-60-# 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Collection 
Requirement  Submitted  to  Office  of 
Management  and  Budget  for  Review 

December  2, 1993. 

The  Federal  Communications 
Commission  has  submitted  the 
following  information  coUecrtion 
requirement  to  C^fB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3507). 

Copies  of  this  submission  may  be 
purchased  from  the  Commission’s  copy 
contractor.  International  Transcription 
Service,  Inc.,  2100  M  Street.  NW.,  suite 
140,  Washington,  DC  20037,  (202)  857- 
3800.  For  further  information  on  this 
submission  cwitact  Judy  Boley,  Federal 
Communications  Commissiwi,  (202) 
632-0276.  Persons  wishing  to  comment 
on  this  information  collectirm  should 
contact  Timothy  Fain,  Office  of 
Management  and  Budget,  rocvn  3235 
NEOB,  Washington,  DC  2050*3,  (202) 
395-3561. 

OMB  Number.  3060-0194. 

Title:  Section  74.21,  Broadcasting 
Emergency  biformation. 

Action:  Reinstatement  of  a  previously 
approved  collectimi  for  which  approval 
has  expired. 

Respondents:  Businesses  or  other  for- 
profit  (including  small  businesses). 

Frequency  of  Response:  On  occasion 
reporting  requirement 
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Estimated  Annual  Burden:  1 
response;  .5  hours  average  burden  per 
response;  1  trour  total  annual  biuden. 

Needs  and  Uses:  Section  74.21 
requires  that  a  licensee  of  an  auxiliary  ^ 
broadcast  station  notify  the  FCC  in 
Washington,  DC,  as  soon  as  practicable, 
in  the  event  of  an  emergency  where  the 
station  is  operated  in  a  manner  other 
than  that  for  which  is  authorized.  This 
notification  shall  specify  the  nature  of 
the  emergency  and  the  use  to  which  the 
station  is  being  put.  The  licensee  shall 
also  notify  the  FCC  when  the  emergency 
operation  has  been  terminated.  These 
notifications  are  used  by  the  FCC  stafi 
to  evaluate  the  need  and  nature  of  the 
emergency  broadcast  to  confirm  that  an 
actual  emergency  existed. 

Federal  Communications  Commission. 
William  F.  Caton, 

Acting  Secretary. 

(FR  Doc.  93-29900  Filed  12-7-93;  8:45  am) 
BtUiNu  cOui  6712-01-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Intent  To  Prepare  an  Environmental 
Impact  Statement 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 

ACTION:  Notice. 

SUMMARY:  The  Federal  Emergency 
Management  Agency  gives  notice  of  its 
intent  to  prepare  an  Environmental 
Impact  Statement  (EIS)  for  the 
construction  of  a  new  Oakland  City 
Administration  Building(s].  This  EIS 
also  will  serve  as  an  Environmental 
Impact  Report  (EIR)  imder  the  California 
Environmental  Quality  Act. 

DATES:  We  invite  your  comments,  which 
we  must  receive  on  or  before  January  7, 
1994. 

ADDRESSES:  Please  submit  written 
comments  to  the  Rules  Docket  Clerk, 
Office  of  the  General  Counsel,  Federal 
Emergency  Management  Agency.  500  C 
Street,  SW.,  room  840,  Washington,  DC 
20472,  (fax)  (202)  646-4536. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sandro  Ama^lio,  Federal  Emergency 
Management  Agency,  Region  IX, 
Building  105,  I^sidio  of  San  Francisco, 
San  Francisco,  California  94129,  (415) 
923-7284,  (fax)  (415)  923-7270. 
SUPPLEMENTARY  INFORMATION:  The  City 
of  Oakland  proposes  to  construct  a  new 
City  Administrative  Building  in 
downtown  Oakland,  California,  and  to 
prepare  an  urban  design  master  plan  for 
the  area  immediately  surrounding  the 
City  Administration  Building  and  Plaza. 
The  proposed  project  will  replace 


offices  damaged  during  the  Lome  Prieta 
earthquake  in  October  1989.  The  City 
will  use  public  funding  assistance 
administered  by  the  F^IA  under 
section  406  of  the  Robert  T.  Stafibrd 
Disaster  Relief  and  Emergency 
Assistance  Act,  42  U.S.C.  5121  et  seq., 
as  amended,  to  construct  the 
replacement  facility. 

The  Qty  also  proposes  to  integrate  the 
development  of  this  project  with  other 
private  sector  or  joint  public/private 
sector  development  activities  to 
redevelop  the  downtown  area  near  City 
Hall.  The  City  will  prepare  an  urban 
design  master  plan  for  each  alternative 
City  Administration  Building  project. 
This  plan  will  develop  the  new 
Administration  Building  within  a 
broader  urban  renewal  context  and  one 
that  will  contribute  significantly  to  the 
revitalization  of  the  downtown  Oakland 
area. 

Sensitivity  to  the  landmark  status  of 
City  Hall  and  the  historical  context  of 
the  area  and  buildings  immediately 
surrounding  the  City  Hall  will  be 
important  in  preparing  the  urban  design 
master  plan  and  in  the  design  of  the 
new  Administration  Building. 

Alternative  Projects 

Five  alternative  projects,  including 
the  no-action  alternative,  will  be 
evaluated  in  the  EIS.  Each  alternative, 
including  the  no-action  alternative,  will 
assume  t]^t  the  City  Manager,  City 
Coimcil,  Mayor,  City  Clerk,  Auditor  and 
City  Attorney  offices  will  return  to  the 
renovated  City  Hall  building. 
Additionally,  the  demolition  of  City 
Hall  West  and  the  Miller  Federal 
Building  is  included  as  part  of  each 
alternative  project.  There  will  be  a 
parking  requirement  for  350  vehicles. 

Alternative  1 :  Dalziel  and  Taldan 
Blocks.  Under  this  alternative,  the  City 
would  develop  new  administration 
buildings  on  ^th  the  Dalziel  (fi'om  15th 
to  16th  Streets,  between  San  Pablo 
Avenue  and  Clay  Street)  and  the  Taldan 
(between  Broadway  and  San  Pablo 
Avenue,  from  Kahn’s  Alley  to  14th 
Street)  blocks.  The  proposed  building 
on  the  Dalziel  block  would  have  five 
stories  above  ground  and  one  story 
below,  while  the  structure  on  the 
Taldan  block  would  rise  eight  stories. 
The  combined  floor  area  of  the  two 
buildings  would  total  approximately 
355,000  square  feet.  The  fa(;ade  of  the 
Broadway  Building  would  be  retained, 
with  floor  plates  from  the  new  building 
extended  into  the  existing  Broadway 
Building.  The  historic  Plaza  Building 
would  be  retained  (as  a  separate 
building)  and  renovated,  but  this  project 
will  not  include  renovation.  Parking  for 
this  alternative  would  be  in  two 


imderground  levels,  and  would  have 
room  for  approximately  350  vehicles. 

City  Hall  Plaza  also  would  be  renovated 
under  this  alternative.  The  two  sites  are 
currently  zoned  C-55  (Central  Core 
Commeioia)  Zone). 

Alternative  2:  Dalziel  only.  Under 
Alternative  2.  the  City  would  build  an 
Administration  Building  ten  stories 
above  grade  (plus  one  story  below 
grade)  on  the  Dalziel  block.  It  would 
retain  the  Plaza  Building  as  a  separate 
structure.  All  City  offices  not  housed  in 
the  rehabilitated  City  Hall  would  be 
located  in  this  building.  This  alternative 
would  have  350  spaces  in  a  two  level 
undergroimd  parking  lot.  As  with  each 
other  alternative.  City  Hall  Plaza  would 
be  renovated.  This  building  would 
contmn  approximately  355,000  square 
feet  of  floor  space.  Current  zoning  for 
this  alternative  site  is  C-55  (Central 
Core  Commercial  Zone). 

Alternative  3:  City  Hall  West  and 
Miller  Federal  Building  Sites.  Under  this 
alternative,  an  eight  story  building 
would  be  constructed  above  grade,  with 
an  additional  office  level  underground. 
The  City  would  vacate  15th  Street 
between  Clay  and  Jefferson  (between  the 
two  sites)  and  would  connect  the  sites 
with  a  rotunda-like  element  in  the 
middle.  This  structure  would  contain 
approximately  355,000  square  feet  of 
administrative  space.  An  approximately 
350-space  parking  garage  would  be  built 
in  a  two  level  (above  grade)  garage  on 
the  Miller  block,  facing  Jefferson  Street. 
The  project  would  involve  only  the  City 
Hall  West  site  on  that  block,  and  all  of 
the  Miller  block  except  the  Touraine 
Hotel.  City  Hall  Plaza  would  be 
renovated  imder  this  alternative.  The 
existing  zoning  at  this  site  is  C-55 
(Central  Core  Commercial  Zone)  except 
the  Jefferson  Street  half  of  the  Miller 
building  site,  which  is  C-51  (Central 
Business  Service  Commercial  Zone). 

Alternative  4:  Taldan  and  Rotunda 
Building.  Alternative  4  would  involve 
an  eight  story  building  on  the  Taldan 
block.  It  would  extend  the  floor  plates 
of  the  new  building  into  the  fagade  of 
the  existing  Broadway  Building.  The 
City-owned  Rotimda  Building  would  be 
renovated,  and  a  skjrwalk  would 
connect  the  second  and  third  floors  of 
the  new  building  to  the  Rotunda 
Building  over  Kahn’s  Alley.  This 
complex  would  contain  approximately 
355,000  square  feet  of  floor  space.  The 
program  requirement  of  350  parking 
spaces  would  need  to  be  off-site,  most 
likely  in  nearby  surface  lots  and  public 
park  is  currently  zoned  C-55  (Central 
Core  Commercial  Zone). 

Alternative  5:  No  Action  Alternative. 
The  No-Action  Alternative  assumes  that 
no  new  building  development  would 


Federal  Register  /  Vol.  58,  No.  234  /  Wednesday,  December  8,  1993  /  Notices 


64587 


take  place,  and  that  the  Qty  would 
continue  to  lease  office  space  as  it  does 
now.  The  City  now  leases  office  space 

ftrimarily  at  ffie  Wells  Fargo  building 
1333  Broadway),  the  Smith  btiildidg 
(1330  Broadway),  475  14th  Street.  505 
14th  Street.  300  Lakeside,  as  well  as 
several  other  sites.  This  alternative 
assumes  that  Qty  Hall  will  be 
reoccupied  (end  of  1994)  by  the  Qty  ^ 
Manager,  Qty  Coimdl,  Mayor,  Qty 
Attorney,  Qty  Qerk  and  Qty  Auditor. 
Parking  would  be  similar  to  the  current 
situation,  which  includes  Qty  Center, 
Convention  Center,  surface  lots.  Clay 
Street  gara^,  and  Merchant’s  garage. 

Possible  Environmentcd  Effects.  Each 
alternative  project  is  within  the 
Downtown  Oakland  Historic  District,  an 
historic  district  that  the  U.S. 

Department  of  the  Interior  has  officidly 
determined  to  be  eligible  for  listing  on 
the  National  Register  of  Historic  Places. 

In  addition,  each  alternative  project 
contains  or  is  immediately  next  to 
buildings  of  historical  or  architectural 
significance.  Since  the  Administration 
Building  project  involves  federal 
funding,  FEMA,  in  coordination  with 
the  Qty,  will  carry  out  a  historic 
preservation  consultation  process  with 
the  State  Historic  Preservation  Officer 
(SHPO)  under  Section  106  of  the 
National  Historic  Preservation  Act  of 
1966. 

Additional  environmental  eSd:ts  may 
include  land  use  impacts;  public  policy 
conformity;  traffic,  circulation  and 
parking  effects;  historic,  architectviral, 
and  cultural  resources  impacts;  urban 
design  and  visual  quality  effects; 
geologic,  seismology  and  soils  impacts; 
effects  of  wind,  shadows  and  glare; 
hazardous  materials;  air  quality  impacts; 
interior  environment  (air  quality, 
lighting);  noise  effects;  smface  water 
hydrology  and  water  quality  impacts; 
public  services  and  utilities  (police,  fire, 
emergency  medic^  response,  water, 
sanitary  sewers,  solid  waste,  natural  gas 
and  electricity);  energy  impacts;  and 
cumulative  effects. 

FEMA  has  determined  that  the  project 
may  be  an  action  significantly  affecting 
the  quality  of  the  human  environment 
and  an  Environmental  Impact  Statement 
will  be  prepared  by  the  Federal 
Emergency  Management  Agency, 
coordinating  with  the  Qty  of  Oaldand, 
under  the  California  Environmental 
Quality  Act  and  the  National 
Environmental  Policy  Act  of  1969. 

Availability  of  Draft  EIS 

*1116  Draft  EIS  is  scheduled  to  be 
available  in  March  1994.  A  copy  of  the 
Draft  EIS  will  be  on  file  at  1330 
Broadway,  Third  Floor,  Oakland, 
California  94612,  and  available  for 


public  inspection.  Copies  may  be 
obtained  at  the  same  address,  or  from 
the  Federal  Emergency  Management 
Agency,  Region  DC,  Building  105, 
P^idio  of  San  Francisco,  Sw 
Francisco,  California  94129,  upon 
request. 

We  invite  all  interested  agencies, 
groups  and  persons  to  submit  written 
comments  on  the  Oakland  Qty 
Administration  Building(s)  project  and 
on  the  draft  EIS.  Written  comments 
received  within  30  days  of  the 
publication  of  this  notice  in  the  Federal 
Register  will  be  considered  before  the 
preparation  and  distribution  of  the  draft 
EIS.  In  addition,  one  or  more  public 
scoping  meetings  will  be  conducted. 
Notice  of  any  public  meetings  will 
include  publication  in  newspapers  of 
general  circulation  as  well  as  other 
means. 

Dated:  December  1, 1993. 

James  L.  Witt, 

Director. 

[FR  Doc.  93-29944  Filed  12-7-93;  8:45  am] 
BIUJNQ  CODE  t71S-01-^ 


GENERAL  ACCOUNTING  OFFICE 

Title  2,  “Accounting,”  Policy  and 
Procedures  Manual  for  the  Guidance  of 
Federal  Agencies 

AGENCY:  General  Accounting  Office. 
ACTION:  Notice  of  document  availabihty. 

SUMMARY:  This  Notice  indicates  the 
availability  of  a  letter  from  the 
Comptroller  General  to  the  Heads  of 
Departments  and  Agencies  on  the  Status 
of  Title  2,  “Accotmting,”  of  GAO’s 
Policy  and  Procedures  Manual  for  the 
Guidance  of  Federal  Agencies. 
ADDRESSES:  Document  Distribution, 
General  Accounting  Office,  room  1000, 
700  4th  Street  NW.,  Washington,  DC 
Order  by  mail:  General  Accounting 
Office,  P.O.  Box  6015,  Gaithersburg,  MD 
20884-6015. 

FOR  FURTHER  INFORMATION  CONTACT: 

Bruce  Michelson  (telephone  202-512- 
9366),  Accounting  and  Information 
Management  Division,  General 
Accounting  Office. 

SUPPLEMENTARY  INFORMATION:  This 
Notice  indicates  the  availability  of  a 
letter  dated  December  1, 1993,  from  the 
Comptroller  General  to  the  Heads  of 
Departments  and  Agencies  on  the  Status 
of  Title  2,  “Accoimting,”  of  GAO’s 
Policy  and  Procedures  Manual  for  the 
Guidance  of  Federal  Agencies.  The 
primary  purpose  of  the  letter  is  to  alert 
agenciea  of  GAO’s  intention  to  revise 
Title  2  after  a  sufficient  niunber  of  new 
standards,  recommended  by  the  Federal 


Accoimting  S^dards  Advisory  Board 
(FASAB),  are  approved  by  the 
Comptroller  General,  the  Director  of  the 
Office  of  Management  and  Budget 
(OMB),  and  the  Secretary  of  the 
Treasury.  Under  a  Memorandum  of 
Understanding  among  GAO,  OMB,  and 
the  Treasury  of  Federal  Government 
Accoimting  Standards,  the  Comptroller 
General,  The  Director  of  OMB  and  the 
Secretary  of  the  Treasury  decide  on 
principles  and  standards  after 
considering  the  recommendations  of 
FASAB.  GAO  will  publish  all  approved 
accounting  standards  as  revisions  to 
Tide  2. 

Dated:  December  1,1993. 

Bruce  K.  Michelson, 

Senior  Assistant  Director  for  Accounting 
Policy. 

IFR  Doc.  93-29883  FUed  12-7-93;  8:45  am] 
BILUNO  CODE  1610-01-11 


GENERAL  SERVICES 
ADMINISTRATION 

Report  on  Revised  System  of  Records 
Under  the  Privacy  Act  of  1974 

AGENCY:  General  Services 
Administration. 

ACTION:  Notification  of  revised  system  of 
records. 


SUMMARY:  The  purpose  of  this  document 
is  to  give  notice,  under  the  provisions  of 
the  Flivacy  Act  of  1974,  5  U.S.C.  552a, 
of  intent  by  the  General  Services 
Administration  (GSA)  to  revise  a  system 
of  records  maintained  by  GSA. 

The  system  of  records.  Credit  Data  on 
Individual  Debtors,  PPFM-7,  is  changed 
to  add  to  the  list  of  routine  uses  the  fact 
that  records  may  be  disclosed  to  the 
Internal  Revenue  Service  for  the 
purpose  of  offsetting  a  Federal  claim 
against  a  debtor’s  income  tax  refund, 
and  to  the  Defense  Manpower  Data 
Center  (DMDC)  and  the  U.S.  Postal 
Service  to  conduct  computer  matching 
programs,  for  the  purpose  of  identifying 
and  locating  individuals  who  are 
receiving  Federal  salaries  or  benefit 
payments  and  are  delinquent  in  their 
payment  of  debts  to  the  Government. 

DATES:  Any  interested  party  may  submit 
written  comments  about  this  revision. 
Comments  must  be  received  on  or 
before  the  30th  day  following 
publication  of  this  notice  (January  7, 
1994).  The  system  will  become  effective 
without  further  notice  on  the  30th  day 
following  publication  of  this  notice 
unless  comments  are  received  that 
would  result  in  a  contrary  decision. 
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ADDRESSES:  Address  comments  to  the 
General  Servicn  Administration  (CAIR) 
Washington,  DC  20405. 

roe  FURTHER  MFORMATION  CONTACT:  Ms.  Maiy 
Cunningham,  GSA  Privacy  Act  Officer,  ' 
telephone  (202)  501-2691. 

Backgrouiid 

The  system  of  records.  Credit  Data  on 
Individual  Debtors,  PPFK4-7,  is  changed 
to  implement  the  Cash  Managwnmit 
Improvement  Act  Amendments  of  1992, 
Pub.  L  102-589  and  Title  26  Code  of 
Federal  Regulations,  $  301.6402-6  et 
seq.  The  revision  will  enable  the  agency 
to  assemble  in  one  system  information 
on  individuals  who  are  indebted  to  the 
General  Services  Administration  for  the 
purpose  of  determining  if  there  is  a 
reasonable  prospect  of  ejecting 
enforced  collections  from  the  debtors. 

GSA/PPFM-r 

SY8TBINAIIE: 

Credit  Data  on  Individual  Debtors. 
SYSTEM  location: 

Records  are  located  at  the  following 
General  Services  Administration,  Office 
of  Finance,  Central  Office  and  regional 
office  addresses: 

GS  Building,  18th  and  F  Streets,  NW., 
Washington,  DC  20405. 

John  W.  McCormack  Post  Office  and 
Courthouse.  Boston.  MA  02109. 

Jacob  K.  Javits  Federal  Building,  26 
Federal  Pl^,  New  York,  NY  10007. 

Wannamaker  Building,  100  Market 
Square  East,  Philadelphia.  PA  19107. 

401  West  Peachtree  Street.  Atlanta. 

GA  30365-2550 

John  C.  Kluczynski  Federal  Building. 
230  South  Dearborn  Street,  Chicago,  IL 
60604. 

General  Services  Administration, 

1500  East  Bannister  Road,  Kansas  Qty. 
MO  64131. 

Fritz  G.  Lanham  Federal  Building,  819 
Taylor  Street.  Fort  Worth,  TX  76102. 

Denver  Federal  Center  Complex, 
Building  41,  Denver,  CO  80225. 

Genmd  Services  Administration,  525 
Market  Street.  San  Francisco,  CA  94105. 
GSA  Center,  Auburn,  WA  98002 
GSA  Regional  Office  Building, 
Seventh  and  D  Streets,  SW.. 

Washington.  DC  20407. 

CATEGORIES  OF  INDIVIOUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  include  employees  and 
former  employees  and  other  individuals 
who  are  indebted  to  the  General 
Services  Administration. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Types  of  personal  data  in  the  system 
may  take  the  form  of  commercial 
reports,  agency  investigative  reports 


showing  the  debtor’s  assets  and 
liabilities  and  his  mr  her  income  and 
expenses,  the  individual  debtor’s  assets 
and  liabilities  and  income  and 
‘expenses,  and  other  information  such  as 
social  security  number  and  home 
address. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Federal  Claims  Collection  Act  of 
1966,  80  Stat  309,  31  U.S.C  952;  Debt 
Collection  Act  of  1982,  Pub.  L.  97-365; 
and  Title  4  Code  of  Federal  Regulations, 
chapter  n,  part  105;  Cash  Management 
Improvement  Act  Amendments  of  1992, 
Pub.  L.  102-589  and  Title  26  Code  of 
Federal  Regulations,  §  301.6402-6  et 
seq. 

PURI>OSE(S): 

To  assemble  in  one  system 
information  on  individuals  who  are 
indebted  to  the  General  Services 
Administration  for  the  purpose  of 
determining  if  there  is  a  reasonable 
prospect  of  effecting  enforced 
collections  from  the  debtors. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  mCLUOWG  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

a.  Records  may  be  disclosed  to  the 
Department  of  Justice  for  litigation 
when  debtors  fail  to  make  payment 
through  normal  collection  routines. 
Credit  data  becomes  an  integral  part  of 
claim  files  forwarded  to  the  General 
Accounting  Office  and/or  the 
Department  of  Justice  as  prescribed  in 
the  Joint  Federtd  Claims  Collections 
Standard  (4  CFR  ch  II). 

b.  Recoids  may  be  disclosed  to  a 
congressional  office  in  response  to  an 
inquiry  from  the  congressional  office 
made  at  the  request  of  the  individual  to 
whom  the  records  pertain. 

c.  Records  may  disclosed  to  other 
Federal  agencies  where  an  applicant  for 
employment  or  a  current  employee  of 
the  agency  is  delinquent  in  repaying 
his/her  F^eral  financial  obligation,  for 
the  purpose  of  enlisting  the  agency’s 
cooperation  in  fodlitating  repayment. 

d.  In  the  event  that  a  record(s) 
maintained  indicates  a  violation  or 
potential  violation  of  law,  whether  dvil, 
criminal,  or  regulatory  in  nature,  and 
whether  arising  by  general  statute  or 
particular  program  statute,  or  by 
regulation,  rule,  or  order  issued 
pursuant  thereto,  the  relevant  record(s) 
may  be  referred  to  the  appropriate 
agency,  such  as  the  General  Accmmting 
Office,  the  Office  of  Management  and 
Budget,  the  Department  of  Justice,  or 
state  agendas  charged  with  the 
responsibility  of  investigating  or 
prosecuting  such  violation  or  charged 
with  enforcing  or  implementing  the 


statute,  or  rule,  regulation,  or  order 
issued  pursuant  thereto. 

e.  A  record  from  this  system  of 
records  may  be  disclosed  to  a  Federal 
agency  in  response  to  its  request,  in 
connectioif  4vi!th  the  hiring  or  retention 
of  an  employee,  the  letting  of  a  contrad, 
or  the  issuance  of  a  license,  grant,  or 
other  benefit  by  the  requesting  agency, 
to  the  extent  that  the  information  is 
relevant  and  necessary  to  the  requesting 
agency’s  decision  on  the  matter. 

f.  Records  may  be  disdosed  to  a  debt 
collection  agency  Mrith  which  GSA  has 
contraded  for  collection  services,  to 
recover  indebtedness  owed  to  the 
United  States. 

g.  Information  contained  in  the 
system  of  records  may  be  disclosed  to 
the  Internal  Revenue  Service  to  obtain 
mailing  addresses  for  the  purpose  of 
locating  the  debtor  to  colled  or 
compromise  a  Federal  claim  against  the 
taxpayer. 

h.  Information  contained  in  the 
system  of  records  may  also  be  disclosed 
to  the  Internal  Revenue  Service  for  the 
purpose  of  offsetting  a  Federal  claim 
ageunst  a  debtor’s  income  tax  refund. 

i.  Pursuant  to  applicable  matching 
agreements,  recoil  may  be  disclosed  to 
the  Defense  Manpower  Data  Genter 
(DMDC)  and  the  U.S.  Postal  Service  to 
condud  computer  matching  programs, 
for  the  purpose  of  identifying  and 
locating  individuals  who  are  receiving 
Federal  salaries  or  benefit  payments  and 
are  delinquent  in  their  repayment  of 
debts  ow^  to  the  U.S.  Government 
imder  certain  programs  administered  by 
the  General  Services  Administration,  in 
order  to  colled  the  debts  imder  the 
provisions  of  the  Debt  Gollection  Ad  of 
1982  (P.L.  92-365)  by  voluntary 
payment  or  by  administrative  or  salary 
offset  procedures. 

DISCLOSURE  TO  CONSUMER  REPORTING 
AGENOES: 

Disclosures  pursuant  to  5  U.S.C. 
552a(bXl2):  Disclosures  may  be  made 
from  this  system  to  “Consumer 
reporting  agencies”  as  defined  in  the 
Fair  Credit  Reporting  Ad  (15  U.S.C. 
1681a(f)  or  the  Federal  Claims 
Collection  Ad  of  1966  (31  U.S.C. 
3701(a)(3)). 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING.  ACCESSING,  RETAINING,  AND 
DISPOSiNG  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  maintained  in  paper  form 
in  file  folders  stored  in  metal  filing 
cabinets  and  in  electronic  form  in 
computers. 

RETRIEVABIUTY: 

Credit  data  is  maintained  by  debtor 
name  and  claim  number,  cross 
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referenced  to  social  security  number 
(when  available)  to  verify  name  and 
address. 

SAFEGUARDS: 

When  not  in  use  by  personnel  * 
responsible  for  the  collection  of  claims, 
records  are  stored  in  lockable  filing 
cabinets.  Personal  computer  files  are 
protected  by  the  use  of  passwords. 

RETEMT10N  AND  disposal: 

The  records  are  a  part  of  the  GAO  site 
auditing  collection  files  and  are  cut  ofi 
at  the  end  of  the  fiscal  year,  held  1  year, 
and  then  retired  under  Record  Group 
217  (GAO).  Records  created  prior  to  July 
2, 1975,  will  be  retained  by  GAO  for  10 
years  and  3  months  after  the  period  of 
the  accoimt.  Records  created  on  or  after 
July  2, 1975,  will  be  retained  by  GAO 
for  6  years  and  3  months  after  the  period 
of  the  account. 

system  manager  and  address: 

Chief,  Receiitables  and  Collection 
Management  Branch,  Financial  Control 
Division,  Office  of  Chief  Financial 
Officer,  18th  and  F  Streets,  NW., 
Washington,  DC  20405. 

NOTIFICATION  PROCEDURE: 

Inquiries  by  individuals  regarding 
claims  pertaining  to  themselves  should 
be  addressed  to  the  system  management. 

RECORD  ACCESS  PROCEDURES: 

Requests  fi'om  individuals  for  access 
to  records  should  be  addressed  to  the 
system  manager  and  should  include 
name  and  address. 

CONTESTING  RECORDS  PROCEDURES: 

GSA  rules  for  contesting  the  contents 
of  the  records  and  for  appealing  initial 
determinations  are  promulgated  in  41 
CFR  105.64. 

RECORD  SOURCE  CATEGORIES: 

Information  in  this  system  is  obtained 
from  commercial  credit  reports,  agency 
investigative  reports,  individual  debtors’ 
own  financial  statements,  and  from 
other  GSA  systems  of  records. 

Dated:  November  24, 1993. 

Emily  C  Karam, 

Director,  Information  Management  Division. 
IFR  Doc.  93-29902  Filed  12-7-93;  8:45  am) 

BILUNQ  CODE  e820-34-M 


Federal  Property  Resources  Service; 
Fort  Peck  Lake  Project,  Montana; 
Transfer  of  Property 

[Wildlife  Order  183;  7-0-MT-418<OG] 

Pursuant  to  section  2  of  Public  Law 
537, 80th  Congress,  approved  May  19, 
1948  (16  U.S.C.  667c).  notice  is  hereby 
given  that: 


1.  By  Letter  firom  the  General  Services 
Administration,  dated  September  10, 
1993,  the  property,  consisting  of 
6,020.35  acres  of  xmimprovca  land, 
known  as  Fort  Peck  Lake,  Montana,  has 
been  transferred  to  the  Fish  and  Wildlife 
Service.  U.S.  Department  of  the  Interior, 

2.  The  above  described  property  was 
conveyed  for  wildlife  conservation  in 
accordance  with  the  provisions  of 
section  1  of  said  Public  Law  80-537  fl6 
U.S.C.  667b),  as  amended  by  Public  Law 
92-432. 

Dated:  November  18, 1993. 

Eail  E.  Jones, 

Commissioner,  Federal  Property  Resources 
Service. 

IFR  Doc  93-29869  Filed  12-7-93;  8:45  am) 
BHJJNQ  CODE  SSaO-86-M 


Performance  Review  Board; 
Membership;  Senior  Executive  Service 

AGENCY:  General  Services 
Administration. 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  of  the 
names  of  the  members  of  the 
Performance  Review  Board. 

FOR  FURTHER  INFORMATION  CONTACT: 
Donald  P.  Hefieman,  Director  of 
Personnel,  General  Services 
Administration,  18th  &  F  Streets,  NW., 
Washington,  DC  20405,  (202)  501-0398. 
SUPPLEMENTARY  INFORMATION:  Section 
4313(c)  (1)  through  (5)  of  Title  5  U.S.C. 
requires  each  agency  to  establish  in 
accordance  with  regulations  prescribed 
by  the  Office  of  Personnel  Management, 
one  or  more  Performance  Review 
Board(s).  The  Board(s)  shall  review  the 
performance  rating  of  each  senior 
executive’s  performance  by  the 
supervisor,  along  with  any 
recommendations  to  the  appointing 
authority  relative  to  the  performance  of 
the  senior  executive. 

Members  of  the  Review  Board  are: 

1.  Cynthia  A.  Metzler,  (Chairperson) 

Associate  Administrator  for 
Administration 

2.  Roger  D.  Daniero,  Commissioner, 

Federal  Supply  Service 

3.  Carole  A.  Dortch,  Regional 

Administrator,  Region  4  (Atlanta) 

4.  Dennis  J.  Fischer.  Chief  Financial 

Officer 

5.  Kenneth  R.  Kimbrough, 

Commissioner,  Puhhc  Buildings 
Service 

6.  Woody  L.  Landers,  Assistant  Regional 

Administrator,  Federal  Supply 
Service,  Region  7  (Fort  Woi^) 

7.  John  T.  Myers,  Acting  Regional 

Administrator.  Region  10  (Aubtim) 


8.  Joe  M.  Thompson,  Commissioner, 
Information  Resources  Management 
Service  ‘ 

Dated:  December  2, 1993. 

Donald  P.  Heffeman, 

Director  of  Personnel. 

[FR  Doc.  93-29885  Filed  12-7-93;  8:45  am] 
BILUNG  CODE  8830-a4-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Meeting  of  the  Ge^me  Research 
Review  Committee' 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  Genome  Research  Review 
Committee,  National  Center  for  Human 
Genome  Research,  December  6, 1993, 
1:30-5,  at  the  O’Hare  Hilton,  Conference 
Room  2004,  O’Hare  Airport,  Chicago, 
Illinois. 

In  accordance  with  the  provisions  set 
forth  in  sections  552b(c)(4)  and 
552b(c)(6).  title  5,  U.S.C.  and  section 
10(d)  of  Public  Law  92—463,  the  meeting 
will  be  closed  to  the  public  for  the 
review,  discussion  and  evaluation  of 
individual  grant  applications.  The 
applicants  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material,  and  personal  information 
concerning  individuals  associated  with 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Ms.  Linda  Engel,  Chief,  Office  of 
Scientific  Review,  National  Center  for 
Human  Genome  Research,  National 
Institutes  of  Health,  Building  38A.  room 
604,  Bethesda,  Maryland  20892,  (301) 
402-0838,  will  furnish  the  meeting 
agenda,  roster  of  committee  members 
and  consultants,  and  substantive 
program  information  upon  request. 

This  notice  is  being  published  later 
than  the  15  days  prior  to  the  meeting 
due  to  the  difficulty  of  coordinating 
schedules. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  No.  93.172,  Hiunan  Genome 
Research.) 

Dated:  November  23, 1993. 

Susan  K.  Feldman, 

Committee  Management  Officer,  NIH. 

[FR  Doc.  93-29926  Filed  12-7-93;  8:45  am) 
BIUJNO  CODE  4140-01-M 
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Public  Health  Service 

National  Vaccine  Advisory  Committee; 
Public  Meeting 

agency:  Office  of  the  Assistant 
Secretary  for  Health. 

SUMMARY:  The  Department  of  Health  and 
Human  Services  (DHHS)  and  the  Office 
of  the  Assistant  Secretary  for  Health  are 
announcing  the  forthcoming  meeting  of 
the  National  Vaccine  Advisory 
Committee. 

date:  Date.  Time  and  Place:  January  6, 
1994  at  9  a.m.;  and  January  7,  at  8:30 
a.m.;  Hubert  H.  Humphrey  Building, 
room  703A.  200  Independence  Avenue, 
SW.,  Washington,  DC  20201.  The  entire 
meeting  is  open  to  the  public. 

FOR  FURTHER  INFORMATION  CONTACT: 
Written  requests  to  participate  should 
be  sent  to  Chester  A.  Robinson.  D.P.A., 
Acting  Executive  Secretary,  National 
Vaccine  Advisory  Committee,  National 
Vaccine  Program,  HHH  Building,  room 
730E,  200  Independence  Avenue,  SW., 
Washington.  DC.  (202)  401-8141. 

Agenda:  Open  Public  Hearing 

Interested  persons  may  formally 
present  data,  information,  or  views 
orally  or  in  writing  on  issues  pending 
before  the  Advisory  Committee  or  on 
any  of  the  duties  and  responsibilities  of 
the  Advisory  Committee  as  described 
below.  Those  wishing  to  make 
presentations  should  notify  the  contact 
person  before  December  29, 1993,  and 
submit  a  brief  statement  of  the 
information  they  wish  to  present  to  the 
Advisory  Committee.  Requests  should 
include  the  names  and  addresses  of 
proposed  participants  and  an  indication 
of  the  approximate  time  required  to 
make  their  comments.  A  maximum  of 
10  minutes  will  be  allowed  for  a  given 
presentation.  Any  person  attending  the 
meeting  who  does  not  request  an 
opportunity  to  speak  in  advance  of  the 
meeting  will  be  allowed  to  make  an  oral 
presentation  at  the  conclusion  of  the 
meeting,  if  time  permits,  at  the 
chairperson’s  discretion. 

Open  Advisory  Committee  Discussion 

Th«e  will  be  updates  on  the  National 
Vaccine  Program,  and  the  Naticmal 
Vaccine  Compensation  Program.  There 
will  be  reports  and  discussions  on  the 
four  working  subcommittees:  Adult 
Immunization:  National  Vaccine  Plan; 
State  and  Local  Impediments  to 
Immunization  Services;  and  Vaccination 


Registry.  Meetings  of  the  Advisory 
Committee  shall  be  conducted,  insofar 
as  is  practical,  in  accordance  with  the 
agenda  published  in  the  Federal 
Register  notices.  Changes  in  the  agenda 
will  be  annoimced  at  the  beginning  of 
the  meeting.  Persons  interested  in 
specific  agenda  items  may  ascertain 
^m  the  contact  person  the  approximate 
time  of  discussion.  A  list  of  Advisory 
Committee  members  and  the  charter  of 
the  Advisory  Committee  will  be 
available  at  the  meeting.  Those  unable 
to  attend  the  meeting  may  request  this 
information  from  the  contact  person. 
Summary  minutes  of  the  meeting  will 
be  made  available  upon  request  fiom  the 
contact  person. 

Dated:  December  1, 1993. 

Chester  A.  Robinson, 

AcUng  Executive  Secretary,  NVAC. 

(FR  Doc.  93-29908  Filed  12-7-93;  8:45  am] 
Biumo  cooe  4iao-i7-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  Administration 

[DodcM  No.  N-S3-3684] 

Notices  of  Submission  of  Proposed 
Information  Collection  to  0MB 

AGENCY:  Office  of  Administration,  HUD. 
ACTION:  Notices. 

SUMMARY:  The  proposed  information 
collection  requirements  described  below 
have  been  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  The  Department  is 
soliciting  public  comment  on  the 
subject  proposals. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comment  regarding 
these  proposals.  Comments  should  refer 
to  the  proposal  by  name  and  should  be 
sent  to:  Joe  Lackey,  OMB  Desk  Officer. 
Office  of  Management  and  Budget,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kay  F.  Weaver,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development.  451  7th  Street 
Southwest.  Washington,  DC  20410, 
telephone  (202)  708-0050.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 


submitted  to  OMB  may  be  obtained 
firom  Ms.  Weaver. 

SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposals 
for  the  collections  of  information,  as 
described  Mow.  to  CMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

The  Notices  list  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  description  of  the 
need  for  the  information  and  its 
proposed  use;  (4)  the  agency  form 
number,  if  applicable;  (5)  what  members 
of  the  public  will  be  affected  by  the 
propo^;  (6)  how  frequently 
information  submissions  will  be 
required;  (7)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (8) 
whether  the  proposal  is  n^  or  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (9)  the  names  and  telephone 
numbers  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act.  44  U.S.C  3507;  Section  7(d) 
of  the  Department  of  Housing  and  Urban 
Development  Act.  42  U.S.C.  3535(d). 

Dated:  November  29, 1993. 

John  T.  Murphy, 

Director,  IRM  Policy  and  Management 
Division. 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

Proposal:  Transmittal  of  Payment  of 
One-Time  Mortgage  Insurance 
Premiums. 

Office:  Housing. 

Description  of  the  Need  for  the 
Information  and  Its.  Proposed  Use;  The 
form  (HUD-27001)  is  prepared  by  HUD- 
approved  mortgagees  to  provide  remitter 
and  mortgage  data  to  HUD  with 
payments  of  one-time  mortgage 
insurtmce  premiums.  The  data  is  used  to 
record  the  collection,  acknowledge 
receipt,  and  confirm  sufficiency  and/or 
accuracy  of  the  funds  and  data  received. 

Form  Number:  HUD-27001. 

Respondents:  Businesses  or  Other 
For-Profit. 

Frequency  of  Submission:  On 
occasion. 

Reporting  Burden: 


Number  of  Frequency  of  Hours  per  -Burden 

respondents  response  response  *  hours 


HUD-27001 


7,285 


80.5 


.05 


29,337 
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Total  Estimated  Burden  Hours: 

29,337. 

Status:  Extension. 

Contact:  Juanita  C  Giojrard.  (202) 
708-2438;  Angela  Antonelli.  OMB, 

(202)  395-6880, 

Dated:  November  29, 1993. 

Nodce  of  Sobnussion  of  Proposed 
Informalioii  CoUectioa  to  OMB 

Proposal:  AfGrmativB  Fair  Htnising 
Marketing  Plan. 

Office:  Fair  Housing  and  Equal 
Oppiwtunity. 

Inscription  of  the  Need  for  the 
Information  and  Its  Proposed  Use:  This 
form  is  required  by  all  applicants 
desiring  to  participate  in  HUD’s  insured 
hotising  programs,  both  singlp  femily 
and  multifamily.  HUD  uses  this 
information  to  assess  the  adequacy  of 
the  applicant’s  proposed  actions  to  carry 
out  the  Affirmative  Fair  Housing  ‘  ^ 
Marketing  requirements  of  24 

200.600  and  review  compliance  with 
these  requirements  under  24  CFR  part 

108,  the  AFHM  ^mpliance 

Regulations. 

Form  Number:  HUD-935.2. 

Respondents:  Businesses  or  Other 
For-Profit  and  Federal  Agencies  or 
Employees. 

Frequency  of  Submission:  On 
occasion. 

Reporting  Burden: 

Number  of  Frequency  of  Hours  par 

respondents  response  response  * 

Burden 

hours 

HUD-9352  _ _ _ 

. . .  2,532 

1  .75 

1,889 

Total  Estimated  Burden  Hours:  1,899. 
Status:  Extension. 

Contact:  Steve  K.  Tursky,  HUD,  (202) 
708-2297;  Joseph  F,  Lackey.  Jr.,  ChUb, 
(202)  395-6880. 

Dated:  Novembw  29. 1993. 

Notice  of  Sidmusskm  of  Proposed 
Information  Odlectioa  to  OMB 

Proposal:  Aimual  Progress  Report 
(APR)  for  Competitive  Homeless 
Assistance  Programs. 

Office:  Community  Planning  and 
Development.  . 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use: 
Annual  Progress  Report  for  HUD’s 
competitive  homeless  assistance 
programs  will  be  completed  each  year 
by  State  and  local  governments,  public 
housing  authorities,  and  non-profit 
organizations.  These  reports  will 
provide  HUD  with  inlc^mation 

necessary  for  program  monitoring  and 
evaluation. 

Form  Number:  HUD— 40118. 
Respondents:  State  or  Local 
Governments  and  Non-Profit 

Institutions. 

Frequency  of  Submission: 
Recordkeeping  and  annually. 

Reporting  Burden: 

Number  <4  Frequency  of  Hours  per  ^ 

respondents  response  response 

Burden 

hours 

Annual  Report  . * . . 

.  4A1 

1  20  ■ 

8,820 

Recordkeeping  . . . . . . . . 

.  441 

1  45 

19,845 

Total  Estimated  Burden  Hours: 
28,665. 

Status:  New. 

Contact:  Helen  Guzzo,  HUD  (202) 
708-1234;  Joseph  F.  Lad»y,  Jr.,  OMB, 
(202)  395-6880. 

Dated:  November  29. 1993. 


Notice  of  Sidnnission  of  Proposed 
Information  Collection  to  OMB 

Proposal:  Housing  Opportunities  for 
Persons  with  AIDS  (HOPWA)  Program 
(FR-3178). 

Office:  Community  Planning  and 
Development 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use:  The 
HOPWA  program  provides  entitlement 
and  competitive  grants  to  States  and 
units  of  local  government  for  housing 


assistance  and  supportive  services  for 
persons  with  AIDS  for  which 
applications,  certifications,  waivers,  and 
annual  reports  will  be  filed. 

Form  Number:  SF-424  and 
Certifications,  HUD-40110,  40110-B, 
and40110-C. 

Respondents:  State  or  Local 
Gov^nments. 

Frequency  of  Subndssion: 
Recordkeeping  and  annually. 

Reporting  Burden: 


Number  of  FrequerKy  of  Hours  per  Burdoi 

respondents  response  resporisa  hours 


Applications  . . . . . .  117  3  23.43  8^26 

RecordKeeping  . . . . . . .  117  1  45.00  5,265 


Total  Estimated  Burden  Hours: 
13,491. 

Status:  Reinstatement. 

Contact:  Mark  Johnston.  HUD,  (202) 
708-1234;  Angela  Antonelli, 

(202)  395-6880; 

Dated:  November  29. 1993. 


Notice  of  Sidmiission' of  Proposed 
Information  Collectkm  to  OMB 

Proposal:  Issuer  Eligibility  and 
Int^rity  Reforms  (FR-2908). 

Office:  Govonment  National 
Mortgage  Association  ((^NMA). 

Description  of  the  Need  for  the 
Information  and  Its  Propo^  Use:  The 
iniormation  collection  is  needed  to 
enable  GNMA  to  properly  screen  new 


applicants,  approve  commitment 
requests,  and  determine  continuing 
issuer  eligibility.  The  affected  parties 
are  the  750  CS^lMA-approved  issuers  in 
the  Mortgage-Backed  Securities  program 
and  new  issuer  applicants. 

Form  iVumber;  None. 

Respondents:  Businesses  or  Other 
For-Profit. 

Frequency  of  Submission:  On 
occasion. 
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Reporting  Burden: 

m 

Number  of 

Frequency  of 

Hours  per 

Burden 

respondents 

response 

resporise 

hours 

Information  Collection . 

.  750 

1.25 

6.59 

6,190 

Total  Estimated  Burden  Hours:  6,190. 
Status:  New. 

Contact:  Ronald  P.  Sugarman,  HUD, 
(202)  708-2884;  Joseph  F.  Lackey,  Jr., 
0MB,  (202)  395-7316. 

Dated;  November  22, 1993. 

(FR  Doc.  93-29863  Filed  12-7-93;  8:45  am)  - 
BILLMQ  CODE  421(M>1-M 


[Docket  No.  N-93-3685] 

Notice  of  Submission  of  Proposed 
Information  Collection  to  0MB 

AGENCY:  Office  of  Administration,  HUD. 
ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Art.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and  should  be 
sent  to:  Joseph  F.  Lackey,  Jr.,  0MB  Desk 
Officer,  Office  of  Management  and 
Budget,  New  Executive  Office  Building, 
Washington,  DC  205G3. 


FOR  FURTHER  INFORMATION  CONTACT: 

Kay  F.  Weaver,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  Street 
Southwest,  Washington,  DC  20410, 
telephone  (202)  708-0050.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  dociunents 
submitted  to  0MB  may  be  obtained 
from  Ms.  Weaver. 

SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  0MB  for  review,  as 
reqiiired  by  the  Paperwork  Reduction 
Art  (44  U.S.C.  chapter  35). 

The  Notice  lists  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  description  of  the 
need  for  the  information  and  its 
proposed  use;  (4)  the  agency  form 
number,  if  applicable;  (5)  what  members 
of  the  public  will  be  affected  by  the 
proposal;  (6)  how  frequently 
information  submissions  will  be 
required;  (7)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hotirs  of  response;  (8) 
whether  the  proposal  is  new  or  an 
extension,  reinstatement,  or  revision  of 


an  information  collection  requirement; 
and  (9)  the  names  and  telephone 
numbers  of  an  agency  official  familiar 
with  the  proposal  and  of  the  0MB  Desk 
Officer  for  the  Department. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act,  44  U.S.C  3507;  Section  7(d) 
of  the  Department  of  Housing  and  Urban 
Development  Act,  42  U.S.C.  3535(d). 

Dated;  December  1, 1993. 

Kay  Weaver, 

Acting  Director,  IRM  Policy  and  Managemen  t 
Division. 

Notice  of  Submission  of  Proposed 
Information  Collection  to  0MB 

Proposal:  Joint  Community 
Development  Program  (FR-3415). 

Office:  Community  Planning  and 
Development. 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use:  This 
information  collection  provides 
applications  for  the  Discretionary  Grant 
program. 

Form  Number:  SF— 424,  424A,  424B, 
and  269A. 

Respondents:  State  or  Local 
Governments  and  Non-Profit 
Institutions. 

Frequency  of  Submission: 
Recordkeeping  and  Quarterly. 
Reporting  Burden: 


Number  of  FrequerKyof  Hours  per  ^  Burden 

respondents  ^  response  ^  response  *  hours 


Applicatior^  .  200  *  1  40.0  8,000 

Reports .  20  5  6.4  640 

Recordkeeping  .  20  1  32.0  640 


Total  Estimated  Burden  Hours:  9,280. 
Status:  New. 

Contact:  Jerome  B.  Friedman,  HUD, 
(202)  708-3176;  Joseph  F.  Lackey,  Jr., 
0MB,  (202)  395-6880. 

Dated;  December  1, 1993. 

[FR  Doc.  93-29864  Filed  12-7-93;  8:45  am] 

BI  LUNG  CODE  421IH)1-M 


[Docket  No.  D-9^1046;  FR-3618-D-01] 

Office  of  the  Manager,  Richmond 
Office;  Designation  of  Order  of 
Succession 

AGENCY:  Department  of  Housing  and 
Urban  Development. 


ACTION:  Designation  of  order  of 
succession. 


SUMMARY:  The  Manager  is  designating 
officials  who  may  serve  as  Acting 
Manager  during  the  absence,  disability 
for  vacancy  in  Uie  position  of  Manager. 

EFFECTIVE  DATE:  This  designation  is 
effective  October  19, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Peter  M.  Campanella,  Regional  Counsel, 
Philadelphia  Regional  Office, 
Department  of  Housing  and  Urban 
Development,  Liberty  Square  Building, 
105  S.  7th  Street,  Philadelphia,  Pa. 
19106-3392,  Phone  No.  (215)  597-2655 
(this  is  not  a  toll-free  number). 


DESIGNATION:  Each  of  the  officials 
appointed  to  the  following  positions  is 
designated  to  serve  as  Acting  Manager 
during  the  absence,  disability  or 
vacancy  in  the  position  of  Manager, 
with  all  the  powers,  functions  and 
duties  redelegated  or  assigned  to  the 
Manager:  Provided,  that  no  official  is 
authorized  to  serve  as  Acting  Manager 
unless  all  preceding  listed  officials  in 
this  designation  are  unavailable  to  act 
by  reason  of  absence,  disability,  or 
vacancy  in  the  position: 

1.  Deputy  Manager 

2.  Director,  Commimity  Planning  and 
Development  Division 

3.  Director,  Housing  Management 
Division 


t 
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4.  Director,  Housing  Development 
I^vision 

5.  Chief  Counsel 

6.  Director,  Public  Housing  Division 

7.  Director,  Fair  Housing  ami  Equal  • 
Opportunity  Division 

This  designation  supersedes  the 
designation  effective  November  5, 1990 
(55  FR  46584). 

Authority:  Delegation  of  Authority  by  the 
Secretary.  50  FR  18742,  May  2^  1985. 

Dated;  October  19, 1993. 

Mary  Ann  E.G.  Wilson, 

Manager. 

Concur: 

Harry  W.  Staller, 

Deputy  Regiona]  Administrator — Regional 
Housing  Commissioner. 

(FR  Doc.  43-29861  Filed  12-7-93;  8:45  am) 

BILLING  COOE  «10-01-M 


[Docket  No.  D-93-1045;  FR-4619-0-01] 

Office  of  the  Manager,  Tulsa  Field 
Office,  R^ion  VI  (Fort  Worth); 
Designation 

AGENCY:  Department  of  Housing  and 
Urban  Development. 

ACTION:  Designation  of  order  of 
succession. 

SUMMARY:  The  Manager  is  designating 
officials  who  may  serve  as  Acting 
Manager  during  the  absence,  disability, 
or  vacancy  in  the  position  of  the 
Manager. 

EFFECTIVE  DATE:  This  designation  is 
effective  Septembw  20, 1993. 

FOR  FURTHER  INFORMATION  CONTACT:  Rita 
VinscHi,  Director,  Management  and 
Budget  Division,  Office  of 
Administration,  Forth  Worth  Regional 
Office,  Department  of  Housing  and 
Urban  Development,  1600 
Throckmorton,  P.O.  Box  2905,  Forth 
Worth.  TX  76113-2905,  Telephone 
(817)  885-5451  (this  is  not  a  toll  fi-ee 
number). 

DESIGNATION:  Each  of  the  officials 
appointed  to  the  following  positions  is 
designated  to  serve  as  Acting  Manager 
during  the  absence,  disability,  or 
vacancy  in  the  position  of  the  Manager, 
with  all  the  powers,  functions,  and 
duties  redelegated  or  assigned  to  the 
Manager:  Provided  that  no  official  is 
authorized  to  serve  as  Acting  Manager 
unless  all  preceding  listed  officials  in 
this  designation  are  imavailable  to  act 
by  reason  of  absence,  disabihty,  or 
vacancy  in  the  position: 

1.  Deputy  Manager/Chief,  Housing 
Development  Braiudi 

2.  Chief.  Loan  Management  Branch 

3.  Chief,  Property  Disposition  Branch 


This  designation  supersedes  the 
published  designation  effective 
September  8, 1983,  and  unpublished 
designation  effective  April  24, 1989. 

Authority:  Delegation  of  Authority  by  the 
Secretary  of  Housing  and  Urban 
Development,  effective  Octoberl,  1970;  36 
FR  3389.  February  23, 1971. 

Dated:  November  4, 1993. 

James  S.  Colgan, 

Manager.  Tulsa  Offic6.  ' 

Frank  L.  Davis, 

Acting  Regional  Administrator — Regional 
Housing  Commissioner,  Region  VI  (Fort 
Worth). 

(FR  Doc  93-29862  Filed  12-7-93;  8:45  am) 
BILLING  COOE  4210-0t-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Availability  of  Draft  Recovery  Plan  for 
Marsitea  vHlosa,  for  Review  and 
Comnient 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  document  availability. 


SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  announces  the 
availability  for  public  review  of  a  draft 
recovery  plan  for  Marsilea  viilosa,  a 
Hawaiian  plant  Marsilea  viilosa  occurs 
on  the  island  of  O'ahu  and  Moloka’i, 
Hawaii. 

DATES:  Comments  on  the  draft  recovery 
plan  must  be  received  on  or  before 
February  7, 1994  to  receive 
consideration  by  the  Service. 

ADDRESSES:  Copies  of  the  draft  recovery 
plan  are  available  for  inspection,  by 
appointment,  during  normal  business 
hours,  at  the  following  location:  U.S. 
Fish  and  Wildlife  Service,  Pacific 
Islands  Office,  P.O.  Box  50167, 
Honolulu.  Hawaii  96850  (Budding 
Address;  300  Ala  Moana  Boulevard, 
room  6307,  Hcmolulu,  Hawaii  96813) 
(telephone  808-541-2749).  Requests  for 
copies  of  the  draft  recovery  plan  and 
written  comments  and  matra'ials 
regarding  this  plan  should  be  addressed 
to  Robert  P.  Smith,  Frekl  Supervisor,  at 
the  above  Honolulu  address.  Comments 
and  materials  received  are  available 
upon  request  for  ptAlic  inspection,  by 
appointment,  during  normal  business 
hours,  at  the  above  Honolulu  address. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Karen  W.  Rosa,  Fish  and  Wildlife 
BiologisL.at  the  Honolulu  address  given 
above. 


SUPPLEMENTARY  INFORMATION: 

Background  \ 

Restoring  endangered  or  threatened 
animals  and  plants  to  the  point  where 
they  are  again  secure,  self-sustaining 
members  of  their  ecosystems  is  a 
primary  goal  of  the  Service’s 
endangered  species  program.  To  help 
guide  the  recovery  effort,  the  Service  is 
working  to  prepare  recovery  plans  for 
most  of  the  listed  species  native  to  the 
United  States.  Recovery  plans  describe 
actions  considered  necessary  for 
conservation  of  the  species,  criteria  for 
recognizing  the  recovery  levels  for 
downlisting  or  deiistyigthem,  and 
initial  estimates  of  times  and  costs  to 
implement  the  recovery  measures 
needed. 

The  Endangered  Species  Act  of  1973, 
as  amended,  (Act)  (16  U.S.C.  1531  et 
seq.)  requires  the  development  of 
recovery  plans  for  listed  species  unless 
such  a  plan  would  not  promote  the 
conservation  of  a  particular  species. 
Section  4(f)  of  the  Act,  requires  that  a 
public  notice  and  an  opportunity  for 
public  review  and  comment  be  provided 
during  recovery  plan  development.  The 
Service  will  consider  all  information 
presented  during  a  public  comment 
period  prior  to  approval  of  each  new  or 
revised  recovery  plan.  Substantive 
technical  comments  will  result  in 
changes  to  the  plans.  Substantive 
comments  regarding  recovery  plan 
implementation  may  not  necessarily 
result  in  changes  to  the  recovery  plans, 
but  will  be  forwarded  to  appropriate 
Federal  or  other  entities  so  that  they  can 
take  these  comments  into  account 
during  the  course  of  implementing 
recovery  actions,  individualized 
responses  to  comments  will  not  be 
provided. 

The  species  being  considered  in  this 
recovery  plan  is  Marsilea  viilosa.  The 
areas  of  emphasis  for  recovery  actions 
for  this  species  are,  KoKo  Head  and 
Lualualei  on  O’ahu  and  Kamaka’ipo  on 
southwestern  Moloka’i  Recovery  efforts 
will  focus  on  securing  habitat  and 
managing  it  to  remove  threats  by 
competition  firom  invasive  exotic  plant 
species,  small  population  sizes,  habitat 
degradation  by  off-road  vehicles,  and, 
possibly,  trampling  by  cattle.  Current 
populations  will  be  enhanced  and  new 
populations  will  be  established. 

Public  Comments  Solicited 

The  Service  solicits  written  comments 
on  the  recov^  plan  described.  All 
comments  received  by  the  date  specified 
will  be  considered  prior  to  approval  of 
the  plan. 
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Authority 

The  authority  for  this  action  is  section 
4(0  of  the  Ehdangered  Species  Act.  16 
U.S.C.  1533(0. 

Dated;  November  24, 1993. 

Marvin  L.  Plenert, 

Regional  Director,  U.S.  Fish  and  Wildlife 
Service,  Region  1. 

(FR  Doc.  93-29873  Filed  12-7-93:  8:45  amj 
BILUNG  CODE  431&-5S-M 


Bureau  of  Land  Management 
[ID-030-04--4060-05:  IDI-30066] 

Intent  To  Prepare  Amendment  to  the 
Medicine  Lodge  Resource 
Management  Plan  (RMP)  ’ 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  Intent  to  Prepare 
Amendment  to  the  Medicine  Lodge 
Resource  Management  Plan  (RMP). 


SUMMARY:  The  following  described 
public  land  in  Jefferson  County,  Idaho, 
will  be  examined  for  possible  disposal 
by  direct  sale  under  sections  203  and 
209  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C. 

1713  and  1719. 

Boise  Meridian,  Idaho 
T.  6  N.,  R.  33  E., 

Sec.  14; 

Sec.  15.  EV2  and  SWV4, 

The  area  described  contains  1,120 
acres  in  Jefferson  County.  This  area  was 
formerly  part  of  a  Department  of  Energy 
(DOE)  withdrawal  for  the  Idaho 
National  Engineering  Laboratory.  The 
withdrawal  was  in  existence  prior  to 
development  of  the  Medicine  Lodge 
RMP  and  therefore  the  1,120  acres  was 
not  addressed  in  the  plan.  The  DOE 
recently  relinquished  this  acreage  to 
BLM  for  possible  siting  of  a  regional 
landfill.  The  amendment  is  being 
prepared  to  evaluate  a  land  tenure 
adjustment  and  insure  conformance  to 
the  existing  plan. 

An  environmental  assessment  will  be 
completed  for  this  action.  If  the  land  is 
found  suitable  for  disposal,  the  United 
States  would  offer  up  to  1,120  acres  for 
direct  sale  to  Jefferson  County  at  fair 
market  value.  The  public  is  invited  to 
provide  scoping  comments  on  the  issues 
that  should  be  addressed  in  the 
planning  amendment  and 
environmental  assessment.  Planning 
criteria  which  will  be  used  to  prepare 
this  planning  amendment  can  be 
reviewed  at  the  Bureau  of  Land 
Management,  Idaho  Falls  District  Office, 
940  Lincoln  Road,  Idaho  Falls,  Idaho. 

For  a  period  of  30  days  from  the  date 
of  publication  of  this  notice,  interested 


parties  may  submit  comments  to  District 
Manager,  Bureau  of  Land  Management, 
940  Lincoln  Road.  Idaho  Falls,  Idaho 
83401,  (208)  524-7500. 

Dated:  November  29, 1993. 

Lloyd  H.  Ferguson, 

District  Manager. 

(FR  Doc.  93-29903  Filed  12-7-93;  8:45  am) 
BUUNQ  CODE  4310-GG-M 


[Investigation  No.  332-349] 

Effects  of  the  Arab  League  Boycott  of 
Israel  on  U.S.  Businesses 

AGENCY:  United  States  International 
Trade  Commission. 

ACTION:  Institution  of  investigation, 
scheduling  of  hearing,  and  request  for 
comments. 

SUMMARY:  Following  receipt  on 
November  8, 1993,  of  a  request  from  the 
United  States  Trade  Representative 
(USTR),  the  Commission  instituted 
investigation  No.  332-349,  Effects  of  the 
Arab  League  Boycott  of  Israel  on  U.S. 
Businesses,  under  section  332(g)  of  the 
Tariff  Act  of  1930. 

EFFECTIVE  DATE:  December  2, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Constance  A.  Hamilton  (202-205-3263), 
Trade  Reports  Division,  Office  of 
Economics,  U.S.  International  Trade 
Commission,  500  E  Street,  SW.,. 
Washington,  DC  20436.  Hearing- 
impaired  individuals  can  obtain  further 
information  by  contacting  the 
Commission’s  TDD  terminal  at  202- 
205-1810. 

BACKGROUND:  As  requested  by  the 
USTR,  the  Commission  will  provide  a  . 
report  analyzing  the  economic  costs  to 
U.S.  businesses  arising  from  the  Arab 
League  boycott  of  Israel.  These  costs, 
defined  in  the  USTR  request  as  reduced 
U.S.  exports  and  reduced  U.S.  profits, 
may  include  the  following: 

(a)  Lost  sales  and  business 
opportunities  in  Arab  League  countries 
and/or  Israel  arising  from  being 
blacklisted  or  from  seeking  to  avoid 
such  blacklisting; 

(b)  Increased  costs  of  sourcing  and 
transportation  resulting  from  the  boycott 
as  well  as  boycott  compliance  costs, 
including  legal  costs  and  direct  and 
indirect  costs  associated  with 
compliance  with  anti-boycott  laws; 

(c)  Distorted  or  foregone  investments 
in  either  the  Arab  or  Israeli  markets 
resulting  from  the  boycott  as  well  as 
investment  diverted  from  or  denied  to 
blacklisted  U.S.  businesses  due  to 
association  with  Israel. 


The  request  letter  notes  that  the 
Commission  may  need  to  undertake  an 
assessment  of  the  scope  of  the  boycott, 
the  degree  of  enforcement  on  a  country 
by  country  basis,  and  the  degree  of 
compliance  with  the  boycott  by  U.S. 
businesses. 

As  requested  by  the  USTR,  the 
Commission  expects  to  submit  its  report 
to  the  USTR  in  November  1994. 

PUBLIC  HEARING:  A  public  hearing  in 
connection  with  the  investigation  will 
be  held  in  the  Commission  hearing 
room,  500  E  Street,  SW.,  Washington, 
E)C  20436,  beginning  at  9:30  a.m.  on 
March  17, 1994.  All  persons  have  the 
right  to  appear  by  counsel  or  in  person 
to  present  information  and  to  be  heard. 
Requests  to  appear  at  the  public  hearing 
should  be  filed  with  the  Secretary, 
United  States  International  Trade 
Commission,  500  E  Street,  SW., 
Washington,  DC  20436  no  later  than 
noon,  March  9, 1994.  The  deadline  for 
filing  prehearing  briefs  (original  and  14 
copies)  is  March  9, 1994.  Posthearing 
briefs  are  due  on  March  31, 1994. 

WRITTEN  SUBMISSIONS:  In  addition  to  or 
in  lieu  of  filing  prehearing  or 
posthearing  briefs,  interested  parties  are 
invited  to  submit  written  statements 
concerning  the  matters  to  be  addressed 
in  the  report.  Commercial  or  financial 
information  that  a  party  desires  the 
Commission  to  treat  as  confidential 
must  be  submitted  on  separate  sheets  of 
paper,  each  clearly  marked 
“Confidential  Business  Information”  at 
the  top.  All  submissions  requesting 
confidential  treatment  must  conform 
with  the  requirements  of  §  201.6  of  the 
Commission’s  Rules  of  Practice  and 
Procedure  (19  CFR  201.6).  All  written 
submissions,  except  for  confidential 
business  information,  will  be  made 
available  for  inspection  by  interested 
persons  in  the  Office  of  the  Secretary  to 
the  Commission.  To  be  assured  of 
consideration  by  the  Commission, 
written  statements  relating  to  the 
Commission’s  report  should  be 
submitted  at  the  earliest  practical  date 
and  should  be  received  no  later  than 
April  4, 1994.  All  submissions  should 
be  addressed  to  the  Secretary,  U.S. 
International  Trade  Commission,  500  E 
Street,  SW.,  Washington,  DC  20436. 

By  order  of  the  Commission. 

Issued:  December  2, 1993. 

Donna  R.  Koehnke, 

Secretary. 

[FR  Doc.  93-29965  Filed  12-7-93;  8:45  am] 
BILLING  CODE  702(Mn-P 
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INTERSTATE  COMMERCE 
COMMISSION 

[Docket  No.  AB-32  (Sub-No.  55X)] 

V  - 

Boston  and  Maine  Corp. — 
Abandonment  Exemption — Berkshire 
County,  MA 

[Docket  No.  AB-355  (Sub-No.  7X)] 

Springfield  Terminal  Railway  Co. — 
Discontinuance  of  Service 
Exemption— Berkshire  County,  MA 

Boston  and  Maine  Corporation  (BM) 
and  Springfield  Terminal  Railway 
Company  (ST)  filed  a  notice  of 
exemption  under  49  CFR 1152  Subpart 
F — ^Exempt  Abandonments  and 
Discontinuances  to  abandon  and 
discontinue  service  over  1.00  mile  of 
railroad  known  as  the  Adams  Branch, 
from  milepost  13.00,  to  milepost  14.00 
all  in  Adams,  Berkshire  County,  MA. 

BM  seeks  authority  to  abandon  the  line, 
and  ST,  which  leases  the  line  from  BM, 
seeks  authority  to  discontinue  service 
over  the  line. 

BM  and  ST  certify  that:  (1)  No  local 
traffic  has  moved  over  the  line  for  at 
least  2  years:  (2)  overhead  traffic  has 
been  rerouted  over  other  lines;  (3)  no 
formal  complaint  filed  by  a  user  of  rail 
service  on  the  line  (or  by  a  State  or  local 
government  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Commission  or  with  any  U.S.  District 
Court  or  has  been  decided  in  favor  of 
the  complainant  within  the  2-year 
period;  and  (4)  the  requirements  at  49 
CFR  1105.7  (environmental  reports),  49 
CFR  1105.8  (historic  report),  49  CFR 

1105.11  (transmittal  letter),  49  CFR 

1105.12  (newspaper  publication),  and 
49  CFR  1152.50(d)(1)  (notice  to 
government  agencies)  have  been  met. 

As  a  condition  to  use  of  this 
exemption,  any  employee  affected  by 
the  abandonment  or  discontinuance 
shall  be  protected  xmder  Oregon  Short 
Line  R.  Co. — ^Abandonment--^shen, 
360 1.C.C.  91  (1979).  To  address  whether 
this  condition  adequately  protects 
affected  employees,  a  petition  for  partial 
revocation  imder  49  U.S.C.  10505(d) 
must  be  filed. 

Provided  no  formal  expressions  of 
intent  to  file  an  offer  of  financial 
assistance  (OF A)  has  been  received,  this 
exemption  will  be  effective  on  January 
5, 1994,  unless  stayed  pending 
reconsideration.  Petitions  to  stay  that  do 
not  involve  environmental  issues,i 


■  A  stay  will  be  routinely  issued  by  the 
Commission  in  those  proceedings  where  an 
informed  decision  on  enviroiunontal  issues 
(whether  raised  by  a  party  or  by  the  Commission’s 
Section  of  Energy  and  Environment  in  its 


formal  expressions  of  intent  to  file  an 
OFA  under  49  CFR  1152.27(c)(2),2  and 
trail  use/rail  banking  statements  under 
49  (DFR  1152.29  must  be  filed  by 
December  16. 1993.3  Petitions  to  reopea 
or  requests  for  public  use  conditions 
under  49  CFR  1152.28  must  be  filed  by 
December  27, 1993,  with:  Office  of  the 
Secretary.  Case  Control  Branch, 

Interstate  Commerce  Commission, 
Washington,T)C  20423. 

A  copy  of  any  pleading  filed  with  the 
Commission  should  be  sent  to 
applicants’  representative:  Kevin  J. 
0’Ck)nnell,  Esq.,  Law  Department,  Iron 
Horse  Park,  North  Billerica,  MA  01862. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  the 
exemption  is  void  ab  initio. 

BM  and  ST  have  filed  an 
environmental  report  which  addresses 
the  effect,  if  any,  of  the  abandonment 
and  the  discontinuance  on  the 
environmental  or  historic  resources.  The 
Section  of  Energy  and  Environment 
(SEE)  will  issue  an  environmental 
assessment  (EA)  by  December  10, 1993. 
Interested  persons  may  obtain  a  copy  of 
the  EA  fi-om  SEE  by  writing  to  it  (Room 
3219,  Interstate  Commerce  Commission. 
Washington,  DC  20423)  or  by  calling 
Elaine  Kaiser,  Chief  of  SEE,  at  (202) 
927-5449.  Comments  on  environmental 
and  historic  preservation  matters  must 
be  filed  within  15  days  after  the  EA 
becomes  available  to  the  public. 

Environmental,  historic  preservation, 
public  use.  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Decided:  December  1, 1993. 

By  the  Commission,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 

Sidney  L.  Strickland,  Jr., 

Secretary. 

(FR  Doc.  93-29920  Filed  12-7-93;  8:45  ami 
BILUNQ  CODE  703S-01-P 


[Docket  No.  AB-167  (Sub-No.  1113X)] 

Consolidated  Rail  Corp.— 
Abandonment  Exemption — in 
Elizabeth,  Union  County,  NJ 

Consolidated  Rail  Corporation 
(Conrail)  has  filed  a  notice  of  exemption 
under  49  CFR  1152  Subpart  F — ^Exempt 


independent  investigation]  cannot  be  made  prior  to 
the  effective  date  of  the  notice  Qf  exemption.  See 
Exemption  of  Out-of-Service  Rail  Lines,  5 1.C.C.2d 
377  (1989).  Any  entity  seeking  a  stay  involving 
environmental  concerns  is  encouraged  to  file  its 
request  as  soon  as  possible  in  order  to  permit  this 
Commission  to  review  and  act  on  the  request  before 
the  effective  date  of  this  exemption. 

2  See  Exempt,  of  Rail  Abandonment — Offers  of 
Finan.  Assist.,  4 1.C.C.2d  164  (1987). 

>The  Commission  will  accept  a  late-filed  trail  use 
statement  as  long  as  it  retains  jurisdiction  to  do  so. 


Abandonments  |o  abandon  0.18±  miles 
of  rail  line.  kno\^  as  the  Elizabeth 
Industrial  Track,  from  approximately 
milepost  11.46±,  a  point  100  feet  east  of 
Broad  Street,  to  approximately  milepost 
11.641,  a  point  100  feet  west  of  the 
Elizabeth  River,* 

Conrail  has  certified  that:  (1)  No  local 
or  overhead  traffic  has  moved  over  the 
line  for  at  least  2  years;  (2)  no  formal 
complaint  filed  by  a  user  of  rail  service 
on  the  line  (or  by  a  State  or  local 
government  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Commission  or  with  ^y  U.S.  District 
Court  or  has  been  deoded  in  favor  of 
the  complainant  within  the  2-year 
period:  and  (3)  that  the  requirements  at 
49  CFR  1105.7  (service  of  environmental 
report  on  agencies):  49  CFR  1105.8 
(service  of  historic  report  on  State 
Historic  Preservation  Officer);  49  CFR 

1105.11  (transmittal  letter);  49  CFR 

1105.12  (newspaper  publication):  and 
1152.50(d)(1)  (notice  to  governmental 
agencies)  have  been  met. 

As  a  condition  to  this  exemption,  any 
employee  affected  by  the  abandonment 
shall  be  protected  imder  Oregon  Short 
Line  R.  Co. — Abandonment — Cioshen. 
360 1.C.C.  91  (1979).  To  address  whether 
this  conation  adequately  protects 
affected  employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10505(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  (OFA)  has  been  received,  this 
exemption  will  be  effective  on  January 
7, 1994,  unless  stayed  pending 
reconsideration.  Petitions  to  stay  that  do 
not  involve  environmental  issues, 2 


>  On  November  18, 1993,  Conrail  supplemented 
the  record  to  advise  the  Commission  and  interested 
parties  that  The  Delaware  and  Hudson  Railway 
Company,  Inc.  (D&H)  maintains  overhead  tradiage 
rights  over  the  line.  We  interpret  this  to  mean  that 
D&H  has  no  local  trackage  ri^ts  on  the  line.  In 
Missouri  Pac.  R.  Co. — Aban. — Osage  &  Morris 
Count.,  KS,  9 1.C.C.2d  1228  (1993),  the  Commission 
held  that  a  railroad  that  certifies  that  there  has  been 
no  local  traffic  on  the  line,  including  that  of  the 
railroad  with  trackage  rights,  can  use  the  exemption 
procedures  to  abandon  the  line  without  the  holder 
of  trackage  rights  receiving  discontinuance 
authority  subject  to  certain  conditions. 

Accordingly,  because  of  D&H’s  existing  trackage 
rights,  Conrail  may  only  discontinue  service  at  this 
time.  The  effectiveness  of  this  notice  as  to  the 
abandoiunont  will  be  contingent  upon:  (1)  D&H 
obtaining  Commission  approval  or  exemption  to 
discontinue  its  trackage  rights;  and  (2)  Conrail 
informing  any  party  requesting  public  use  or  trail 
use  if  and  when  such  trackage  rights  are 
discontinued.  See  Id.  Requests  for  public  use  or 
trail  use  conditions  will  not  be  acted  upon  until 
D&H  has  relinquished  its  trackage  rights. 

3  A  stay  will  be  issued  routinely  by  the 
Commission  in  those  proceedings  where  an 
informed  decision  on  environmental  issues 
(whether  raised  by  a  party  or  by  the  Commission’s 

Continued 
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formal  expressions  of  intent  to  file  an 
OFA  under  49  CFR  1152.27(c)(2),3  and 
trail  use/raif  banking  requests  tmder  49 
CFR  11 52.29 <  must  be  filed  by 
December  20, 1993.  Petitions  to  reopen^, 
or  requests  for  public  use  conditions 
under  49  CFR  1152.28  must  be  filed  by 
December  28, 1993,  with:  Office  of  the 
Secretary,  Case  Control  Branch, 
Interstate  Commerce  Commission, 
Washington.  DC  20423. 

A  copy  of  any  pleading  filed  with  the 
Commission  should  be  sent  to 
apphcant’s  representative:  Robert  S. 
Natalini,  Associate  General  Cotmsel, 
ConsoUdated  Rail  Corporation,  Two 
Commerce  Square.  2001  Market  Street, 
P.O.  Box  41416,  Philadelphia,  PA 
19101-1416. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  the 
exemption  is  void  ab  initio. 

Conrail  has  filed  an  environment^ 
report  which  addresses  the 
abandonment’s  effects,  if  any,  on  the 
environmental  and  historic  resources. 
The  Section  of  Energy  and  Environment 
(SEE)  will  issue  an  environmental 
assessment  (EA)  by  December  13, 1993. 
Interested  persons  may  obtain  a  copy  of 
the  EA  by  writing  to  SEE  (Room  3219, 
Interstate  Commerce  Commission, 
Washington,  DC  20423)  or  by  calling 
Elaine  Kaiser,  Chief  of  SEE,  at  (202) 
927-6248.  Comments  on  environmental 
and  historic  preservation  matters  must 
be  filed  within  15  days  after  the  EA  is 
available  to  the  public. 

Environmental,  historic  preservation, 
public  use,  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Decided:  December  3, 1993. 

By  the  Commission,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 

Sidney  L.  Strickland,  )r.. 

Secretory. 

(FR  Doc.  93-29966  Filed  12-7-93;  8:45  am] 
BIUJNG  CODE  703S-01-P 


Section  of  Energy  and  Environment  in  its 
independent  investigation)  cannot  be  made  before 
the  effective  date  of  the  notice  of  exonption.  See 
Exemption  of  Out-of-Service  Rail  Lines,  5  LC.C2d 
377  (1989).  Any  entity  seeking  a  stay  on 
environmental  grounds  is  encouraged  to  file  its 
request  as  soon  as  possible  in  order  to  permit  this 
Commission  to  review  and  act  on  the  request  before 
the  effective  date  of  this  exemption. 

3  See  Exempt,  of  Rail  Abandonment — Offers  of 
Finan.  Assist.  4  LCC.2d  164  (1987). 

*  The  Commission  will  accept  a  late-filed  trail  use 
request  as  long  as  it  retains  jurisdiction  to  do  so. 


[Oociwt  A&-290  (Sub4lo.  136X)] 

Durham  and  South  Carolina  Railroad 
Co.->Abandonmant  Exemption—  in 
Durham  County,  NC 

Durham  and  South  Carolina  Railroad 
Company  (DSC)  has  filed  a  notice  of 
exemption  under  49  CFR  1152  subpart 
F — ^Exempt  Abandonments  to  abandon 
its  4.3-mile  line  of  railroad  bqt>veen 
milepost  DD-33.7  at  South  Durham  and 
milepost  DD-38.0  at  D&S  Junction,  in 
Dturham  County,  N.C. 

DSC  has  certified  that:  (1)  No  traffic 
has  originated,  terminated,  or  moved 
overhead  on  the  line  for  at  least  2  years; 
(2)  no  formal  complaint  filed  by  a  user 
of  rail  service  on  me  line  (or  by  a  State 
or  local  government  entity  acting  on 
behalf  of  such  user)  regarding  cessation 
of  service  over  the  line  either  is  pending 
with  the  Commission  or  with  any  U,S. 
District  Court  or  has  been  decided  in 
favor  of  the  complainant  within  the  2- 
year  period;  and  (3)  the  requirements  at 
49  CFR  1105.7  (environmental  reports), 
49  CFR  1105.8  (historic  report),  49  CFR 

1105.11  (transmittal  letter),  49  CFR 

1105.12  (newspaper  publication),  and 
49  CFR  1152.50(d)(1)  (notice  to 
governmental  agencies)  have  been  met. 

As  a  condition  to  use  of  this 
exemption,  any  employee  adversely 
affected  by  the  abandonment  shall  be 
protected  under  Oregon  Short  Line  R. 
Co. — Abandonment — Goshen,  360 1.C.C. 
91  (1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.StC.  10505(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  (OFA)  has  been  received,  this 
exemption  will  be  effective  on  January 
7, 1994,  xmless  stayed  pending 
reconsideration.  Petitions  to  stay  that  do 
not  involve  environmental  issues,) 
formal  expressions  of  intent  to  file  an 
OFA  under  49  CFR  1152.27(c)(2),2  and 
trail  use/rail  banking  requests  under  49 
CFR  1152.293  must  be  filed  by 
December  20. 1993.  Petitions  to  reopen 


■  A  stay  will  be  routinely  issued  by  the 
Commission  in  those  proceedings  where  an 
informed  decision  on  environmental  issues 
(whether  raised  by  a  party  or  by  the  Commission’s 
Section  of  Energy  and  Environment  in  its 
independent  investigation)  cannot  be  made  prior  to 
the  effective  date  of  the  notice  of  exemption.  See 
Exemption  of  Out-of-Service  Rail  Lines,  5  LCC2d 
377  (1989).  Any  entity  seeking  a  stay  involving 
environmental  concerns  is  encouraged  to  file  its 
request  as  soon  as  possible  in  order  to  permit  this 
Commission  to  review  and  act  on  the  request  before 
the  effective  date  of  this  exemption. 

3  See  Exempt,  of  Rail  Abandonment—  Offers  of 
Finan.  Assist.,  4  LCC2d  164  (1987). 

3  The  Commission  will  accept  a  late-filed  trail  use 
statement  as  long  as  it  retains  jurisdiction  to  do  so. 


or  requests  for  public  use  conditions 
under  49  CFR  1152.28  must  be  filed  by 
December  28, 1993,  with:  Office  of  the 
Secretary,  Case  Control  Branch, 
Interstate  Commerce  Commission. 
Washingtoh,  DC  20423.'* 

A  copy  of  any  petition  filed  with  the 
Commission  should  be  sent  to 
applicant’s  representative:  James  R. 
Paschall,  Norfolk  Southern  Corporation, 
Three  Commercial  Place,  Norfolk,  VA 
23510. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  use  of 
the  exemption  is  void  ab  initio. 

Applicant  has  filed  an  environmental 
report  which  addresses  the 
abandonment’s  effects,  if  any,  on  the 
environment  and  historic  resources.  The 
Section  of  Energy  and  Environment 
(SEE)  will  issue  an  environmental 
assessment  (EA)  by  December  13, 1993. 
Interested  persons  may  obtain  a  copy  of 
the  EA  from  SEE  by  writing  to  it  (room 
3219,  Interstate  Commerce  Commission, 
Washington,  DC  20423)  or  by  calling 
Elaine  I^ser,  Chief  of  SEE,  at  (202) 
927-6248.  Comments  on  environmental 
and  historic  preservation  matters  must 
be  filed  within  15  days  after  the  EA 
becomes  available  to  the  public. 

Environmental,  historic  preservation, 
public  use,  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Decided:  December  2, 1993. 

By  the  (^mmission,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 

Sidney  L.  Strickland,  Jr., 

Secrefojy, 

[FR  Doc.  93-29921  Filed  12-7-93;  8:45  am) 
BILUNQ  code  7036-01-R 


[Ex  Parte  No.  290  (Sub^o.  4)] 

Railroad  Cost  Recovery  Procedures— 
Productivity  Adjustment 

AGENCY:  Interstate  Commerce 
Commission. 

ACTION:  Notice  of  decision. 

SUMMARY:  The  Commission  intends  to 
incorporate  its  estimate  of  railroad 
productivity  change  for  1990, 1991  and 
1992,  along  with  previously  calculated 
data,  into  a  1988-1992  (5-year)  average. 
The  Commission  will  apply  that  5-year 
average  starting  with  the  first  quarter 
1994  Rail  Cost  Adjustment  Factor 


*  Undw  the  Commission's  regulations  at  49  CFR 
1152.50(d)(3),  this  exemption  notice  should  have 
been  publi^ed  by  December  s,  1993.  Because  of  a 
power  failure  induced  by  flooding,  the  Commission 
was  closed  on  November  29  and  30, 1993,  and  was 
unable  to  arrange  for  publication  of  the  notice 
before  Decemb^  5.  The  appellate  procedure  has 
been  adjusted  accordingly. 
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(RCAF).  Estimated  average  productivity 
growth  is  1.056  (5.6%)  for  1990,  0.912 
(a  negative  8.8%)  for  1991  and  1.190 
(19.0%)  for  1992.  Estimated  annual 
productivity  for  the  5-year  1988-1992' 
period  is  1.050  (5.0%  per  year).  Now 
that  the  productivity  computation 
method  is  settled,  the  Commission  sees 
no  need  to  publish  calculations  in 
advance  in  a  separate  decision.  Rather, 
the.productivity  calculation-will  be 
published  in  the  first  quarter  decision  in 
Ex  Parte  No.  290  (Sub-No.  5). 

DATES:  Comments  are  due  December  23, 
1993. 

FOR  FURTHER  INFORMATION  CONTACT; 

Leslie  J.  Selzer  (202)  927-6181,  or 
Robert  C.  Hasek  (202)  927-6239.  [TDD 
for  hearing  impaired  (202)  927-5721.] 
SUPPLEMENTARY  INFORMATION:  The  Rail 
Cost  Adjustment  Factor  is  a  quarterly 
index  that  measures  changes  in  railroad 
expenses.  A  productivity  adjustment  is 
used  to  adjust  the  quarterly  Rail  Cost 
Adjustment  Factor  for  productivity 
improvements. 

Pursuant  to  5  U.S.C.  605(b),  we 
conclude  that  our  action  in  this 
proceeding  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Additional  information  is  contained 
in  the  Commission’s  decision.  To 
purchase  a  copy  of  the  full  decision 
write  to,  call  or  pick  up  in  person  from: 
Dynamic  Concepts,  Inc.,  Room  2229, 
Interstate  Commerce  Commission 
Building,  Washington,  DC  20423,  or 
telephone  (202)  289-4357/4359. 
[Assistance  for  the  hearing  impaired  is 
available  through  TDD  Services  at  (202) 
927-5721.) 

Decided:  November  23. 1993. 

By  the  Commission,  Chairman  McDonald, 
Vice  Chairman  Simmons,  Commissioners 
Phillips,  Philbin,  and  Walden. 

Sidney  L.  Strickland,  Jr., 

Secretary. 

[FR  Doc.  93-29919  Filed  12-7-93;  8:45  am) 

BIUJNG  CODE  7035-01-4> 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Commission  on  the  Future  of  Worker- 
Management  Relations;  Notice  of 
Regional  Hearing  by  Working  Party 

AGENCY:  Office  of  the  Secretary,  Labor. 
ACTION:  Notice  of  public  hearing. 

The  Commission  on  the  Future  of 
Worker-Management  Relations  has 
scheduled  a  regional  hearing  in  Boston, 
Massachusetts  on  Wednesday,  January 
5, 1994  from  9  a.m.  to  1  p.m.  before  a 


working  party  of  Commission  members 
to  hear  the  views  of  interested 
organizations  and  individuals  on  issues 
before  the  Commission.  The  session  will 
be  held  at  Gardner  Auditorium,  State 
House,  Boston. 

If  a  representative  of  an  organization 
or  an  individual  wishes  to  be  heard,  a 
request  in  writing  should  be  sent  to  John 
T.  Dunlop,  Chairman,  Commission  on 
the  Future  of  Worker-Mahagement 
Relations,  208  Littauer  Center,  Harvard 
University  ,  Cambridge,  Massachusetts 
02138.  (Telephone  617-495-4157;  Fax 
617-495-7730).  This  request  should 
indicate  the  general  subject  matter  and 
nature  of  the  testimony  and  should  be 
submitted  no  later  than  December  20, 
1993.  If  there  is  insufficient  time  to  hear 
all  requests,  the  Commission  will 
receive  written  statements.  A  transcript 
of  the  testimony  will  be  made  for  all 
Commission  members  and  for  the  public 
record.  The  Commission  will  advise  the 
individuals  or  representatives  of 
organizations  whether  the  schedule  will 
accommodate  their  presentation  and  the 
length  of  time  allocated.  The  mission 
statement  of  the  Commission  and  a 
memorandum  prepared  for  regional 
hearings  defining  in  more  detail  issues 
of  interest  to  the  Commission  is 
available  on  request. 

PUBUC  PARTiaPATION:  The  regional 
hearing  will  be  open  to  the  public  and 
in  session  from  9  a.m.  to  1  p.m.  Seating 
will  be  available  on  a  first-come,  first- 
served  basis.  Handicapped  individuals 
wishing  to  attend  should  contact  the 
Commission  to  obtain  appropriate 
accommodations. 

FOR  FURTHER  INFORMATION,  CONTACT: 

June  M.  Robinson  (Telephone  202-219- 
9148;  Fax  202-219-9167 . 

Signed  at  Washington,  DC,  this  2nd  day  of 
December.  1993. 

June  M.  Robinson, 

Designated  Federal  Official  for  the 
Commission  on  the  Future  Worker- 
Management  Relations. 

[FR  Doc.  93-29890  Filed  12-7-93;  8:45  am] 
BILUNG  CODE  4S10-23-M 


NUCLEAR  REGULATORY 
COMMISSION 

Documents  Containing  Reporting  or 
Recordkeeping  Requirements  Office  of 
Management  and  Budget  (0MB) 
Review 

AGENCY:  U.S.  Nuclear  Regulatory 
Commission  (NRC)., 

ACTION:  Notice  of  the  0MB  review  of 
information  collection. 

SUMMARY:  The  NRC  has  recently 
submitted  to  the  0MB  for  review  the 


following  proposal  for  the  collection  of 
information  undW  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  Chapter  35). 

1.  Type  of  submission,  new,  revision 
or  extension;  Revision. 

2.  The  title  of  the  information 
collection:  Final  Rule.  10  CFR  Part  26. 
“Modification  to  Fitness-For-Duty 
Program  Requirements.” 

3.  The  form  number  if  applicable;  Not 
applicable. 

4.  How  often  the  collection  is 
required;  On  occasion. 

5.  Who  will  be  required  to  report: 
Nuclear  power  plant  licensees  and 
licensees  who  are  autlmrized  to  possess, 
use,  or  transport  formula  quantities  of 
strategic  special  nuclear  material. 

6.  An  estimate  of  the  number  of 
reports  annually:  A  reduction  of  76,000 
drug  tests  and  associated  records. 

7.  An  estimate  of  the  total  number  of 
hours  needed  annually  to  complete  the 
requirement:  16,467  hours  of  burden 

♦reduction  (an  average  of  223  hours  of 
burden  reduction  per  site). 

8.  An  indication  of  whether  section 
3504(h),  Public  Law  96-511  applies: 
Applicable. 

9.  Abstract:  10  CFR  part  26  of  NRC’s 
regulations,  “Fitness-for-Duty 
Programs,”  requires  licensees 
authorized  to  construct  or  operate  a 
nuclear  power  reactor  and  licensees 
authorized  to  possess,  use,  or  transport 
formula  quantities  of  strategic  special 
nuclear  material  (SSNM)  to  implement 
fitness-for-duty  programs  to  assure  that 
personnel  are  not  under  the  influence  of 
any  substance  or  mentally  or  physically 
impaired,  to  retain  certain  records 
associated  with  the  management  of 
these  programs,  and  to  provide  reports 
concerning  significant  events.  An 
amendment  to  this  regulation  permits 
licensees  to  reduce  the  random  testing 
rate  of  their  employees  and  contractor 
and  vendor  employees  for  drugs  and 
alcohol  to  50  percent.  The  requirements 
of  part  26  are  mandatory  for  the  affected 
licensees. 

Copies  of  the  submittal  may  be 
inspected  or  obtained  for  a  fee  from  the 
NRC  Public  Document  Room,  2120  L 
Street,  NVy.  (Lower  Level).  Washington, 
DC  20555. 

Comments  and  questions  should  be 
directed  to  the  0MB  review'er:  Tim 
Hunt,  Office  of  Information  and 
Regulatory  Affairs  (3150-0146),  NEOB- 
3019,  Office  of  Management  and  Budget. 
Washington,  DC  20503. 

Comments  can  also  be  submitted  by 
telephone  at  (202)  395-3084. 

Tne  NRC  Clearance  Officer  is  Brenda 
Jo.  Shelton.  (301)  492-8132. 

Dated  at  Bethesda,  Maryland,  this  30th  day 
of  November,  1993. 
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For  the  Nuclear  Regulatory  Commission. 
Gerald  F.  Cranferd, 

Designated  Senior  Official  for  Information 
Resources  Management 
(FR  Doc  93-29925  Filed  12-7-93;  8:45  am]  ^ 
eaxato  COM  7sae-«i-«i 


Draft  Regulatory  Guide;  Issuance, 
Availability 

The  Nuclear  Regulatory  Commission 
has  issued  for  public  comment  a  draft  of 
a  new  guide  planned  for  its  Regulatory 
Guide  Series.  This  series  has  been 
developed  to  describe  and  make 
available  to  the  public  such  information 
as  methods  acceptable  to  the  NRC  staff 
for  implementing  specific  parts  of  the 
Commissicm’s  regulations,  techniques 
used  by  the  staff  in  evaluating  specific 
problems  or  postulated  accidents,  and 
data  needed  by  the  staff  in  its  review  of 
applications  for  permits  and  licenses. 

The  draft  guide  is  tempMarily 
identified  as  DG-5006,  “Protection 
Against  Malevolent  Use  of  Vehicles  at 
Nuclear  Power  Plants,*’  and  is  intended 
for  Division  5,  “Materials  and  Plant 
Protection.”  DG-5006  is  being 
developed  to  provide  guidance 
acceptable  to  the  NRC  staff  on 
protecting  nuclear  power  plants  against 
the  malevolent  use  of  vehicles  at 
nuclear  power  plant  sites. 

This  mraft  guide  is  being  issued  to 
involve  the  public  in  the  early  stages  of 
the  development  of  a  regulatory  position 
in  this  area.  The  draft  guide  has  not 
received  c(Hnplete  staff  review  and  does 
not  represent  an  official  NRC  staff 
position. 

Public  comments  are  being  solicited 
on  the  guide.  Commoits  should  be 
accompanied  by  suppMting  data. 

Written  comments  may  be  sulmiitted  to 
the  Rules  Review  and  Directives  Brandi, 
Division  of  FraadooB  of  Information  and 
Publkatioiis  Servioaa,  Office  of 
Administratkm,  U.S.  Nudeer  Regulatory 
ConunisBkn,  Washington,  DC  20555. 
Copies  of  commoits  received  may  be 
examined  at  the  NRC  Public  Document 
Room,  2120  L  Street  NW.,  Washington, 
DC  Cmnments  will  be  most  helpful  if 
received  by  January  3, 1994. 

Although  a  time  limit  is  given  for 
comments  on  this  draft  guide, 
comments  and  suggestions  in 
connection  with  items  for  indusion  in 
guides  currently  being  developed  or 
improvements  in  all  published  guides 
are  encouraged  at  any  time. 

Regulatory  guides  are  available  for 
inspection  at  Uie  Commission’s  Public 
Document  Room,  2120  L  Street  NW., 
Washington.  DC.  Requests  for  single 
copies  of  diaft  guides  (which  may  be 
reproduced)  or  for  placement  on  an 


automatic  distribution  list  for  single 
copies  of  future  draft  guides  in  spedfic 
divisions  should  be  made  in  writing  to 
the  U.S.  Nudear  Regulatory 
Commission,  Washington,  DC  20555, 
Attention:  Distribution  and  Mail 
Services  Section.  Telephone  requests 
cannot  be  accommodated.  Regulatory 
guides  are  not  copyrighted,  and 
Commission  approval  is  not  required  to 
reproduce  them. 

(5  U.S.C  552(a)) 

Dated  at  Rockville,  Maryland,  this  24th  day 
of  November  1993. 

For  the  Nuclear  Regulatory  Commission. 
Lloyd  |.  Donnelly, 

Director,  FimtKial  Management, 
Procurement  and  Administration  Staff,  Office 
of  Nuclear  Regulatory  Research. 

(FR  Doc.  93-29924  Filed  12-7-93;  8:45  am] 
Baimo  COM  TBSO-OVM 


Biweekly  Notice 

Applications  and  Amendments  to 
Facility  Operating  Licenses  Involving 
No  Significant  Hazards  Considerations 

I.  Background 

Pursuant  to  Public  Law  97-415,  the 
U.S.  Nuclear  Regulatory  Commission 
(the  Commission  or  NRC  staff)  is 
publishing  this  regular  biweekly  notice. 
Public  Law  97-415  revised  section  189 
of  the  Atomic  Energy  Ad  of  1954,  as 
amended  (the  Ad),  to  require  the 
Commission  to  publish  notice  of  any 
amendments  issued,  or  proposed  to  be 
issued,  under  a  new  provision  of  sedion 
189  of  the  Ad.  This  provision  grants  the 
Commission  the  authority  to  issue  and 
make  inunediately  effective  any 
amendment  to  an  operating  license 
upon  a  determination  by  the 
Commission  that  such  amendment 
involves  no  significant  hazards 
consideration,  notwithstanding  the 
pendency  before  the  Commission  of  a 
revest  for  a  hearing  from  any  person. 

This  biweekly  notice  includes  all 
notices  of  amendments  issued,  or 
proposed  to  be  issued  firom  November 
15, 1993,  through  November  26, 1993. 
The  last  biweeldy  notice  was  published 
on  November  24, 1993  (58  FR  62149). 

Notice  of  consideration  of  Issuance  of 
Amendments  to  Facility  Operating 
Licenses,  Proposed  No  Significant 
Hazards  Consideration  Ddermination, 
and  Opportunity  for  a  Hearing 

The  Commission  has  made  a 
proposed  determination  that  the 
following  amendmmit  requests  involve 
no  significant  hazards  consideration. 
Under  the  Commission’s  regulations  in 
10  CFR  50.92,  this  means  t^t  operation 
of  the  facility  in  accordance  with  the 


proposed  amendment  would  not  (1) 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated;  or  (2) 
create  the  possibility  of  a  new  or 
differenbjMnd  of  accident  firom  any 
accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  basis  for  this 
proposed  determination  for  each 
amendment  request  is  shown  below. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  imtil  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received  before 
action  is  taken.  Should  the  Commission 
take  this  action,  it  will  publish  in  the 
Federal  Register  a  notice  of  issuance 
and  provide  for  opportunity  for  a 
hearing  after  issuance.  The  Commission 
expects  that  the  need  to  take  this  action 
will  occur  very  infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Rules  Review  and 
Directives  Branch,  Division  of  Freedom 
of  Information  and  Publications 
Services,  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  and  should  cite 
the  publication  date  and  page  number  of 
this  Federal  Register  notice.  Written 
comments  may  also  be  delivered  to 
Room  P-223,  Phillips  Building,  7920 
Norfolk  Avenue.  Bethesda,  Maryland 
from  7:30  a.m.  to  4:15  p.m.  Federal 
workdays.  Copies  of  written  conunents 
received  may  be  examined  at  the  NRC 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC  20555.  The  filing  of 
requests  for  a  hearing  and  petitions  for 
leave  to  intervene  is  discussed  below. 

By  January  7, 1994,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
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affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  .request 
for  a  bearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to’  intervene  shall  be  ' 
filed  in  accordance  with  the 
Commission’s  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings”  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  .copy  of  10  CFR  2.714 
which  is  available  at  the  Coiomission's 
Public  Document  Room,  the  Gelman 
Building,  2120 L  Street.  NW., 
Washington,  DC  20555  and  at  the  local 
public  document  room  for  the  particular 
facility  involved.  If  a  request  for  a 
hearing  or  petition  for  leave  to  intervene 
is  filed  by  ±e  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  a  bearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  juay  be  affected  by  the 
results  of  the  procee^ng.  The  petition 
should  specifically  explain  the  reeisons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
fallowing  factors:  (1)  the  nature  of  the 
petitioner’s  right  under  the  Act  to  be 
made  a  party  sto  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner’s 
property,  financial,  or  other  interest  in 
the  proceeding:  and  {3.)  the  possible 
effect  of  any  order  which  may  he 
entered  in  the  proceeding  on  the 
petitioner’s  interest.  The  petition  sliould 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  Ihe 'first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  .must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  hst  of  "Ihe 
contentions  which  are  sought  to  he 
litigated  in  the  matter.  Each  con terttion 
must  consist  of  a  specific  statement  of 
the  issue  otf  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 


bases  of  the  contention  and  a. concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  ^lecific 
sources  and  documents  of  which  the 
petitioner  is  awaue  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts. or  expert  opinion.  Pethianer 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  .petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  airy 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  ted^e 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Comniission, 
Washington.  DC  20555,  Attention; 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission’s  Public 
Document  Room,  the  Gehnan  Building, 
2120  L  Street,  NW.,  Washington  DC 
20555,  by  the  above  date.  Where 
petitions  are  filed  during  the  last  10 
days  of  the  notice  period,  .it  is  requested 
that  the  petitioner  promptly  so  inform 
the  Commission  by  a  toll-free  telephone 
call  to ’Western  Union  at  l-(800)  248- 
5100  (in  Missouri  l-(800)  342-6700). 
The  Western  Union  operator  should  be 
given  Datagtam  Identification  Number 


Nt023  and  the  following  message 
addressed  to  (Proiect  Director); 
petitioner’s  nameVnd  telephone 
number,  date  petition  was  mailed,  plant 
name,  and  publication  date  and  page 
number  of  this  Federal  Register  notice. 

A  copy  of  the  petition  should  also  be 
sent  to  theOf^e  of  the  General 
Counsel,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
and  to  the  attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  a  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  preiuding  officer  or  the 
Atomic  Safety  and  Lic^pising  Board  that 
the  petition  and/or  reqiiest  should  he 
granted  based  upon  a  balancing  of 
factors  specified  in  10  CFR 
2.714(a)(l)(i)-(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  which  is  available  for 
public  inspection  at  the  Commission’s 
Public  Document  Room,  the  Gehnan 
Building,  2120  L  Street.  NW., 
Washington,  DC  20555,  and  at  the  local 
public  document  room  for  the  particular 
facility  involved. 

Baltimore  Gas  and  Electric  Company, 
Docket  Nos.  50-317  and  50-318,  Calvert 
Clifis  Nuclear  Power  Plant,  Unit  Nos.  1 
and  2,  Calvert  County,  Maryland 

Date  of  amendments  request: 
November  2, 1993 

Description  of  amendments  request: 
The  proposed  amendments  would 
revise  the  Calvert  Cliffs  Nuclear  Power 
Plant,  Units  1  and  2,  Technical 
Specifications  (TSs)  regarding 
surveillance  requirements  associated 
with  the  emergency  diesel  generators 
(EDGs).  The  EDCs  are  used  to  provide 
electrical  power  for  the  operation  of 
Engineered  Safety  Features  (ESF)  and 
safe  shutdown  equipment  for  events 
involving  a  loss  rf  offsite  power.  Should 
a  loss  of  power  be  sensed  on  one  of  the 
4160  volt  ESF  busses,  the  EDGs  will 
automatically  start  and  power 
equipment  needed  to  safely  shut  the 
Unit  down.  If  an  accident  condition  is 
present,  the  EDG  will  start,  but  will  only 
supply  power  to  the  ESF  busses  if  offsite 
power  is  lost. 

Specifically,  the  requested  changes 
are: 

1.  TS  4.8.1.1.2.d-  This  change  to  the 
TSs  extends  the  interval  from  18  months 
to  the  current  refueling  interval  of  24 
months  for  the  surveillances  listed 
under  4.8.1.1.2.d.  The  provisions  of 
Specification  4.0.2  would  continue  to 
apply  to  this  specification. 

2.  TS  4.8.1.1.2.a.4-  This  chai^ 
removes  the  requirement  to  verify  a 
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specific  EDG  speed  of  900  revolutions 
per  minute  (rpm).  The  requirement  to 
verify  the  fwquency  assures  that  the 
proper  speed  is  achieved. 

3.  TS  4.8.1.2  -  This  change  adds  the  ^ 
EDG  surveillances  dealing  with 
sequencer  testing  to  the  list  of 
surveillances  that  can  be  exempted  in 
Modes  5  and  6. 

4.  TS  4.8.1.1.2.d.5  -  This  change 
eliminates  the  specific  numerical 
reference  of  2700  kW  associated  with 
the  2000  hour  rating  of  an  EDG  being 
tBstod* 

5.  TS  4.8.1.1.2.C  and  4.8.1.1.2.d.3.b  - 
This  change  will  allow  the  EDGs  to  be 
pre-lubricated  prior  to  being  started 
which  is  in  accordance  with  vendor 
recommendations. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 

As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Would  not  involve  a  significant  increase 
in  the  probability  or  consequences  of  an 
accident  previously  evaluated. 

The  Calvert  Qiffe  Emergency  Diesel 
Generators  (EDGs)  are  used  to  provide 
electrical  power  for  the  operation  of 
Engineered  Safety  Features  (ESF)  and  safe 
shutdown  equipment  for  events  involving  a 
loss  of  offsite  power.  Should  a  loss  of  power 
be  sensed  on  one  of  the  4160  volt  ESF  busses, 
the  EDGs  will  automatically  start  and  power 
equipment  needed  to  safely  shut  the  Unit 
down.  If  an  accident  condition  is  present,  the 
EDG  will  start,  but  will  only  supply  power 
to  the  ESF  busses  if  o&ite  power  is  lost. 

The  proposed  changes  will  modify  several 
Technical  Specification  Surveillances 
associated  with  testing  of  the  EDGs. 

Technical  Specification  4.8.1.1.2.d  verifies 
the  overall  condition  of  the  EDG  is 
acceptable.  A  major  maintenance  inspection 
and  several  tests  involving  starting  and 
loading  the  EDG  are  performed  every  18 
months  (old  refueling  interval)  in  accordance 
with  the  surveillance.  An  evaluation  was 
conducted  to  determine  if  the  surveillance 
interval  could  be  extended  from  18  months 
to  24  months  (current  refueling  interval).  The 
evaluation  concluded  there  were  no 
problems  attributed  to  time  dependence. 
Extending  the  interval  to  24  months  will 
eliminate  the  need  for  a  special  outage  after 
18  months,  thus  eliminating  the  possibility  of 
encoimtering  plant  transients  associated  with 
a  plant  shutdown  and  startup.  Extending  the 
surveillance  interval  to  24  months  will  not 
significantly  increase  the  probability  of  the 
EDG  failing  to  operate  as  assumed  in 
previously  evaluated  accidents. 

Additionally  the  EDGs  are  not  initiators  to 
any  previously  evaluated  accident.  Therefore, 
extending  the  surveillance  interval  will  not 
increase  &e  consequences  of  an  accident 
previously  identified. 

Two  of  the  requested  surveillance  changes 
remove  specific  values  and  do  not  alter  the 
intent  of  the  surveillances.  Technical 


Specification  4.8.1. 1.2.a.4  verifies  the  EDG 
reaches  900  rpm  rated  speed  after  being 
started.  Speed  and  fiequency  are  directly 
related  and  the  critical  parameters  that 
should  be  monitored  closely  are  fiequency 
and  voltage.  Removal  of  the  specific  value  for 
speed  will  have  no  effect  on  surveillance 
results.  Technical  Specification  4.8.1.1.2.d.5 
verifies  the  auto-connected  accident  loads 
powered  by  the  EDG  do  not  exceed  the  EDGs’ 
2000  hour  capacity  rating.  Modifications  to 
increase  the  EDGs’  capacity  will  be 
performed  in  future  outages.  To  reflect  this 
capacity  change,  the  current  value  of  2700 
kW  listed  in  the  Technical  Specification 
should  be  removed.  The  actual  surveillance 
steps  and  intent  will  remain  unchanged. 
Therefore,  these  changes  would  have  no 
effect  on  the  probability  or  consequences  of 
an  accident  previously  evaluated. 

The  Technical  Specifications  require  two 
EDGs  to  be  operable  in  Modes  1-4,  and  one 
EDG  in  Modes  5  and  6.  The  EDG 
surveillances  performed  in  Modes  5  and  6  are 
identical  to  those  performed  in  Modes  1-4, 
yet  plant  conditions  are  quite  different.  The 
instrumentation  that  detects  a  loss  of  voltage 
on  the  4160  volt  busses  is  not  required  in 
Modes  5  and  6  and  much  of  the  ESF 
equipment  is  not  required  to  be  operable.  The 
proposed  change  would  modify  Technical 
Specification  4.8.1. 2  to  reflect  the  status  of 
plant  conditions  and  equipment  when  the 
unit  is  shutdown.  'The  EDG  loss-of-coolant 
incident  sequencer  which  is  designed  to  load 
ESF  and  equipment  needed  to  safely 
shutdown  the  plant  do  not  need  to  be  tested 
when  the  rmit  is  already  shutdown.  The 
xmdervoltage  instrumentation  signals 
required  to  initiate  sequencer  action  are  not 
credited  in  the  Updated  Final  Safety  Analysis 
Report  (UFSAR)  for  events  which  occur 
during  shutdown  modes.  Therefore, 
eliminating  sequencer  testing  for  operability 
in  the  shutdown  modes  will  have  no  effect 
on  the  probability  or  consequences  of 
accidents  previously  evaluated. 

Emergency  Diesel  Generator  reliability  and 
availability  will  be  maintained  if  wear  and 
stress  are  reduced  when  the  EDGs  are  started. 
Proper  warm-up  and  pre-lubrication 
tec^ques,  as  reconunended  by  the  vendor, 
will  help  minimize  the  potential  for 
degradation.  Reliable  EDG  starts  due  to  actual 
losses  of  power  on  4160  volt  busses  prove 
their  capability  to  perform  their  required 
safety  function. 

Therefore,  the  above  proposed  changes  do 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  Would  not  create  the  possibility  of  a  new 
or  different  type  of  accident  from  any 
accident  previously  evaluated. 

The  proposed  changes  do  not  represent  a 
significant  change  in  the  configuration  or 
operation  of  the  plant. 

These  changes  represent  clarifications  and 
improvements  to  the  Technical  Specification 
surveillances  only  and  do  not  affect 
assumptions  associated  with  the  EDGs  in  the 
UFSAR.  The  changes  will  modify 
surveillance  requirements  such  as  the 
verification  of  a  specific  value  (900  rpm, 

2700  kW)  and  frequency  of  the  surveillance 
(18  to  24  months.  Modes  5  and  6  testing).  The 


changes  will  not  alter  the  intent  or  method 
in  which  the  surveillance  is  conducted. 

Allowing  pre-lubrication  for  planned  fast 
starts  does  change  the  current  test  method, 
but  will  help  maintain  EDG  reliability. 

'Therefore,  the  proposed  changes  do  not 
create  thA  possibility  of  a  new  or  different 
t)rpe  of  accident  from  any  accident 
previously  evaluated. 

3.  Would  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

The  proposed  changes  do  not  affect  the 
margin  of  safety  credited  to  the  EDG 
function.  The  EDG  will  continue  to  provide 
power  to  ESF  and  safe  shutdown  components 
as  stated  in  the  UFSAR.  The  availability  of 
the  EDGs  will  not  be  reduced  by  these 
changes  and  the  intent  of  the  surveillances 
will  be  preserved. 

Therefore,  the  proposed  change  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

'The  NRG  staff  has  reviewed  the 
Ucensee’s  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  thd  NRG  staff  proposes  to 
determine  that  the  amendments  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Calvert  County  Library,  Prince 
Frederick,  Maryland  20678. 

Attorney  for  licensee:  Jay  E.  Silbert, 
Esquire,  Shaw,  Pittman,  Potts  and 
Trowbridge,  2300  N  Street,  NW., 
Washington,  DC  20037. 

NRC  Project  Director:  Robert  A.  Capra 

Baltimore  Gas  and  Electric  Company, 
Docket  Nos.  50-317  and  50-318,  Calvert 
ClifiGs  Nuclear  Power  Plant,  Unit  Nos.  1 
and  2,  Calvert  County,  Maryland 

Date  of  amendments  request: 
November  3, 1993 
Description  of  amendments  request: 
'The  proposed  amendments  would 
revise  the  Calvert  Cliffs  Nuclear  Power 
Plant,  Units  1  and  2,  Technical 
Specifications  (TSs)  by  modifying  the 
surveillance  requirements  to  reflect  the 
removal  of  the  auto-closure  interlock 
(ACn)  function  from  the  shutdown 
cooling  (SDC)  system.  The  SDC  system 
is  used  to  achieve  and  maintain  the 
reactor  coolant  system  (RCS)  in  cold 
shutdown  by  removing  decay  heat  ft'om 
the  reactor  core  following  shutdown  of 
the  reactor.  The  ACI  is  designed  to 
provide  a  close  signal  to  the  SDC  system 
suction  isolation  valves  when  the  RCS 
pressure  exceeds  a  predetermined 
pressure  setpoint.  A  generic  evaluation 
demonstrated  that  removing  the  ACI 
function  and  replacing  it  with  a  valve 
position  alarm  will  reduce  the  number 
of  spurious  closures  of  the  SDC  system 
suction  isolation  valves  which  in  turn 
will  increase  the  system  availability  and 
result  in  ap  overall  decrease  in 
shutdown  risk.  The  generic  evaluation 
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was  supplemented  by  a  plant  specific 
evaluation  for  the  Calvert  Cliffs  fadlity 
which  provided  the  same  results.  ^ 

The  proposed  amendments  also  revise 
the  setpoint  for  the  open  permissive 
interlo^  (OPl)  which  is  designed  to 
prevent  opening  of  the  SDC  system 
suction  isolation  valves  when  the  RCS 
pressure  is  above  the  setpoint.  The 
proposed  setpoint  is  based  on  the 
pressurizer  pressure  at  the  instrument 
tap  and  accounts  for  instrument 
uncertainties. 

Specifically,  TS  3/4.5.e.l  is  changed 
to  require  verification  that  the  DPI 
prevents  the  SDC  system  suction  valves 
from  being  opened  when  the  RCS 
pressure  is. greater  than  or  equal  to  309 
psia.  The  requirement  to  verify  the 
automatic  isolation  (the  ACI  function)  is 
deleted.  The  TS  Bases  Section  B  3/4  5.2 
is  changed  to  reflect  the  proposed 
changes  discussed  above. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 

As  required  by  10  CFR  50.91(a),  ithe 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Would  not  involve  a  significant  increase 
in  the  probability  or  consequences  of  an 
accident  previously  evaluated. 

The  Calvert  Chffe  Shutdown  Cooling  (SDC) 
System  is  used  to  achieve  and  maintain  the 
Reactor  Coolant  System  (RCS)  in  cold 
shutdown  condition  by  removing  the  decay 
heat  from  the  reactor  core  following  plant 
shutdown.  The  Auto*Closure  Interlock  (ACI) 
is  designed  to  provide  a  close  signal  to  the 
SDC  System  suction  isolation  vdves  when 
the  RCS  pressure  exceeds  the  predetermined 
pressure  setpoint.  This  proposed  change 
would  modify  Technics  Specification 
Surveillance  Requirement  4.5.2.e.l  to  reflect 
removal  of  the  AQ  function.  The  Open 
Permissive  Interlock  (OPI),  which  is  designed 
to  prevent  opening  of  the  SDC  System 
suction  isolation  valves  when  RCS  pressure 
is  above  the  pressure  setpoint,  would  remain. 
The  removal  of  ACI  was  evaluated 
genericallyin  the  report  CE  NSPD-550  in 
terms  of  the  availability  of  the  SDC  System. 
This  generic  evaluation  has  been 
supplemented  by  a  plant-specific  evaluation 
for  Calvert  Cliffs.  The  evaluation 
demonstrated  that  removing  AQ  and 
replacing  it  with  a  valve  position  alarm  will 
reduce  the  number  of  spurious  closures  of 
the  SDC  System  suction  isolation  valves  and 
thus  increase  the  availability  of  the  SDC 
System,  resulting  in  a  corresponding 
decrease  in  shutdown  risk.  Revising  file  OPI 
action  from  300  psia  to  300  psia  is  a  result 
of  establishing  a  clear  basis  for  this  value. 
Therefore,  the  proposed  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  >of  an  -accident 
previously  evaluated. 

2.  Would  not  create  the  possibility  of  a  new 
or  different  type  of  accident  from  any 
accident  previously  evaluated. 


The  repoit^CE  NSPD-550  also  evaluated  the 
removal  of  the  SDC  System  AQ  in  terms  of 
theffequency  of  an  inter-system  Loss  of 
Coolant  Accident  (ISLOCA)  and  the  effect  on 
overpressure  transients.  The  plant-specific 
evaluation  for  Calvert  Cliffs  showed  a 
negligible  change  in  the  calculated 
probability  of  an  ISLOCA  event  associated 
with  AQ  removal.  The  proposed  change  to 
remove  the  AQ  surveillance  requirement  and 
the  setpoint  change  will  not  alter  the  effect 
of  an  overpressure  transient  at  cold 
shutdown  conditions.  The  AQ  was  intended 
to  ensure  that  the  SDC  System  is  properly 
isolated  from  RCS  pressure  during  start-up 
operations.  The  AQ  function  does  not 
protect  against  a  malfunction  of  the  valve 
which  results  in  its  foilure  to  close.  The  valve 
position  alarm  will  warn  the  operator  of  a 
failure  to  manually  close  <the  valve  as  well  as 
a  valve  malfunction.  While  it  is  true  that  the 
AQ  initiates  an  auto-closure  of  the  SDC 
System  suction  isolation  valves  on  high  RCS 
pressure,  overpressure  protection  of  the  SDC 
System  is  provided  by  the  SDC  System  relief 
valve  and  administrative  controls,  and  not  by 
the  slow-acting  suction  isolation  valves  that 
isolate  the  SDC  System  from  the  RCS.  The 
possibility  of.a  loss  of  SDC  System  is  reduced 
by  the  proposed  change  because  the  potential 
of  the  SDC  System  suction  isolation  valves 
being  closed  by  a  spurious  signal  will  be 
eliminated.  No  other  failures  are  introduced 
by  removing  AQ.  (Also,  revising  the  OPI 
action  does  not  introduce  a  new  or  different 
type  of  accident.]  Therefore,  the  proposed 
(±ange  does  not  create  the  possibihty  of  a 
new  or  different  type  of  accident  from  any 
accident  previously  evaluated. 

3.  Would  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

The  AQ  function  is  not  credited  in  a 
margin  of  safety  for  any  accident  previously 
evaluated  and  is  not  discussed  in  the  basis 
for  Technical  Specification  3/4.5. 2.  The  AQ 
function  is  intended  to  provide  a  backup  to 
the  operator  action  of  closing  the  SIX2  System 

suction  isolation  valves  during  plant  _ 

pressurization.  The  evaluation  of  CE  NSPD- 
550  and  the  Calvert  Qiffs  plant-specific 
evaluation  indicates  that  the  availability  of 
the  SDC  Sjrstemis  increased  with  removal  of 
AQ.  In  place  of  AQ,  the  installation  of  new 
visual  and  audible  alarms  in  the  control 
room,  along  with  procedural  changes  and 
operator  training,  will  reduce  shutdown  risk 
for  the  plant  by  eliminating  the  possibility  of 
a  spurious  signal  closing  the  SDC  System 
suction  isolation  valves  during  shutdown 
codling  operation.  Revising  tiie  OPI  action 
limit  is  a  result  df  establishing  a  clear  basis 
for  this  value.  Therefore,  the  proposed 
change  does  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

The  NRC  staff  has  jeviewed  the 
licensee’s  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are-satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendments  request 
involves  no  significant  hazards 
consideraticm. 

Local  Public  Document  Room 
location:  Calvert  Cotmty  Library,  Prince 
Frederick,  Maryland  20678. 


Attorney  for  licensee:  Jay  E.  Silbert, 
Esquire,  Shaw,  Pittman,  Potts  and  - 
Trowbridge,  2300 !N  Street,  l^V., 
Washington,  DC  20037. 

NRC  Project  Director:  Robert  A.  Capra 

Baltimore  Gas  and  Electric  Company, 
Docket  Nos.  SO-317  and  50-318,  Calvert 
Clifife  Nuclear  Power  PlanL  Unit  Nos.  1 
and  2,  Calvert  County,  Maryland 

Date  of  amendments  request: 
November  3, 1993 

Description  of  amendments  request: 
The  proposed  amendments  would 
revise  the  Calvert  Cliffs  Nuclear  Power 
Plant,  Units  1  and  2,  Technical 
Specifications  (TSs)  by  ehminating  the 
TSs  that  are  applicable^to  the  incore 
instrument  (ICI)  system.  The  limitations 
on  the  use  of  the  ICI  system  will  be 
relocated  to  the  Updated  Final  Safety 
Analysis  Report  (UFSAR).  The  ICI 
system  is  used  to  measure  core  power 
distribution  for  the  purpose  of 
monitoring  the  TS  limits  on  Linear  Heat 
-Rate,  Total  Planar  Radial  Peaking 
Factor,  Total  Integrated  Radial  Peaking 
Factor,  and  Azimuthal  Power  Tilt.  The 
ICI  system  has  no  safety  purpose  itself; 
it  only  measures  values  whi^  have 
safety  significance.  No  change  to  the 
monitored  values  is  proposed.  The 
proposed  change  will  relocate 
requirements  on  the  number  and 
distribution  of  incore  detectors  used  by 
the  ICI  system  when  measuring  these 
values  from  the  TSs  to  ffie  UFSAR.  The 
licensee  has  determined  that  the 
requirements  on  the  IQ  system  are  not 
constraints  on  design  and  operation 
which  belong  in  the  TSs.  In  addition, 
NUREG-1432,  “Standard  Technical 
Specifications  for  Combustion 
Engineering  Plants,”  does  not  include 
TS  requirements  on  the  ICI  system. 

Specifically,  the  following  changes 
are  proposed; 

(1)  TS  3/4.3.3,  which  provides  the 
requirements  for  the  ihcore  detectors  is 
deleted. 

(2)  TS  3/4.2.1.4.b  is  revised  to  remove 
imcertainty  factors  which  are  applied  to 
the  ICI  system. 

(3)  TSs  3.2.1,  4.2.1.4,  3.2.2.1,  4.2.2.1, 
3.2.3  and  4.2.3. 2.b  are  revised  to  remove 
the  cycle  specific  foot  notes. 

(4)  The  Table  of  Contents  and  TS 
Bases  Section  3/4.3  are  revised  to  reflect 
the  proposed  changes. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  5Q,91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Would  not  involve  a  significant  increase 
in  the  psobability  or  consequences  of  an 
accident  previously  evaluated. 


64602 


Federal  Register  /  Vol.  58,  No.  234  /  Wednesday,  December  8,  1993  /  Notices 


The  Incore  Instrument  (IQ)  System  is  used 
to  measure  core  power  distribution  for  the 
purpose  of  ni&nitoring  the  technical 
specification  limits  on  Linear  Heat  Rate, 

Total  Planar  Radial  Peaking  Factor,  Total 
Integrated  Radial  Peaking  Factor,  and 
Azimuthal  Power  Tilt.  The  IQ  System  has  no 
safety  purpose  itself;  it  only  measures  values 
which  have  safety  significance.  No  change  to 
the  monitored  values  is  proposed.  The 
proposed  change  will  relocate  requirements 
on  the  number  and  distribution  of  incore 
detectors  used  by  the  IQ  System  when 
measuring  these  values  from  the  Technical 
Specifications  to  the  Updated  Final  Safety 
Analysis  Report  (UFSAR).  This  will  allow 
changes  to  the  requirements  to  be  made 
without  Commission  approval  as  long  as  the 
changes  meet  the  criteria  of  10  CFR  50.59. 
Changes  to  the  IQ  System  requirements 
which  do  not  meet  the  criteria  of  10  CFR 
50.59  must  be  approved  by  the  Commission 
by  license  amendment. 

Relocation  of  the  requirements  on  the  IQ 
System  from  the  Technical  Specifications  to 
the  UFSAR  does  not  increase  the  probability 
or  consequences  of  any  accident  previously 
analyzed  because  the  IQ  System  is  neither  a 
precursor  or  a  mitigator  for  any  analyzed 
accident.  The  IQ  System  is  not  credited  in 
any  safety  analysis.  The  values  measured  by 
the  IQ  System  are  important  parameters  in 
many  accident  analyses;  however,  this 
proposed  change  does  not  remove  or  affect 
the  limits  on  these  values. 

Therefore,  the  proposed  change  does  not 
involve  a  signifrcant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  Would  not  create  the  possibility  of  a  new 
or  different  type  of  accident  from  any 
accident  previously  evaluated. 

The  proposed  change  does  not  represent  a 
change  in  the  configuration  or  operation  of 
the  plant.  The  IQ  System  will  continue  to  be 
used  to  monitor  Te^nical  Specification 
limits  on  core  power  distribution.  The  core 
power  distribution  Technical  Specification 
limits  are  not  changed. 

Therefore,  the  proposed  change,  does  not 
create  the  possibility  of  a  new  or  different 
type  of  accident  from  any  accident 
previously  evaluated. 

3.  Would  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

The  IQ  System  makes  no  contribution  to 
the  margin  of  safety.  The  IQ  System  is  used 
to  measure  core  power  distribution  values 
which  do  contain  a  margin  of  safety.  The 
limits  on  these  values  are  not  changed. 

Therefore,  the  proposed  change  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee’s  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satished. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendments  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Calvert  County  Library,  Prince 
Frederick,  Maryland  20678. 

Attorney  for  licensee.  Jay  E.  Silbert, 
Esquire,  Shaw,  Pittman,  Potts  and 


Trowbridge,  2300  N  Street,  NW., 
Washington,  DC  20037. 

NRC  Project  Director:  Robert  A.  Capra 

Baltimore  Gas  and  Electric  Company, 
Docket  Nos.  50*317  and  50-318,  Calvert 
CliCEs  Nuclear  Power  Plant,  Unit  Nos.  1 
and  2,  Calvert  County,  Maryland 

Date  of  amendments  request: 
November  5, 1993 

Description  of  amendments  request: 
The  proposed  amendment  consists  of 
two  related  changes.  The  first  change 
modifies  the  Calvert  Cliffs  containment 
penetration  technical  specifications 
(TSs)  to  resemble  the  containment 
penetration  TS  in  NUREG-1432. 
“Standard  Technical  Specifications  for 
Combustion  Engineering  Pressurized 
Water  Reactors”  (STS).  The  second 
change  allows  the  containment 
personnel  airlock  to  be  open  during  fuel 
movement  and  core  alterations. 

Specifically,  the  first  change  revises 
Specification  3.9.4,  “Containment 
Penetrations,  Shutdown”  to  make  it 
consistent  with  the  same  Specification 
in  the  STS.  It  deletes  “positive  reactivity 
changes”  and  “movement  of  heavy 
loads  over  irradiated  fuel  within  the 
containment  building”  from  the 
Applicability,  Actions,  and  Surveillance 
sections.  In  addition,  the  Applicability 
and  Surveillance  sections  are  revised  by 
removing  references  to  “degraded 
electrical  conditions”  and  substituting 
equivalent  actions  in  lieu  of  references 
to  Specification  3.9.4  in  Specifications 
3.8.1.2,  3.8.2.2,  and  3.8.2.4. 

The  second  change  revises 
Specification  3.9.4,  “Containment 
Penetrations,  Shutdown,”  to  allow  the 
containment  personnel  airlock  (PAL)  to 
be  open  duringiuel  movement  and  core 
alterations  provided  that  one  PAL  door 
is  operable,  the  plant  is  in  MODE  6  with 
23  feet  of  water  hove  the  fuel,  and  a 
designated  individual  is  continuously 
available  to  close  the  airlock  door.  This 
individual  must  be  stationed  at  the 
Auxiliary  Building  side  of  the  outer 
airlock  door. 

Consistent  with  STS,  features 
required  for  PAL  operability  are  given  in 
the  Bases.  The  Bases  state  that  in  order 
for  a  PAL  door  to  be  operable,  it  must 
be  capable  of  being  closed  and  the 
airlock  doorway  must  not  be  blocked.  In 
addition.  Specification  3.9.3,  “Decay 
Time,”  is  modified  to  lengthen  the 
minimum  time  between  subcriticality 
and  fuel  movement  from  72  hours  to 
100  hours. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 

As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 


consideration,  which  is  presented 
below; 

Change  1  -  Modify  The  Calvert  Cliffs 
Containment  Penetration  Technical 
Specifications  To  Resemble  The  Standard 
TechniqabSpecifications 
1.  Would  not  involve  a  significant  increase 
in  the  probability  or  consequences  of  an 
accident  previously  evaluated. 

The  only  previously  evaluated  accident 
affected  by  containment  penetration  status 
during  shutdown  is  a  fuel  handling  accident 
in  the  containment.  Containment  penetration 
closure  is  required  during  periods  when  the 

Elant  is  shutdown  and  the  risk  of  a  fuel 
andling  accident  is  higher  in  order  to 
minimize  the  release  of  radioactive  material 
due  to  such  an  accident.  The  proposed 
change  modifies  the  conditions  of 
Specification  3.9  4  regarding  when 
containment  penetration  closure  is  required 
in  order  to  make  the  Calvert  Cliffs  technical 
specification  resemble  the  Standard 
Technical  Specifications,  Combustion 
Engineering  Plants  (NUREG-1432).  This 
involves  eliminating  applicability  of  the 
specification  during  periods  of  positive 
reactivity  addition,  movement  of  heavy  loads 
over  irradiated  fuel  in  the  containment,  and 
periods  of  electrical  degradation. 

Containment  penetrations  are  not  an  initiator 
to  any  accident  so  the  status  of  containment 
penetrations  has  no  affect  on  the  probability 
of  an  accident  previously  evaluated. 

Two  applicability  conditions  of 
Specification  3.9.4,  "positive  reactivity 
additions”  and  “movement  of  heavy  loads  of 
irradiated  fuel  in  the  containment,”  are  not 
needed  because  equivalent  protection  is 
provided  by  Specifications  3.9.1,  "Refueling 
Boron  Concentration,”  and  by  previous 
analysis  of  control  of  heavy  loads.  The 
actions  to  be  taken  during  electrical 
degradation  have  been  relocated  from 
Specification  3.9.4  to  the  electrical 
specifications  (Technical  Specifications 
3.8.1. 2,  3.8.2. 2,  and  3. 8.2.4).  Therefore,  the 
proposed  changes  provide  a  level  of 
protection  against  radioactive  release  from 
the  containment  during  shutdown  conditions 
equivalent  to  the  existing  specifications 
Therefore,  the  proposed  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  Would  not  create  the  possibility  of  a  new 
or  different  type  of  accident  from  any 
accident  previously  evaluated. 

The  proposed  changes  to  Specification 
3.9.4  will  provide  a  level  of  protection 
against  radioactive  release  from  the 
containment  equivalent  to  the  current 
specifications.  It  does  not  represent  a 
significant  change  in  the  configuration  or 
operation  of  the  plant  which  could  create  the 
possibility  of  a  new  type  of  accident.  Positive 
reactivity  changes  which  could  potentially 
violate  the  required  shutdown  margin  were 
evaluated  in  determining  the  technical 
specification  limit  for  refueling  boron 
concentration  (Specification  3.9.1),  and 
movement  of  heavy  loads  over  irradiated  fuel 
has  been  previously  evaluated  in  our 
response  to  NUREG-0612,  “Control  of  Heavy 
Loads."  Actions  to  be  taken  during  periods 
of  electrical  degradation  have  been  relocated 


Federal  Register  /  Vol.  58,  No.  234  /  Wednesday,  December  8,  1993  /  Notices 


64603 


within  the  technical  specifications  but 
remain  unchanged. 

Therefore,  the  proposed  change  does  not 
create  the  possibility  of  a  new  or  different 
type  of  accident  from  any  accident 
previously  evaluated. 

3.  Would  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

The  proposed  changes  will  eliminate  some 
conditions  when  containment  penetration 
closure  is  required.  This  could  allow  the 
release  of  radioactivity  from  containment. 
However,  for  each  eliminated  condition  therd 
is  an  existing  equivalent  or  more  restrictive 
requirement  which  would  prevent  events 
which  would  result  in  a  radioactive  release. 
Therefore,  there  will  be  no  increase  in  offsite 
dose  and  the  margin  of  safety  is  maintained. 

Therefore,  the  proposed  change  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

Change  2  -  Modify  The  Calvert  Cliffs 
Containment  Penetration  Technical 
Specifications  To  Allow  The  Containment 
Personnel  Airlock  To  Be  Open  During  Fuel 
Movement  And  Core  Alterations 

1.  Would  not  involve  a  significant  increase 
in  the  probability  or  consequences  of  an 
accident  previously  evaluated. 

The  proposed  change  to  Specification  3.9.4 
would  allow  the  containment  personnel 
airlock  (PAL)  to  be  open  during  fuel 
movement  and  core  alterations.  The  PAL  is 
closed  during  fuel  movement  and  core 
alterations  to  prevent  the  escape  of 
radioactive  material  in  the  event  of  a  fuel 
handling  accident.  The  PAL  is  not  an 
initiator  to  any  accident.  Whether  the  PAL 
doors  are  open  or  closed  during  fuel 
movement  and  core  alterations  has  no  affect 
on  the  probability  of  any  accident  previously 
evaluated. 

Allowing  the  PAL  doors  to  be  open  during 
fuel  movement  and  core  alterations  does 
increase  the  consequences  of  a  fuel  handling 
incident  in  the  containment  from  no  offsite 
dose  to  14.06  Rem  to  the  thyroid  and  0.457 
Rem  to  the  whole  body.  However,  the 
calculated  offsite  doses  are  less  than  5%  of 
the  limits  of  10  CFR  Part  100  and,  therefore, 
do  not  represent  a  significant  increase  in 
offsite  dose.  In  addition,  the  calculated  doses 
are  larger  than  the  expected  doses  because 
the  calculation  does  not  incorporate  the 
closing  of  the  PAL  door  after  the  containment 
is  evacuated.  The  proposed  change  will 
significantly  reduce  the  dose  to  workers  in 
the  containment  in  the  event  of  a  fuel 
handling  accident  by  speeding  the 
containment  evacuation  process.  The 
proposed  change  will  also  significantly 
decrease  the  wear  on  the  PAL  doors  and, 
consequently,  increase  the  availability  of  the 
PAL  doors  in  the  event  of  an  accident. 

The  proposed  change  increases  the 
minimum  decay  time  from  shutdown  to  the 
movement  of  irradiated  fuel  in  containment. 
Minimum  decay  time  is  not  a  precursor  to 
any  accident.  Lengthening  the  minimum 
decay  time  decreases  the  consequences  of  a 
fuel  handling  accident  by  reducing  the 
radioactive  inventory  of  the  irradiated  fuel. 

Therefore,  the  proposed  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 


2.  Would  not  create  the  possibility  of  a  new 
or  different  type  of  accident  from  any 
accident  previously  evaluated. 

The  proposed  change  affects  a  previously 
evaluated  accident,  e.g.,  a  fuel  handling 
incident.  It  does  not  represent  a  significant 
change  in  the  configuration  or  operation  of 
the  plant  and.  therefore,  does  not  create  the 
possibility  of  a  new  or  different  type  of 
accident  from  any  accident  previously 
evaluated. 

3.  Would  not  involve  a  significant ' 
reduction  in  a  margin  of  sarety. 

The  margin  of  safety  as  defined  by  10  CFR 
Part  100  has  not  been  significantly  reduced. 
There  is  an  increase  in  calculated  offsite  dose 
resulting  from  a  fuel  handling  accident  but 
the  increase  is  a  small  fraction  of  the  limits 
given  in  10  CFR  Part  100.  The  proposed 
change  also  increases  the  minimum  decay 
time  from  shutdown  to  the  movement  of 
irradiated  fuel  in  containment.  This  change 
reduces  the  offsite  dose  in  the  event  of  a  fuel 
handling  accident  which  partially 
compensates  for  the  higher  offsite  doses 
under  this  proposed  change.  Therefore,  the 
proposed  change  does  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee’s  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendments  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Calvert  County  Library,  Prince 
Frederick,  Maryland  20678. 

Attorney  for  licensee:  Jay  E.  Silbert, 
Esquire,  Shaw,  Pittman,  Potts  and 
Trowbridge,  2300  N  Street,  NW., 
Washington,  DC  20037, 

NRC  Project  Director:  Robert  A.  Capra 

Boston  Edison  Company,  Docket  No. 
50*293,  Pilgrim  Nuclear  Power  Station, 
Plymouth  County,  Massachusetts 

Date  of  amendment  request:  October 
19,  1993 

Description  of  amendment  request: 
The  proposed  amendment  would 
remove  the  Low  Condenser  Vacuum 
Scram  (LCVS)  and  reduce  the  turbine 
first  stage  pressure  setpoint  at  which  it 
is  permissible  to  bypass  the  turbine 
control  valve  fast  closure  and  the 
turbine  stop  valve  closure  trip  (scram) 
signals. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR.50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  Significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  Operation  of  Pilgrim  Station  in 
accordance  with  the  proposed 
amendment  will  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated.  ' 


REMOVAL  OF  LOW  VACUUM  SCRAM 

The  Levs  is  not  required  to  ensure  the  safe 
operation  of  Pilgri^  Station.  The  LCVS  is 
provided  to  anticipate  the  reactor  scram 
associated  with  the  turbine  trip  caused  by 
low  condenser  vacuum,  (Reference;  "PNPS 
Final  Safety  Analysis  Report,"  Section 
7.2.3. 8)  and  is  not  relied  upon  in  the  plant 
transient  analysis.  PNPS  (Pilgrim  Nuclear 
Power  Station]  FSAR  (Final  Safety  Analysis 
Report],  Section  R.2.1.2  explains  that  an 
instantaneous  loss  of  vacuum  is  the  most 
severe  vacuum  transient  and  is  equivalent  to 
a  turbine  trip  without  bypass.  Slow  vacuum 
transients  allow  for  some  bypass  steam  flow 
(the  bypass  shuts  at  7  inches  of  vacuum)  and 
thus  results  in  less  severe  transients.  In 
addition,  the  "PNPS  Reload  Analysis" 
(NEDE-24011-P-A-4-US,.Standard 
Application  for  Reactor  9liel)  does  not  take 
credit  for  LCVS.  PNPS  FSAR,  "Section  14.4” 
includes  low  vacuum  transients  under 
turbine  trip  without  bypass.  Since  this 
turbine  trip  scram  will  remain,  and  since  the 
LCVS  is  intended  to  anticipate  the  turbine 
trip  scram  as  well  as  not  being  a  distinct 
element  of  the  accident  analysis, 
instrumentation  associated  with  the  LCVS 
*will  be  removed  from  Pilgrim  and  the  scram 
will  no  longer  exist.  Removal  of  the  LCVS 
from  Technical  Specifications  and  from 
Pilgrim  will  not  result  in  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated  but  will 
reduce  the  possibility  of  spurious  scrams. 

REVISION  OF  TURBINE  FIRST  STATE 
PRESSURE  SCRAM  SETPOINT 

The  scram  signal  generated  by  closure  of 
the  TSVs  (turbine  stop  valves]  or  fast  closure 
of  the  TCVs  (temperature  control  valves] 
preserve  sufficient  thermal  margin  for 
pressurization  transients  at  high  core  thermal 
powers.  At  core  thermal  powers  below  45% 
of  rated,  the  severity  of  pressurization 
transients  is  reduced  such  that  these  scram 
signals  are  no  longer  required,  the  reactor 
high-pressure  and  high-flux  scram  setpoints 
provide  protection  for  the  reactor  as 
described  in  PNPS  FSAR  Section  7.2.  These 
scram  signals  are  bypassed  in  the  interest  of 
improved  plant  availability  when  thermal 
margin  considerations  permit. 

The  Pilgrim  Reactor  Protection  (RPS)  uses 
the  high-pressure  turbine  section  first-stage 
bowl  pressure  rather  than  core  thermal  power 
to  determine  when  the  scram  signals 
generated  by  closure  of  the  TSVs  or  fast 
closure  of  the  TCVs  can  be  bypassed.  Turbine 
bowl  pressure  is  proportional  to  core  thermal 
power  and  is  also  related  to  the  balance-of- 
plant  (BOP)  configuration.  Therefore,  the 
maximum  bowl  pressure  above  which  the 
scram  signals  cannot  be  bypassed  must 
correspond  to  45%  of  rated  core  thermal 
power  for  the  most  limiting  balance-of-plant 
configuration. 

A  reduction  in  the  degree  of  feedwater 
heating  results  in  a  decreased  turbine  bowl 
pressure  for  a  particular  core  thermal  power 
Hence,  the  limiting  balance-of-plant 
configuration  for  this  evaluation  assumes  all 
feedwater  heaters  are  out-of-service.  In 
addition  to  the  degree  of  feedwater  heating, 
the  bowl  pressure  is  also  affected  by  the 
amount  of  turbine  bypass  flow.  Bypassing 
flow  around  the  turbine  further  reduces  the 
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bowl  [fiessuro  for  a  particular  core  thermal 
power  and  feedwater  heater  configuration. 
However.  General  Electric  analysis,  '‘EAS-53- 
0587,  Rev.  I’^shows  the  limiting  boiance-of- 
plant  configuration  does  not  ne^  to  consicfer 
opened  turbine  bypass  valves,  because,  with 
these  valves  open^,  the  consequences  of 
design-basis  transients  are  acceptable 
*  without  scram  sigirals  being  generated  upon 
closure  of  the  TSV’s  or  fest  closure  of  the 
TCV's,  even  at  oom  thermal  powers  greater 
than  45%  of  rated. 

Based  on  the  above  consideratkms  and  to 
provide  added  conservatism  to  minimize  the 
possibility  of  lifting  the  SRV's  after  a  Turbine 
Trip  at  low  power,  the  maximum  turbine  first 
stage  bowl  pressure  permitting  scram  signal 
bypass  is  determined  to  be  112  psig. 

Changing  the  currently  allowed  maximum  of 
305  psig  to  112  psig  brings  the  specified 
datum  into  conformance  with  Pilgrim's 
design  and,  thereby,  does  iM>t  result  in  a 
significant  increase  in  the  (Hobability  or 
ccHOsequences  of  an  accident  previously 
evaluated. 

2.  The  operation  of  Pilgrim  Statum  in 

accordance  with  the  {mrposed  amendment 
will  not  create  the  possibility  of  a  imw  or 
different  kind  of  accident  any  accident 

previously  evaluated. 

Levs  is  not  part  of  the  Pilgrim  Station 
design  basis.  Its  removal  frmn  technical 
sper^cations  does  not,  therefore,  present 
any  new  m  different  challenges  to  the 
integrity  or  responses  of  systems  designed  to 
prevent  or  mit^te  an  accident  Hence,  the 
removal  of  LCVS  from  technical 
specifications  and  frmn  Pilgrim  will  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evalu^ed  because  its  removal 
does  not  d^rade  existing  systems  and 
because  its  function  is  enveloped  by  the 
turbine  trip  scram  that  remains  in  technical 
specifications. 

The  proposed  change  to  the  allowable 
maximum  pressure  setpoint  results  from  a 
recalculation  of  maximum  allowable  scram 
bypass  pressure  that  ensures  Pilgrim  is 
operated  within  the  boundaries  est^lished 
to  prevent  or  mitigate  the  effects  of  certain 
accident  sequences  described  in  the  FSAR. 

Hence,  the  proposed  change  supports  the 
existing  Pilgrim  analysis  and  does  not  create 
the  possibility  of  a  new  m  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

3.  The  operation  of  Pilgrim  Station  in 
accordance  with  the  proposed  amendment 
will  not  involve  a  si^iificant  reduction  in  a 
margin  of  safety. 

Removal  of  LCVS  will  not  increase  the 
probability  of  occurrence  or  the 
consequences  of  a  loss-of-vacuum  transient 
because  the  low  vacuum  ttirbine  trip  scram 
provides  sufficient  protection  to  prevent 
plant  damage  and  offiite  consequences.  The 
turbine  trip  is  also  a  more  direct  variable  for 
reactor  protection.  Therefore,  LCVS  is  not  a 
distinct  element  of  Pilgrim’s  accident 
analysis  and  its  removal  does  not  impact 
Pilgrim’s  safety  margin.  Hencenremcval  of 
LCVS  from  technical  specifications  will  not 
involve  a  significant  r^uction  in  the  margin 
of  safety. 

The  proposed  amendment  also  maintains 
the  margin  of  safety  as  defined  by  Pilgrim’s 


safety  analysis  by  dianging  the  existing 
maximum  allow^le  tuitoe  first  stage 
pressure  permitting  scram  bypass  fiom  305 
psig  to  the  mme  conservative  112  psig.  The 
change  is  proposed  because  information 
supplied  by  Pilgrim’s  NSSS  {nudear  steam 
system  supplier) 

(*  *  *1  required  recalculation  of  this 
setpoint  to  support  the  margin  of  safety 
under  conditions  and  considerations 
discussed  in  the  above  item  IBI. 
Therefore,  the  proposed  amendment 
does  not  involve  a  significant  reduction 
in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee’s  analysis,  and  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  tliat  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Plymouth  Public  Library,  11 
North  Street,  Plymouth.  Massachusetts 
02360. 

Attorney  for  licensee:  W.  S.  Stowe, 
Esquire,  Boston  Edison  Company,  800 
Boylston  Street.  36th  Floor,  Boston, 
Massachtisetts  02199. 

NRC  Project  Director:  Walter  R.  Butler 

The  Cleveland  Electric  Illuminating 
Company,  Centerior  Service  Company, 
Duquesne  Light  Company,  Ohio  Edison 
Company,  Pennsylvania  Pourer 
Company,  Toledo  Edison  Company, 
Docket  No.  50-440,  Perry  Nuclear 
Power  Plant,  Unit  No.  1,  Lake  County, 
Ohio 

Date  of  amendment  request: 
September  27, 1993 

Description  of  amendment  request: 
The  proposed  amendment  would 
modify  Technical  Specification  (TS) 
section  6.3.1,  Unit  Staff  Qualifications, 
to  make  that  section  consistent  with  the 
current  requirements  of  Part  55  of  Title 
10  of  the  Code  of  Federal  Regulations 
(10  CFR  55).  The  proposed  amendment 
would  also  delete  TS  section  6.4.1, 
Training,  because  the  requirements 
associated  with  training  are  now 
contained  in  10  CFR  55  and  10  CFR 
50.120. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

(1)  The  proposed  changes  do  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  Technical  Specification 
changes  are  administrative  dianges  to 
eliminate  inconsistencies  with  the  current 
regulations  for  unit  staff  qualifications  and 


training  programs.  The  proposed  changes  are 
being  made  to  remove  language  describing  or 
committing  to  any  previous  training 
programs,  since  the  training  programs  at 
PNPP  have  been  accredited  and  certified  in 
accordance  with  the  revised  10  CFR  55  and 
10  CFR  fi9,ia0  rules.  GL  87-07  and  NUREG- 
1262.  The  proposed  changes  delete  reference 
to  the  March  28, 1980,  letter  (the  Denton 
Letter)  for  licensed  operator  qualifications 
and  training  programs  and,  for  licensed 

operator  qualifications,  will  substitute  _ 

compliance  with  the  requirements  of  10  CFR 
55.  'The  proposed  changes  also  include  the 
deletion  of  Specification  6.4.1  ‘Training,” 
since  training  of  both  licensed  operators  and 
other  appropriate  unit  staff  personnel  is  now 
governed  by  regulations  (10  CFR  55  and  10 
CFR  50.120). 

The  proposed  changes  will  have  no 
significant  adverse  impact  on  accident 
probability  or  consequence.  The  NRC,  during 
the  rulemaking  process,  has  considered  any 
impact  that  licensed  operator  qualifications 
and  training  programs  may  have  on  accidents 
previously  equated,  and  by  promulgation  of 
the  revised  10  CFR  55  rule, ‘concluded  that 
this  impact  remains  imchanged  as  long  as 
licensed  operator  training  programs  are 
certified  to  be  accredited  and  based  on  a 
systems  approach  to  training  in  accordance 
with  GL  87-07.  CEl  provided  such 
certification  for  PNPP  Unit  1  by  letter  PY- 
CEI/NRR-0866L  dated  June  9. 1988.  The 
proposed  Technical  Specification  changes 
take  credit  for  the  lNFt3  accreditation  of  the 
licensed  operator  and  other  nuclear  power 
plant  personnel  training  programs,  and 
continued  compliance  with  the  requirements 
of  10  CFR  55  and  10  CFR  50.120  is  required 
regardless  of  any  reference  to  them  within 
the  Technical  Specifications.  Therefore,  the 
proposed  changes  do  not  increase  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

(2)  The  proposed  amendment  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

The  proposed  Technical  Specification 
changes  are  administrative  changes  to 
eliminate  inconsistencies  with  the  current 
regulations  for  qualifications  and  training 
programs.  The  NRG,  during  the  rulemaking 
process,  has  considered  any  impact  that 
licensed  operator  qualifications  and  training 
programs  may  have  on  the  possibility  of  a 
new  or  different  kind  of  accident  from  any 
accident  previously  evaluated,  and  by 
promulgation  of  the  revised  10  CFR  55  rule, 
concluded  that  this  impact  remains 
unchanged  as  long  as  licensed  operator 
training  programs  are  certified  to  be 
accredited  and  based  on  a  systems  approach 
to  training  in  accordance  with  GL  87-07.  CEl 
provided  such  certification  for  PNPP  Unit  1 
by  letter  PY-CE1/NRR-0866L  dated  June  9, 
1988.  The  proposed  Technical  Specification 
changes  take  credit  for  the  INPO 
accreditation  of  the  licensed  operator  and 
other  nuclear  powerplant  personnel  training 
programs,  and  continued  compliance  with 
the  requirements  of  10  CFR  55  and  10  CFR 
50.120  is  required  regardless  of  any  reference 
to  them  within  the  Technical  Specifications. 
Additionally,  the  proposed  Technical 
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Specification  changes  do  not  affect  plant 
design,  hardware,  system  operation,  or 
procedures.  Therefore,  the  proposed  changes 
do  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated.  ’ 

(3)  The  proposed  amendment  does  not 
involve  a  significant  reduction  in  the  margin 
of  safety. 

The  proposed  Technical  Specification 
changes  are  administrative  changes  to 
eliminate  inconsistencies  with  the  current 
regulations  for  qualifrcations  and  training 
programs.  The  licensed  operator 
qualifrcations  and  training  programs  will 
continue  to  be  required  to  comply  with  the 
requirements  of  10  CFR  55.  The  NRC,  during 
the  rulemaking  process,  has  considered  any 
impact  that  licensed  operator  qualifrcations 
and  training  programs  may  have  on  the 
margin  of  safety,  and  by  promulgation  of  the 
revised  10  CFR  55  rule,  concluded  that  this 
impact  remains  unchanged  when  licensees 
certify  that  their  licensed  operator  training 
programs  are  accredited  and  based  on  a 
systems  approach  to  training  in  accordance 
with  GL  87-07.  CEI  provided  such 
certifrcation  for  PNPP  Unit  1  by  letter  PY- 
CEI/NRR-0866L  dated  June  9, 1988.  The  NRC 
has  concluded,  as  stated  in  NUREG-1262, 
that  the  standards  and  guidelines  applied  by 
INPO  in  their  training  accreditation  program 
are  equivalent  to  those  put  forth  or  endorsed 
by  the  NRC.  As  a  result,  maintaining  INPO 
accredited  systems  based  licensed  operator 
training  programs  is  equivalent  to 
maintaining  NRC  approved  licensed  operator 
training  programs  which  conform  with 
applicable  NRC  RGs  or  NRC  endorsed  ANSI/ 
ANS  standards.  The  margin  of  safety  is 
maintained  by  virtue  of  maintaining  INPO 
accredited  licensed  operator  and  other 
nuclear  power  plant  personnel  training 
programs  and  throu^  continued  compliance 
with  the  requirements  of  10  CFR  55  and  10 
CFR  50.120.  Therefore,  the  proposed  changes 
do  not  reduce  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee’s  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Perry  Public  Library,  3753 
Main  Street,  Perry,  Ohio  44081 

Attorney  for  licensee:  Jay  Silberg,  Esq., 
Shaw,  Pittman,  Potts  &  Trowbridge, 

2300  N  Street,  NW.,  Washington,  DC 
20037 

NRC  Project  Director:  John  N.  Hannon 

Commonwealth  Edison  Company, 
Docket  Nos.  50-295  and  50-304,  Zion 
Nuclear  Power  Station,  Units  1  and  2, 
Lake  County,  Illinois 

Date  of  amendment  request: 

November  4, 1993 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  Technical  Specifications  by 


changing  the  steam  generator  safety 
valve  surveillance  fi-equency  and 
acceptance  criteria. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 

As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  the  change  iqvolve  a  signifrcant 
increase  in  the  probability  of  occurrence  or 
consequences  of  an  accident  previously 
evaluated? 

The  probability  of  an  accident  previously 
evaluated  has  not  been  increased.  The 
proposed  change  does  not  change  the 
fundamental  function  or  capability  of  the 
MSSVs  [Main  Steam  Safety  Valves]  as 
described  in  the  UFSAR  [Updated  Final 
Safety  Analysis  Report].  This  change  does 
not  affect  any  initiafors  or  precursors  of  an 
accident  previously  evaluated.  This  change 
will  not  increase  the  likelihood  that  a 
transient  initiating  event  will  occur  because 
most  transients  are  initiated  by  equipment 
malfunction  and/or  catastrophic  system 
feilore.  Since  the  proposed  change  does  not 
involve  the  introduction  of  new  or 
redesigned  plant  equipment,  these  foilure 
mechanisms  are  not  impacted. 

The  consequences  of  accidents  previously 
.  evaluated  are  not  increased.  The  proposed 
change  does  not  involve  any  equipment 
modifications  which  could  adversely  affect 
the  expected  accident  sequence.  Although 
the  firequency  of  the  MSSV  surveillance 
testing  is  aff^ted  by  the  change,  the 
firequency  at  which  MSSV  surveillances  are 
performed  is  not  assumed  in  any  analyzed 
event.  The  changes  in  testing  fir^uency  are 
consistent  with  the  ASME/ANSI  Standard. 
The  ASME/ANSI  Standard  has  been  applied 
extensively  throughout  the  industry  and 
demonstrated  adequate  by  the  resulting 
industry  experience.  Therefore,  accident 
analyses  assumptions  reflected  in  the 
affected  Surveillance  Requirements  will  still 
be  verified  on  a  firequency  sufficient  to 
ensure  that  the  assumptions  are  reliably 
maintained. 

The  role  of  these  valves  is  in  the  mitigation 
of  design  basis  accidents  and  transients.  The 
effect  of  allowing  the  Zion  station  MSSV  lift 
setpoint  tolerance  to  increase  firom  the 
currently  required  plus  or  minus  1  percent  to 
the  plus  or  minus  3  percent  consistent  with 
the  ASME/ANSI  Standard  has  been  evaluated 
for  all  non-LOCA  and  LCXIA  design  basis 
requirements.  The  plus  or  minus  3  percent 
tolerance  for  the  MSSV  setpoints  was 
assumed  in  the  VANTAGES  Reload 
Transition  Safety  Report  for  the  Zion  Units 
1  and  2.  In  all  cases,  either  a  reanalysis 
incorporating  the  increased  MSSV  setpoint 
tolerance  continued  to  show  results  within 
acceptance  limits,  or  the  MS^V  setpoints 
were  determined  not  to  affect  the  licensing 
basis  results.  Even  though  the  plus  or  minus 
3  percent  tolerance  has' been  shown  to  be 
acceptable,  the  proposed  change 
conservatively  requires  the  MSSV  setpoints 
to  be  restored  to  within  plus  or  minus  1 
percent  of  the  required  value  after  testing. 
The  remaining  acceptance  criteria  of  the  1ST 


program  are  at  least  as  restrictive  as  existing 
Technical  Specification  requirements  and 
ensure  that  an  equiyalent  or  greater  degree  of 
MSSV  operational  readiness  is  provided. 

Additionally,  the  relocation  of  Surveillance 
details  to  the  1ST  program  and  its 
implementing  procedures  will  not  increase 
the  probability  or  consequences  of  a 
previously  evaluated  accident  since  adequate 
control  of  the  requirements  is  provided  by 
the  10  CFR  50.59  review  process  and  ASME 
Section  XI  requirements  incorporated  by  10 
CFR  50.55a(g).  Therefore,  this  change  does 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  Does  the  change  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
previously  analyzed?  *■  - 

The  proposed  change  d€es  not  alter  the 
design  of  die  MSSVs  or  their  function  to 
protect  against  overpressure  events.  The 
proposed  change  does  not  introduce  any  new 
equipment,  equipment  modifications,  or  any 
new  or  different  modes  of  plant  operation. 
Therefore,  the  proposed  change  does  not 
introduce  any  new  foilure  modes  and  the 
plant  will  continue  to  be  operated  within 
'Acceptable  limits.  In  addition,  the  proposed 
change  still  provides  adequate  assurance  the 
MSSVs  will  be  maintained  operable. 

For  the  reasons  described  above,  there  is 
no  possibility  that  the  proposed  change 
creates  a  new  or  different  kind  of  accident 
frt>m  any  previously  analyzed  in  the  UFSAR. 

3.  Does  the  change  involve  a  significant 
reduction  in  a  margin  of  safety? 

The  proposed  change  incorporates  the 
indust^  standard  testing  requirements  of 
Section  XI  of  the  ASME  Code  and  applicable 
Addenda  for  the  MSSVs.  The  Zion  1ST 
program  requirements  and  implementing 
procedures  have  been  developed  in 
accordance  with  the  ASME  S^tion  XI 
requirements  to  ens\ire  component 
degradation  is  detected  before  the  component 
is  incapable  of  performing  its  intended  safety 
function. 

Although  the  firequency  of  the  MSSV 
surveillance  testing  is  affected  by  the  change, 
the  frequency  at  which  MSSV  surveillances 
are  performed  is  not  assumed  in  any 
analyzed  event.  The  changes  in  testing 
frequency  are  consistent  with  the  ASME/ 
ANSI  Standard.  The  ASME/ANSI  Standard 
has  been  applied  extensively  throughout  the 
industry  and  demonstrated  adequate  by  the 
resulting  industry  experience,  .^y  reduction 
in  a  margin  of  safety  is  insignificant  since  the 
extension  of  the  surveillance  intervals  is 
justified  based  on  accepted  industry  practice 
and  compliance  with  ASME  Section  XI  as 
mandated  by  10  CFR  50.55(a]g.  In  addition, 
the  proposed  change  has  the  potential  to 
reduce  testing  that  is  t)q}ically  done  at  power. 
Therefore,  the  proposed  change  reduces  the 
risk  of  an  unexpected  plant  transient  that 
may  be  caused  by  online  testing  of  the 
MSSVs. 

The  effect  of  allowing  the  Zion  station 
MSSV  lift  setpoint  tolerance  to  increase  from 
the  currently  required  plus  or  minus  1 
percent  to  the  plus  or  minus  3  percent 
consistent  with  the  ASME,^\NSI  Standard 
has  been  evaluated  for  all  non-LCXlA  and 
LOCA  design  basis  requirements.  The  plus  or 
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reliability  will  not  be  decreased  as  a  result  of 
this  change,  there  is  no  significant  increase 
in  the  consequences  of  any  accident 
previously  analyzed. 

Therefore,  this  change  does  not  involve  a 
significant  increase  in  the  probability  or  ' 
consequences  of  any  accident  previously 
evaluated. 

Criterion  2  •  Does  Not  Create  the  Possibility 
of  a  New  or  Different  Kind  of  Accident  bom 
any  Previously  Evaluated. 

Because  the  proposed  change  does  not 
change  the  design,  configuration,  or  method 
of  operation  of  the  plant,  it  does  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident.  The  proposed  change  does  not 
allow  the  ECCS  throttle  valves  to  be  operated 
in  any  new  or  different  way  from  what  is 
currently  allowed. 

Therefore,  this  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 

Criterion  3  -  Does  Not  Involve  a  Significant 
Reduction  in  the  Margin  of  Safety. 

The  proposed  change  relocates  the 
requirements  concerning  verification  of 
correct  position  stop  position  following 
maintenance  to  licensee  controlled 
documents,  consistent  with  NUREG 1432 
"Improved  Standard  Technical 
Specifications  for  Combustion  Engineering 
Plants."  The  Operations  and  Maintenance 
procedures,  which  will  contain  these 
requirements,  are  controlled  under  the 
criteria  set  forth  in  10CFR50.59.  The  position 
of  the  position  stops  will  be  verified 
following  maintenance  or  adjustment  of  the 
EOCS  throttle  valves  and  periodically 
thereafter.  The  position  stops  will  be  verified 
at  least  every  18  months,  as  required  by  TS 
4.5.2.g.2.  The  relocation  of  these  position 
stop  verification  requirements  is  considered 
to  be  administrative  in  nature  and  does  not 
involve  a  significant  reduction  in  the  margin 
of  safety. 

The  ANO-2  maintenance  history  reviewed 
for  the  eight  ECCS  throttle  valves  subject  to 
the  requirements  of  TS  4.5.2.g.l  has  shown 
only  four  documented  instances  of  hiilure  of 
the  open  position  stop  to  stop  valve  travel  at 
the  correct  position  since  the  beginning  of 
1985.  The  deletion  of  the  requirement  to 
verify  the  correct  position  of  the  position 
stops  following  completion  of  each  valve 
stroking  operation  will  result  in  fewer 
challenges  to  the  proper  operation  of  the 
EOCS  throttle  valves.  The  probability  of 
inducing  a  position  stop  failure  due  to  valve 
stroking  operations  is  considered  to  be  highly 
unlikely.  The  process  of  position  stop  setting 
verification  results  in  unnecessary  addition^ 
challenges  that  could  result  in  overall  lower 
valve  reliability.  Therefore,  position  stop 
setting  verification  beyond  that  required  for 
post-maintenaiKe  testing  and  periodically 
thereafter,  as  required  by  TS  4.5.2.g.2,  is 
considered  unwarranted.  Since  valve 
reliability  will  not  be  decreased  as  a  result  of 
this  change,  there  is  no  significant  reduction 
in  the  margin  of  safety. 

Therefore,  this  change  does  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviews  the 
licensee’s  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 


satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Tomlinson  Library,  Arkansas 
Tech  University.  Russellville.-Arkansas 
72801 

Attorney  for  licensee:  Nicholas  S. 
Reynolds,  Esquire,  Winston  and  Strawn, 
1400  L  Street,  N.W.«  Washington,  OjC. 
20005-3502 

NRC  Project  Director:  William  D. 
Beckner 

Entergy  Operations,  Inc.,  et  al.,  Docket 
No.  50-416,  Grand  Gulf  Nuclear 
Station,  Unit  1,  Claiborne  County, 
Mississippi 

Date  of  amendment  request:  October 
22, 1993 

Description  of  amendment  request: 
The  proposed  changes  would  amend 
Technical  Specifications  (TSs)  by 
modifying  the  testing  frequendes  for  the 
drywell  bypass  test  and  airlock  test, 
relocating  certain  drywell  airlock  tests 
from  the  TSs  to  administrative 
procedures,  and  incorporating  various 
improvements  from  the  Improved 
Standard  Technical  Spedfications 
(NUREG-1434,  Revision  0). 

Basis  for  proposed  no  si^ificant 
hazards  consideration  determination: 

As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

I.  The  proposed  change  does  not 
significantly  increase  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

1.  The  changes  to  Technical  Specification 
1.10  are  purely  administrative  since  the 
intent  is  to  make  the  numbering  consistent 
with  the  other  proposed  Technical 
Specifications.  Therefore,  this  change  does 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  The  relocation  of  drywell  leakage  rate 
requirements  of  iJCO  (limiting  ccmdition  for 
operation]  3.6.2.2  as  a  supporting 
surveillance  for  TS  3/4.6.2.1  (DRYWELL 
INTEGRITY)  is  only  an  administrative 
presentation  change  consistent  with  the 
guidance  of  NUREG-1434.  Standard 
Technical  Specifications,  General  Electric 
Plants,  BWR/6  (Ref.  3).  Therefde.  this  change 
does  not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  acddent 
previously  evaluated. 

3.  The  proposed  change  relocates  certain 
details  fr^  the  GGNS  (Grand  Gulf  Nuclear 
Station]  Technical  Specifications  (TS)  to  the 
TS  BasM,  UFSAR  (up^ted  final  safety 
analysis  report)  or  {ndcedures.  The  TS  Bases, 
UFSAR  and  procedures  containing  the 
relocated  information  will  be  maintained  in 
accordance  with  10  CFR  50.59  and  are 
subject  to  the  change  control  provisions  in 


the  Administrative  controls  section  of 
Technical  Specifintions.  Since  any  changes 
to  the  TS  Bases,  UraAR  or  procedures  will 
be  evaluated  per  the  requhements  of  10  CFR 
50.59,  no  increase  (significant  or 
insignificant)  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated  will  be  allowed.  Therefore,  this 
change  does  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

4.  The  proposed  change  relocates  certain 
details  from  GGNS  TS  to  the  TS  Bases, 

UFSAR  or  procedures.  The  TS  Bases,  UFSAR 
and  procedures  containing  the  relocated 
information  will  be  maintained  in 
accordance  with  10  CFR  50.59  and  are 
subject  to  the  change  control  provisions  in 
the  Administrative  Controls  section  of  TS. 
Since  any  changes  to  theJTS  Bases,  UFSAR 
or  procedures  will  be  evaluated  per  the 
requirements  of  10  CFR  50.59,  no  increase 
(significant  or  insignificant)  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated  will  be  allowed. 
Therefore,  this  change  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 

^evaluated. 

5.  This  change  would  delete  the  restriction 
which  prevents  use  of  the  generic 
surveillance  extension  allowance  for  drywell 
bypass  leakage  testing.  Drywell  bypass 
leakage  is  not  considered  as  the  initiator  for 
any  previously  evaluated  accidents  and, 
therefore,  revising  the  surveillance  frequency 
will  not  significantly  increase  the  probability 
of  any  previously  evaluated  accident. 

Further,  since  the  change  maintains  testing  to 
verify  the  analyzed  bypass  leakage  is  not 
exceeded  following  an  accident  and  does  not 
result  in  any  change  in  the  response  ef  the 
drywell  to  an  accident,  the  change  does  not 
increase  consequences  of  any  accident 
previously  evaluated. 

6.  The  proposed  change  deletes  an 
administrative  requirement  to  obtain  NRC 
staff  review  and  approval  of  the  test  schedule 
for  drywell  bypass  leakage  tests,  if  one  test 
fails  to  meet  the  specified  limit.  Test 
schedules  are  not  used  as  the  initiator  of  any 
accident.  Therefore,  the  probability  of  any 
accident  previously  evaluated  is  not 
increased.  This  proposed  deletion  does  not 
change  the  requirement  for  limiting  drywell 
bypass  leakage,  only  the  requirement  to 
receive  NRC  staff  review  and  approval  of  a 
schedule  for  doing  the  test  Thwfore,  the 
consequences  of  previously  evaluated 
accidents  are  not  increased. 

The  proposed  change  in  frequency  for  the 
drywell  bypass  leakage  stirveillance  will 
continue  to  ensure  that  no  paths  exist 
through  passive  drywell  boundary 
components  to  permit  gross  leakage  from  the 
drywell  to  the  primary  containment  air  space 
and  result  in  bypassing  the  containment 
pressure-suppression  feature  beyond  the 
design  basis  limit.  The  GGNS  Mark  III 
containment  system  satisfies  General  Design 
Criterion  16  of  Appendix  A  to  10  CFR  Part 
50.  Maximum  dr^ell  bypass  leakage  was 
determined  previously  by  reviewing  the  full 
range  of  postulated  primary  system  break 
sizes.  The  limiting  case  was  a  primary  system 
small  break  LOCA  and  yielded  a  design 
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allowable  drywell  bypass  leakage  rate  limit  of 
35,000  scbn  [standa^  cubic  fbot/feet  per 
minute].  The  VS  acceptable  limit  for  the 
bypass  leakage  surveillance  is  10%  (i.e., 

3,500  scfin)  of  this  design  basis  value.  The 
design  basis  drywell  bypass  leakage  limit  *' 
will  not  be  affected  by  these  proposed 
changes.  Drywell  integrity  has  bmn  reliable 
at  GGNS  as  indicated  by  past  surveillances. 

The  most  recent  bypass  leakage  value  was 
approximately  1.8%  of  the  design  allowable 
leakage  rate  limit.  GGNS  is  committed  to 
maintaining  programmatic  and  oversight 
controls  that  ensure  that  drywell  bypass 
leakage  remains  a  small  fraction  of  the  design 
allowable  leakage  limit  Therefore,  the 
proposed  changes  do  not  significantly 
increase  the  consequences  of  an  accident 
previously  evaluated. 

In  order  to  analyze  the  impact  of  this 
proposal,  the  probability  of  excessive  drywell 
bypass  leakage  is  very  conservatively 
assumed  to  Iw  lE-2  per  year.  A  small  LOCA 
initiator  has  a  frequency  of  occimence  of  lE- 
3  per  year  in  the  GGNS  IPE  [individual  plant 
examination].  The  containment  spray  system 
was  modeled  in  the  GGNS  IPE  and  has  a 
failure  probability  to  function  on  demand  of 
approximately  lE-2  per  year  for  a  LCXIA 
initiator  given  a  core  damage  accident.  The 
resultant  frequency  for  an  overpressure 
feilure  of  containment  due  to  excessive 
drywell  leakage  is  conservatively  estimated 
to  be  less  than  lE-7  per  year.  This  is  a  very 
low  frequency  event,  and  is  on  the  order  of 
the  low  frequency  severe  accident  events 
considered  in  the  GGNS  IPE. 

Since  the  resulting  potential  release  would 
be  much  smaller  than  in  a  severe  accident 
sequence  of  comparable  frequency,  it  is 
clearly  boimded  by  the  GGNS  IPE  analysis 
results.  This  sequence  would  not  increase 
overall  plant  risk.  Therefore,  the  proposed 
changes  do  not  have  any  significant  risk 
impact  to  accidents  previously  evaluated. 

In  the  unlikely  event  of  a  design  basis 
accident,  primary  containment  should 
maintain  its  integrity  as  designed  since  the 
margin  of  safety  is  not  reduced.  Secondary 
containment  integrity,  in  conjimction  with 
the  standby  gas  treatment  system  (SGTS) 
with  redundant  100%  capacity  trains,  would 
also  mitigate  the  consequences  of  a  design 
basis  accident.  SGTS  is  an  engineered  safety 
feature  and  is  described  in  GGNS  UFSAR 
Section  6.5.3. 

7.  The  proposed  change  would  allow 
continued  operation  wi&  an  inoperable 
drywell  airlock  door  interlock  mechanism. 
Having  both  drywell  airlock  doors  open  at 
the  same  time  is  not  an  initiator  of  any 
previously  analyzed  accident.  Therefore,  this 
change  does  not  significantly  increase  the 
frequency  of  such  accidents.  The  proposed 
change  provides  actions  with  appropriate 
compensatory  measures  to  maintain  a  level  of 
safety  equivalent  to  compliance  with  the 
LCO.  These  actions  do  not  result  in  airlock 
function  different  than  assumed  in  any 
accident.  Therefore,  this  change  does  not 
significantly  increase  the  consequences  of 
any  previously  analyzed  accident. 

The  proposed  change  would  allow  the 
temporary  opening  of  the  remaining 
OPERABLE  door  for  the  purpose  of  making 
repairs  to  a  drywell  airlock  door  and  for  a 


limited  period  of  time  for  purposes  other 
than  making  repairs.  This  change  does  not 
affect  the  airlock  design  or  function,  and 
failure  of  an  airlock  is  not  identified  as  the 
initiator  of  any  event  Therefore,  this 
proposed  change  does  not  involve  an 
increase  in  the  probability  of  an  accident 
previously  evaluated.  The  change  to  allow 
the  temporary  opening  of  the  one  OPERABLE 
door  for  the  purpose  of  making  repairs  results 
in  a  j^tential  increase  in  consequences 
should  an  accident  occiur  while  it  is  open, 
but  this  increase  is  minimized  through 
administrative  controls  and  offset  by  the 
avoided  potential  consequences  of  a  transient 
during  shutdown.  The  potential  for  increased 
consequences  resulting  from  the  combination 
of:  (1)  the  frequency  of  experiencing  an 
inoperable  airlock  door  such  that  the 
temporary  opening  of  the  OPERABLE  door  is 
required  for  access  to  repair;  (2)  the  brief 
period  that  the  OPERABLE  door  would  be 
opened  for  access  (typically  on  the  order  of 
one  minute  per  entiy/exit);  (3)  the  proximity 
of  an  individual  to  accomplish  closure;  and 
(4)  the  octnirrence  of  an  event  of  sufficient 
magnitude  to  cause  an  immediate 
containment  pressure  increase  such  that  an 
airlock  door  could  not  be  closed;  is  not 
considered  to  be  significant.  Additionally, 
providing  the  ability  to  eliminate  the 
potential  consequences  of:  (1)  extended 
operation  with  only  one  OPERABLE  door 
closed  (not  allowing  repairs  to  be  made  to 
restore  the  second  door  to  OPERABLE 
status);  and  (2)  the  transient  of  plant 
shutdown  to  follow  (due  to  inability  to 
perform  the  overall  airlock  test);  further 
minimizes  the  consequences.  The  allowance 
is  proposed  have  strict  administrative  control 
wfoch  will  provide  assurance  that  any 
■associated  potential  consequences  are 
minimized.  Finally,  the  allowed  time  for  both 
doors  to  be  open  is  not  expected  to  exceed 
the  crirrently  allowed  time  for  required 
action  when  drywell  integrity  is  determined 
to  not  be  met.  Therefore,  these  proposed 
changes  do  not  involve  a  significant  increase 
in  the  consequences  of  an  accident 
previously  evaluated. 

This  change  would  delete  the  restriction 
which  prevents  use  of  the  generic 
surveillance  extension  allowance  for  drywell 
airlock  leakage  testing.  Drywell  airlock 
leakage  is  not  considered  as  the  initiator  for 
any  previously  evaluated  accidents  and, 
therefore,  revising  the  surveillance  frequency 
will  not  significantly  increase  the  probability 
of  any  previously  evaluated  accident. 

Further,  since  the  change  maintains  testing  to 
verify  that  the  analyzed  airlock  leakage  is  not 
exce^ed  following  an  accident  and  foe 
proposed  change  does  not  alter  foe  response 
of  foe  drywell  to  an  accident,  foe  change 
does  not  increase  foe  consequences  of  any 
previously  analyzed  accident. 

This  change  may  increase  the  surveillance 
time  interval  of  foe  drywell  airlock  leakage 
test.  The  current  specification  requires  that  it 
be  conducted  at  each  COLD  SHUTDOWN  if 
not  conducted  in  foe  previous  6  months.  If 
no  shutdowns  occur  tetween  refuelings,  the 
time  interval  xs  foe  same  as  proposed. 
Therefore,  there  is  no  substantial  change  to 
foe  time  interval.  Further,  there  is  no  effect 
from  a  shutdown  that  would  cause  the 


airlock  capabilities  to  be  reduced.  Therefore, 
this  proposed  change  does  not  involve  an 
increase  in  the  probability  of  an  accident 
previously  evaluated.  Further,  since  the 
change  impacts  only  the  frequency  of 
verification  and  does  not  alter  foe  response 
of  the  ex^iipfrient  to  an  accident,  the  change 
does  not  increase  the  consequences  of  any 
previously  analyzed  accident. 

This  change  would  increase  foe 
surveillance  time  interval  of  the  drywell 
airlock  door  interlock  so  that  it  is  not 
required  to  be  performed  unless  the  drywell 
airlock  doors  are  to  be  opened  for  drywell 
entry.  The  proposed  change  does  not  affect 
the  drywell  airlock  design  or  function. 
Additionally,  a  failure  of  an  airlock  is  not 
identified  as  the  initiator  of  any  event. 
Therefore,  this  proposed  change  does  not 
involve  an  increase  in  the  probability  of  an 
accident  previously  evaluated.  Further,  since 
foe  change  impacts  only  the  frequency  of 
verification  and  does  not  result  in  any  change 
in  the  response  of  foe  equipment  to  and 
accident,  the  change  does  not  increase  the 
consequences  of  any  previously  analyzed 
accidents. 

8.  Calculations  show  that  the  maximum 
possible  leakage  possible  with  failed  drywell 
airlock  seals  woiUd  not  compromise  the 
drywell  safety  function.  The  proposed 
change  does  not  affect  the  dr^ell  airlock 
design  or  function.  Additionally,  a  failure  of 
an  airlock  is  not  identified  as  foe  initiator  of 
any  event.  The  UFSAR  containing  the 
relocated  information  is  maintained  in 
accordance  with  10  CFR  50.59  and  is  subject 
to  the  change  control  provisions  in  the 
Administrative  Controls  section  of  Technical 
Specifications.  Since  any  changes  to  the 
UFSAR  will  be  evaluated  per  the 
requirements  of  10  CFR  50.59,  no  increase 
(significant  or  insignificant)  in  foe 
probability  or  consequences  of  an  accident 
previously  evaluated  will  be  allowed. 
Therefore,  relocation  of  the  airlock  Seal 
OPERABILITY  requirements  to  foe  UFSAR 
does  not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

II.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

1.  The  proposed  changes  to  Technical 
Specification  1.10  are  purely  administrative 
since  foe  intent  is  to  make  foe  numbering 
consistent  with  the  other  proposed  Technical 
Specifications.  Therefore,  this  change  does 
not  create  foe  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

2.  The  proposed  relocation  of  drywell 
leakage  rate  requirements  of  LCO  3.6.2.2  as 
a  supporting  surveillance  for  TS  3/4.6.2.1 
(DRYWELL  INTEGRITY)  is  only  an 
administrative  presentation  change 
consistent  with  the  guidance  of  NUREG-1434 
(Ref.  3).  Therefore,  this  change  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  frum  any  accident 
previously  evaluated. 

3.  The  proposed  relocation  of  requirements 
does  not  involve  a  physical  alteration  of  the 
plant  (no  new  or  different  type  of  equipment 
will  be  installed)  nor  does  it  change  the 
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methods  governing  norms)  plant  operation. 
The  proposed  change  will  not  impose  or 
eliminate  any  requirements.  Adequate 
control  of  the  information  will  be  maintained 
in  the  UFSAR.  Thus,  this  change  does  not 
create  the  possibility  of  a  new  or  differenf 
kind  of  accident  from  any  accident 
previously  evaluated. 

4.  The  proposed  relocation  of  requirements 
does  not  involve  a  physical  alteration  of  the 
plant  (no  new  or  different  type  cff  equipment 
will  be  installed)  nor  does  it  change  the 
methods  governing  normal  pl^t  operation. 
The  proposed  change  will  not  impose  or 
eliminate  any  requirements.  Adequate 
control  of  the  information  will  be  maintained 
in  the  UFSAR.  Thus,  the  change  proposed 
does  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

5.  The  proposed  deletion  does  not  alter 
equipment  design,  equipment  capabilities,  or 
operation  of  the  plant.  Further,  since  the 
change  impacts  only  the  test  frequency  for 
verification  of  leaktightness  and  does  not 
result  in  any  change  in  the  response  of  the 
equipment  to  an  accident,  the  proposed 
change  does  not  create  the  possibility  of  a 
new  or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

6.  The  proposed  change  modifies  the 
surveillance  frequency  for  drywell  bypass 
leakage  and  deletes  an  administrative 
requirement  to  get  NRC  staff  review  and 
approval  of  the  test  schedule.  The  change 
does  not  alter  equipment  design  or 
capabilities.  The  changes  do  not  present  any 
new  or  additional  failure  mechanisms.  The 
dry'well  is  passive  in  nature  and  the 
surveillance  will  continue  to  verify  that  its 
integrity  has  not  deteriorated.  Therefore,  the 
proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

7.  The  proposed  change  does  not  alter 
equipment  design  or  capabilities,  but  do 
allow  operation  of  the  plant  with  equipment 
that  is  incapable  of  performing  its  safety 
function.  However,  the  change  does  include 
compensatory  measures  which  will  maintain 
a  level  of  safety  equivalent  to  the  capabilities 
of  the  equipment.  Drywell  airlocks  are 
designed  and  assumed  to  be  used  for  entry 
and  exit.  Their  operation  does  not  interface 
with  the  reactor  coolant  system  or  any 
controls  w'hich  could  impact  the  reactor 
coolant  pressure  boundary  or  its  support 
systems.  The  change  impacts  the  test 
frequency  for  verification  of  airlock 
leaktightness  and  does  not  result  in  any 
cliange  in  the  response  of  the  equipment  to 
an  accident.  Furthermore,  brief  periods  of 
loss  of  drywell  integrity  are  acknowledged  in 
the  existing  license;  TS  3.6.2.1  allows  1  hour 
to  restore  loss  of  drywell  integrity  prior  to 
requiring  a  plant  shutdown.  Therefore,  the 
proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

8.  The  proposed  relocation  of  requirements 
does  not  affect  the  drywell  airlock  design  or 
function.  Calculations  show  that  the 
maximum  leakage  possible  with  failed 
drywell  airlock  seals  would  not  compromise 


the  drywell  safety  function.  Additionally, 
foiliue  of  an  airlc^  is  not  identified  as  the 
initiator  of  any  event.  Therefore,  the 
proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

HI.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

1.  The  changes  to  Technical  Specification 
1.10  are  purely  administrative  since  the 
intent  is  to  m^e  the  numbering  consistent 
with  the  other  proposed  Technical 
Specifications.  Therefore,  the  proposed 
change  does  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

2.  The  relocation  of  drywell  leakage  rate 
requirements  of  LCO  3.6.2.2  as  a  supporting 
surveillance  for  TS  3/4.6.2.1  (DRYWELL 
INTEGRITY)  is  only  an  administrative 
presentation  change  consistent  with  the 
guidance  of  NUREG-1434  (Ref.  3).  Therefore, 
this  change  does  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

3.  The  relocation  of  requirements  will  not 
reduce  a  margin  of  safety  because  it  has  no 
impact  on  any  safety  analysis  assumptions. 

In  addition,  the  requirements  to  be 
transposed  from  the  TS  to  the  TS  Bases,  * 
UFSAR  or  procedures  are  the  same  as  the 
existing  Technical  Specifications.  Since  any 
future  changes  to  these  requirements  in  the 
TS  Bases,  UFSAR  or  procedures  will  be 
evaluated  per  the  requirements  of  1C  CFR 
50.59,  no  reduction  (significant  or 
insignificant)  in  a  margin  of  safety  will  be 
allowed.  Also,  since  the  proposed  change  is 
consistent  with  NUREG-1434  (Ref.  3)  as 
approved  the  NRC  Staff,  revising  the  TS 

to  reflect  the  approved  level  of  detail  ensures 
no  significant  reduction  in  the  margin  of 
safety. 

4.  The  relocation  of  requirements  will  not 
reduce  a  margin  of  safety  because  it  has  no 
impact  on  any  safety  analysis  assumptions. 

In  addition,  the  requirements  to  be 
transposed  from  the  TS  to  the  TS  Bases, 
UFSAR  or  procedures  are  the  same  as  the 
existing  Technical  Specifications.  Since  any 
future  changes  to  these  requirements  in  the 
TS  Bases,  UFSAR  or  procedures  will  be 
evaluated  per  the  requirements  of  10  CFR 
50.59,  no  reduction  (significant  or 
insignificant)  in  a  margin  of  safety  will  be 
allowed.  Also,  since  the  proposed  change  is 
consistent  with  NUREG-1434  (Ref.  3)  as 
approved  by  the  NRC  Staff,  revising  the  TS 
to  reflect  the  approved  level  of  detail  ensures 
no  significant  reduction  in  the  margin  of 
safety. 

5.  The  pro{>osed  deletion  impacts  only  the 
test  frequency  to  be  used  for  verification  of 
the  drywell  bypass  leakage.  The  limits  on  the 
allowable  leakage  are  not  revised  and  must 
continue  to  be  met.  Therefore,  the  change 
does  not  involve  a  significant  reduction  in 
the  margin  of  safety. 

6.  The  proposed  change  modifies  the 
surveillance  frequency  for  drywell  bypass 
leakage  and  deletes  an  administrative 
requirement  to  get  NRC  staff  review  and 
approval  of  the  test  schedule.  Reliability  of 
dr^ell  integrity  is  evidenced  by  the 
measured  le^age  rate  during  pest  drywell 
bypass  leakage  surveillances.  Appropriate 
design  basis  assumptions  will  be  upheld. 


even  when  combined  with  the 
complementary  l^rpass  leakage  surveillances 
as  proposed.  The^urveillance  acceptance 
leakage  rate  is  10%  of  the  design  a^wable 
drywell  bypass  leakage  limit  of  35,000  scfrn. 
Margins  of  safety  would  not  be  reduced 
unless  leakage  rates  exceeded  the  design 
allowable  drywell  bypass  leakage  limit. 
Therefore,  the  proposed  change  does  not 
reduce  the  margin  of  safety. 

7.  This  change  permits  the  use  of  dedicated 
personnel  to  provide  compensatory  actions 
in  place  of  automatic  equipment  for  a  limited 
time.  These  administrative  controls  continue 
to  provide  an  adequate  drywell  boimdary 
should  an  accident  occur.  Therefore,  the 
proposed  change  does  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

The  design,  functiem.  and  OPERABILITY 
requirements  for  the  dii^ell  airlock  remains 
unchanged  with  this  proposed  revision. 
Dr>'well  leak  rate  limits  are  unaffected.  The 
proposed  change  to  allow  the  temporary 
opening  of  the  one  OPERABLE  door  for  the 
purpose  of  repairing  an  inoperable  airlock 
door  and  for  purposes  other  than  repairing  an 
inoperable  airlock  door  (for  a  limited  time), 
is  not  considered  to  be  a  significant  reduction 
in  the  margin  of  safety.  The  combination  of. 

(1)  the  frequency  of  experiencing  an 
inoperable  airloidi  door  such  that  drywell 
ent^  is  required  for  access  to  repair;  (2)  the 
brief  period  the  OPERABLE  door  would  be 
opened  for  access  (t}rpically  on  the  order  of 
one  minute  per  entry/exit);  (3)  the  proximity 
of  a  dedicated  individual  to  accomplish 
closure;  and  (4)  the  occurrence  of  an  event 
of  sufficient  magnitude  to  cause  an 
immediate  containment  pressure  increase 
such  that  an  airlock  door  could  not  be  closed; 
are  not  considered  to  be  representative  of  a 
significant  reduction  in  the  margin  of  safety. 
Additionally,  providing  the  ability  to 
eliminq)e  any  reduction  in  safety  resulting 
from  the  combination  of:  (1)  extended 
operation  with  only  one  OPERABLE  door 
closed  (not  allowing  repairs  to  be  made  to 
restore  the  second  door  to  OPERABLE 
status);  and  (2)  the  transient  of  plant 
shutdown  to  follow  (due  to  inability  to 
perform  the  overall  airlock  test);  further 
minimizes  any  reduction  in  the  margin  of 
safety.  The  allowance  is  proposed  have  strict 
administrative  control  which  will  provide 
assurance  that  any  associated  safety 
reduction  is  further  minimized.  Finally,  the 
allowed  time  for  both  airlock  doors  to  be 
open  is  not  expected  to  exceed  the  currently 
allowed  time  for  required  action  when 
drywell  integrity  is  determined  to  not  be  met. 
Therefore,  the  proposed  changes  do  not 
reduce  the  margin  of  safety. 

The  proposed  change  affecting  frequency 
of  testing  impacts  only  the  verification  of 
drywell  airlock  leakage.  The  limits  on  the 
allowable  leakage  are  not  revised  and  must 
continue  to  be  met  The  changes  in  testing 
frequency  will  not  reduce  the  reliability  of 
the  drywell  airlock  hardware.  The 
surveillances  will  continue  to  provide 
sufficient  assuraime  of  OPERABILITY. 
Therefore,  the  proposed  changes  do  not 
reduce  the  margin  of  safety. 

8.  The  proposed  change  does  not  adversely 
affect  design  or  performance  of  the  drywell 
or  primary  containment  safety  functions. 


64610 


Federal  Register  /  Vol.  58,  No.  234  /  Wednesday,  December  8,  1993  /  Notices 


Drywell  integrity  will  continue  to  be 
surveilled  by  means  of  the  proposed  periodic 
drywell  bypassdeakage  test,  performance  of 
the  drywell  airlock  door  latching  and 
interlock  mechanism  surveillance,  and 
performance  of  additional  surveillances  ^ 
including  drywell  isolation  valves.  The 
combination  of  these  surveillances  will 
provide  adequate  assurance  that  drywell 
bypass  leakage  will  not  exceed  the  design 
basis  limit.  Evaluation  of  bypass  leakage 
values  for  complete  failure  of  the  drywell 
airlock  door  seals  determined  that  the 
drywell  airlock  door  seals  are  not  required  to 
maintain  the  design  basis  assumption  for 
limited  drywell  bypass  leakage.  Therefore, 
the  proposed  change  does  not  reduce  a 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee’s  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Judge  George  W.  Armstrong 
Library,  Post  Office  Box  1406,  S. 
Commerce  at  Washington,  Natchez, 
Mississippi  39120 

Attorney  for  licensee:  Nicholas  S, 
Reynolds,  Esquire,  Winston  and  Strawn, 
1400  L  Street,  N.W.,  12th  Floor, 
Washington,  DC  20005-3502 

NRC  Project  Director:  William  D. 
Beckner 

Illinois  Power  Company  and  Soyland 
Power  Cooperative,  Inc.,  Docket  No.  50- 
461,  Clinton  Power  Station,  Unit  No.  1, 
DeWitt  County,  Illinois 

0 

Date  of  amendment  request: 

November  4, 1993 

Description  of  amendment  request: 

The  proposed  amendment  would 
modify  Technical  Specification  3/ 

4. 8.1.1,  “AC  Sources-Operating,”  by 
removing  Surveillance  Requirement 
4.8.1.1.2.e.l  from  the  technical 
specifications  and  relocating  it  to  plant 
controlled  programs.  This  surveillance 
requirement  subjects  each  diesel 
generator  to  an  inspection  in  accordance 
with  the  manufacturer’s 
recommendations.  The  proposed  action 
is  consistent  with  the  improved 
Standard  Technical  Specifications  for 
BWR/6  facilities  (NU^G-1434). 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 

As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  presented  below: 

(1)  The  proposed  change  is  consistent  with 
the  improved  Standard  Technical 
Specification  (NUREG-1434)  and  does  not 
result  in  any  changes  to  the  existing  plant 
design.  The  diesel  generators  will  continue  to 
be  inspected  in  accordance  with  the 


manufacturer’s  recommendations  as  part  of 
the  Clinton  Power  Station  preventive 
maintenance  program.  Since  the  change  does 
not  impact  the  ability  of  the  diesel  generators 
and  the  AC  electrical  power  sources  to 
perform  their  function,  this  change  does  not 
result  in  a  significant  increase  in  the 
consequences  of  any  accident  previously 
evaluated.  The  diesel  generators  will 
continue  to  function  as  designed  and  will 
continue  to  be  tested  as  previously  tested. 
Therefore,  the  proposed  change  will  not 
impact  the  probability  of  occurrence  of  any 
accident  previously  evaluated. 

(2)  This  request  does  not  result  in  any 
change  to  the  plant  design  nor  does  it  involve 
a  significant  change  in  current  plant 
operation.  The  diesel  generators  will 
continue  to  be  inspected  as  recommended  by 
the  manufacturer  and  the  remaining 
surveillance  requirements  will  not  be 
changed.  The  change  merely  permits  taking 
credit  for  current  preventive  maintenance 
activities  without  specifically  requiring  the 
inspection  activity  in  the  Technical 
Specifications.  As  a  result,  no  new  failure 
modes  will  be  introduced,  and  the  proposed 
change  will  not  create  the  possibility  of  a 
new  or  difierent  kind  of  accident  from  any 
accident  previously  evaluated. 

(3)  The  proposed  request  does  not 
adversely  impact  the  reliability  of  the  diesel 
generators.  As  stated  above,  the 
manufacturer's  recommended  inspections 
will  continue  to  be  performed.  In  addition, 
the  diesel  generators  will  continue  to  perform 
their  design  functions.  This  request  does  not 
involve  an  adverse  impact  on  diesel 
generator  operation  or  reliability.  Since  the 
diesel  generator  function  is  not  affected  by 
the  proposed  change,  this  request  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee’s  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Vespasian  Warner  Public 
Library,  120  West  Johnson  Street, 
Clinton,  Illinois  61727 

Attorney  for  licensee:  Sheldon  Zabel, 
Esq.,  Schiff,  Hardin  and  Waite,  7200 
Sears  Tower,  233  Wacker  Drive, 

Chicago,  Illinois  60606 

NRC  Project  Director:  James  E.  Dyer 

Illinois  Power  Company  and  Soyland 
Power  Cooperative,  Inc.,  Docket  No.  50- 
461,  Clinton  Power  Station,  Unit  No.  1, 
DeWitt  County,  Illinois 

Date  of  amendment  request: 
November  4, 1993 

Description  of  amendment  request: 
The  proposed  amendment  would 
modify  Technical  Specification  3/ 

4. 8.2.1,  “DC  Sources-Operating,”  by 
deleting  the  requirement  that  the  plant 
be  shut  down  to  perform  the  required 
battery  capacity  or  service  testing. 


Basis  for  proposed  no  significant 
hazards  consideration  determination: 

As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
considerg^oa  which  is  presented  below: 

fl)  The  proposed  change  allows  removal  of 
the  Division  III  or  IV  battery  from  service  for 
testing  during  plant  operation.  Because  of  a 
two-hour  requirement  for  restoration,  it  is  not 
expected  that  Division  I  or  II  batteries  would 
be  removed  from  service  during  plant 
operation.  Removal  of  any  DC  subsystem 
from  service  does  not  render  any  other 
subsystem  inoperable.  Clinton  Power  Station 
Updated  Safety  Analysis  Report  Section  8.3.2 
states  that  the  system  design  allows  for  the 
single  failure  or  loss  of  any  redundant  DC 
subsystem  during  simultaneous  accident  and 
loss  of  offsite  power  conditions  without 
adversely  affecting  safe  shutdown  of  the 
plant.  Since  all  required  functions  for  safe 
shut  down  of  the  facility  in  response  to  an 
accident  can  be  performed  by  the  Division  I 
and  II  DC  subsystems,  permitting  the 
Division  III  or  IV  125  VDC  subsystem  to  be 
out  of  service  during  plant  operation  would 
not  result  in  an  increase  in  the  consequences 
of  any  accidents  previously  evaluated.  Loss 
of  the  DC  Electrical  Distribution  System  is 
not  itself  an  initiator  of  any  previously 
evaluated  accident.  The  proposed  change 
would  therefore  have  no  impact  on  the 
probability  of  occurrence  of  an  accident 
previously  analyzed. 

(2)  This  request  does  not  result  in  any 
change  to  the  plant  design  nor  does  it  involve 
a  change  in  current  plant  operation.  The 
proposed  change  would  have  no  effect  on  the 
way  the  battery  capacity  test  is  performed. 
Maintenance  on  the  Division  III  or  IV  battery 
would  increase  reliability  of  the  affected 
battery,  and  post-modification  testing  would 
ensure  the  battery  is  operable  in  accordance 
with  the  vendor  recommendations  prior  to 
being  returned  to  service.  As  a  result,  no  new 
failure  modes  would  be  introduced,  and  the 
proposed  change  would  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

(3)  The  proposed  request  does  not 
adversely  impact  the  reliability  of  the  DC 
Electrical  Distribution  System.  The 
remaining  three  divisions  of  DC  power  would 
continue  to  perform  the  system’s  design 
function  while  the  Division  III  or  IV  battery 
is  inoperable  for  testing.  Further,  the 
Technical  Specifications  permit  the  Division 
III  and/or  IV  batteries,  as  well  as  the  High 
Pressure  Core  Spray  system  itself,  to  be 
inoperable  for  limited  periods  of  time  during 
reactor  operation.  Since  the  proposed  change 
would  not  adversely  impact  system  operation 
or  reliability,  and  since  the  DC  Electrical 
Distribution  System  function  would  not  be 
adversely  affected  by  the  proposed  change, 
this  request  does  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee’s  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to. determine  that  the 
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amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Vespasian  Warner  Public 
Library,  120  West  Johnson  Street, 
Clinton,  Illinois  61727 

Attorney  for  licensee:  Sheldon  2^bel, 
Esq.,  Schiff,  Hardin  and  Waite,  7200 
Sears  Tower,  233  Wacker  Drive, 

Chicago,  Illinois  60606 

NRC  Project  Director:  James  E.  Dyer . 

Niagara  Mohawk  Power  Corporation, 
Docket  No.  50-410,  Nine  Mile  Point 
Nuclear  Station,  Unit  2,  Oswego 
County,  New  York 

Date  of  amendment  request: 

November  3, 1993 

Description  of  amendment  request: 
The  propdsed  amendment  would 
modify  License  Condition  2.C.(4)  and 
delete  Technical  Specification  (TS)  3/ 
4.3.8,  "Turbine  Overspeed  Protection 
System.”  License  Condition  2.C.(4) 
required  the  licensee  to  submit  for  NRC 
approval  a  turbine  system  maintenance 
program  based  on  the  manufacturer’s 
calculations  of  missile  generation 
probabilities.  The  proposed  change  to 
License  Condition  2.C.(4)  would 
indicate  that  this  requirement  has  been 
satisfied.  The  deletion  of  TS  3/4. 3. 8 
would  provide  the  licensee  with  the 
flexibility  to  implement  the 
manufacturer’s  recommendations  for 
turbine  steam  valve  surveillance  test 
requirements.  The  turbine  steam  valve 
surveillance  test  requirements  based  on 
manufacturer’s  recommendations  would 
be  contained  in  the  Updated  Safety 
Analysis  Report. 

Basis  for  proposea  no  significant 
hazards  consideration  determination: 

As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

The  operation  of  Nine  Mile  Point  Unit  2, 
in  accordance  with  the  proposed 
amendment,  will  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

With  the  approval  of  this  Amendment, 
preventative  maintenance,  testing,  and 
inspections  of  the  Turbine  Overspeed 
Protection  System  will  remain  governed  by 
an  approved  turbine  system  maintenance 
program,  described  in  the  USAR  (Updated 
Safety  Analysis  Report].  To  maintain  turbine 
system  reliability,  controlled  procedures  are 
in  place  implementing  manufacturer’s 
recommendations.  In  evaluating  the  turbine 
system  maintenance  program  (NRC  approved 
by  letter  dated  March  15, 1990  which 
satisfied  License  Condition  2.C(4])  the  Staff 
found  the  overall  probability  of  generating  a 
turbine  missile  at  Nine  Mile  Point  Unit  2  to 
be  less  than  one  in  ten  thousand  (<lE-4) 
events  per  year.  This  probability,  when 


combined  with  a  lE-3  probability  (NUREG 
1048,  Supplement  6,  Appendix  U)  for  missile 
impact  and  essential  system  damage,  yields 
an  overall  probability  of  less  than  one  in  ten 
million  (<lE-7)  events  per  year.  Less  than 
one  in  ten  million  (<lE-7)  events  per  year  is 
an  acceptably  low  probability  according  to 
the  criteria  of  NUREG  0800  and  agrees  with 
the  initial  staff  finding  in  NUREG  1048. 
Consequently,  the  probability  of  a  previously 
evaluated  turbine  missile  accident  will  not 
increase.  ,  ,/* 

The  purpose  of  the  Turbine  Overspeed 
Protection  System  is  prevention  of  an 
overspeed  event,  the  precursor  to  a  potential 
turbine  fragment  missile.  Since  the  purpose 
of  this  system  is  preventative,  it  serves  no 
function  to  mitigate  any  accident  previously 
evaluated  and  thus  does  not  affect  the 
consequences  of  any  analyzed  accident. 

Updating  License  Condition  2.C.(4}  is 
administrative  in  nature  and  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

Accordingly,  the  proposed  amendment 
will  not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated.  * 

The  operation  of  Nine  Mile  Point  Unit  2, 
in  accordance  with  the  proposed 
amendment,  will  not  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

Accidents  which  include  rapid  Turbine 
Stop  Valve  closure  as  a  response  to  some 
initiating  event  are  not  relevant  to  this 
discussion  since  in  those  instances  the  valves 
respond  as  designed. 

The  relevant  accident  resulting  from  a 
failure  of  the  Turbine  Overspeed  Protection 
System  is  a  turbine  fragment  missile  as 
evaluated  in  Section  3.5.1. 3  of  the  Nine  Mile 
Point  Unit  2  Updated  Safety  Analysis  Report. 
Approval  of  this  amendment  would  not 
change  the  operational  characteristics  of 
surveillance  tests  and  would  impose  no  new 
testing  requirements,  but  rather  relocate 
testing  requirements  from  Technical 
Specifications  to  the  USAR.  Updating 
License  Condition  2.C.(4]  is  administrative  in 
nature  and  does  not  alter  intent  of  any 
requirements.  Therefore,  approval  of  this 
amendment  to  delete  Specification  3/4. 3. 8 
and  to  update  the  License  Condition  2.C(4) 
signifying  NRC  approval  would  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  the  turbine  missile  accident 
previously  evaluated. 

The  operation  of  Nine  Mile  Point  Unit  2, 
in  accordance  with  the  proposed 
amendment,  will  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

With  the  approval  of  this  Amendment, 
Niagara  Mohawk  remaihs  committed  to  the 
manufacturer’s  turbine  reliability  program. 
This  turbine  reliability  program  calculates 
the  same  maximum  permissible  probability 
for  generation  of  a  turbine  missile  as 
previously  evaluated.  This  turbine  missile 
generation  probability,  when  combined  with 
a  favorable  turbine  orientation,  results  in  the 
same,  acceptably  low,  overall  probability  of 
turbine  missile  damage  to  essential  systems 
and  does  not  involve  a  reduction  in  the 
margin  of  safety. 


Further,  the  approval  of  this  Amendment 
will  allow  Niagap  Mohawk  to  optimize  the 
performance  of  toting  and  insp^ions  in 
accordance  with  the  manufacturer's 
recommendations  and  operational 
experience.  Implementing  the  manufacturer's 
recommendations  may  lead  to  a  reduced 
frequency  of  certain  steam  valve  surveillance 
tests  and  a  corresponding  reduced 
probability  of  challenges  to  plant  equipment 
and  personnel,  thereby  enhancing  the  margin 
of  safety.  Upxlating  License  Condition  2.C.(4) 
is  administrative  in  nature  and  does  not  alter 
intent  of  any  requirements. 

The  deletion  of  Technical  Specification  3/ 
4.3.8  and  associated  bases  and  an  update 
signifying  satisfaction  of  the  License 
Condition  2.C.(4)  will  not,  therefore,  decrease 
the  margin  of  safety. 

The  NRC  staff  has  Reviewed  the 
licensee’s  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Reference  and  Documents 
Department,  Penfield  Library,  State 
University  of  New  York,  Oswego,  New 
York  13126. 

Attorney  for  licensee:  Mark  J. 
Wetterhahn,  Esquire,  Winston  4  Strawn, 
1400  L  Street,  NW.,  Washington,  DC 
20005-3502. 

NRC  Project  Director:  Robert  A.  Capra 

Northeast  Nuclear  Energy  Company, 
Docket  No.  50-245,  Millstone  Nuclear 
Power  Station,  Unit  1,  New  London 
County,  Connecticut 

Date  of  amendment  request:  October 
15, 1993 

Description  of  amendment  request- 
The  proposed  changes  to  Tables  3.8-1 
and  3.8-2  would  provide  a  maximum 
duration  for  which  the  radioactive 
effluent  monitoring  instrumentation 
may  be  out-of-service  for  the  purpose  of 
maintenance,  performance  of  required 
tests,  checks,  calibrations,  or  sampling 
before  the  applicable  action  statement  is 
entered.  Additionally,  (1)  "sampling”  is 
proposed  to  be  added  to  the 
applicability  statements  witfiin  Tables 
3.8-1  and  3.8-2  as  an  additional  reason 
for  the  radioactive  effluent  monitoring 
instrumentation  to  be  out-of-service  and 
(2)  the  sentence  "Auxiliary  sampling 
must  be  initiated  within  12  hours  of 
initiation  of  this  action  statement”  is 
proposed  to  be  added  to  Action 
Statement  D  for  Table  3.8-2. 

Basis  for  proposed  no  significant 
hazards  consideration  determination. 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 
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NNECO  [Northeast  Nuclear  Energy 
Company]  has  reviewed  the  propo^ 
changes  in  accosBance  with  10CJ1t50.92  and 
has  concluded  that  they  do  not  involve  a 
significant  haeards  consideration  (SHQ.  The 
buis  for  this  conclusion  is  that  the  three 
criteria  of  10CFR50.92(c)  are  sot 
compromised.  The  proposed  charges  do  not 
involve  an  SHC  because  the  changes  would 
not 

1.  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  analyzed. 

These  changes  address  the  operability 
requiremraits  fin  radioactive  effluent 
monitoring  instrumentation  outlined  in 
Tables  3  8-1  and  3.8-2,  and.  Action  St^ement 
D  associated  with  Table  3.8-2  on  page  3/4  8- 
8.  The  addition  of  a  12-hour  channel 
inoperability  time  limit  to  the  applicability 
statements  within  Tables  3.8^1  and  3.8-2 
provides  a  specific  duration  for  which 
radioactive  efflnent  monitoring 
instrumentation  may  be  out-of-service  for  the 
purpose  of  maintenance  and  performance  of 
required  tests,  checks,  calibrations,  and 
sampling  without  entering  the  associated 
action  statement  The  12-hour  time  limit  was 
deemed  appropriate  based  on  previous 
historical  performance  of  the  maintenance  on 
this  instrumentation.  The  inclusion  of 
sampling  to  the  activities  which  may  be 
performed  during  instrument  service 
interruption  is  necessary  to  more  accurately 
reflect  routine  work  currently  performed  on 
these  instruments.  The  addition  of  the 
sentence,  "Auxiliary  sampling  must  be 
initiated  within  12  hours  of  initiation  of  the 
action  statement”  on  page  3/4  8-8  provides 
specific  guidance  for  periods  of  instrument 
inoperability  beyond  that  specified  in  the 
applicability  statements  for  iodine  and 
particulate  samplers.  Auxiliary  sampling  for 
the  Iodine  and  Particulate  Monitoring 
Instrumentation  requires  setup  of  temporary 
monitoring  equipment.  As  such,  the  12-hour 
time  allotment  is  appropriate  for  this  action 
statement 

These  changes  provide  clarification  of  the 
actions  to  be  ^en  during  instrument 
inoperability.  The  radioactive  effluent 
monitoring  instmmentation  is  passive  and 
therefiue  does  not  affect  design  basis 
accident  scenarios.  These  ch^ges  do  not 
invcdve  any  alterations  to  plant  equipment  or 
procedures  which  would  affect  any 
operational  modes  or  accident  precursors. 
Therefore,  the  chmiges  have  no  effect  on  the 
probability  of  occurrence  of  previously 
evaluated  accidents,  and  have  no  effe^  on 
the  consequences  of  previously  evaluated 
accidents. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  analyzed. 

The  changes  described  above  do  not 
involve  physical  modifications  to  the 
radioactive  effluent  monitoring 
instrumentation  and,  therefbte,  do  not  affect 
plant  or  operator  response  to  an  accident. 
The  changes  ckaify  operability  requirements 
associated  with  this  instrumentation,  which 
is  passive  and,  therefore,  cannot  initiate  or 
mitigate  any  type  of  accidmt  The 
instrumentation  serves  to  provide 
radiological  information  to  the  plant 


operates.  As  such,  the  proposed  changes  have 
no  impact  on  design  basis  accidents,  and  the 
changes  will  not  modify  plant  response  or 
create  a  new  or  unanalyzed  event.  No  new 
failure  modes  are  introduced.  , 

V  3.  Involve  a  significant  reduction  in  the 
margin  of  safety. 

These  changes  provide  specific  operability 
requiremmits  fiv  radioactive  effluent 
monitoring  instrumentation  and  do  not  have 
any  impact  on  the  protective  boundaries  and, 
therefore,  have  no  impact  on  the  safety  limits 
for  these  boundaries.  The  instrumentation 
associated  with  these  changes  does  not 
provide  a  safety  function  and  only  serves  to 
provide  radiological  information  to  plant 
operators.  The  instrumentation  has  no  affect 
on  the  operation  of  any  safety-related 
equipment.  No  hardware,  software,  or 
setpoint  changes  are  involved  in  this  wording 
change.  These  changes  provide  more 
definitive  operability  a^  surveillance 
requirements  for  radioactive  effluent 
monitoring  instruments.  As  such,  these 
changes  have  no  impact  on  the  margin  of 
safety.  ' 

TheNRC  staff  has  reviewed  the 
licensee’s  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c}  are 
swished.  Therefore,  the  NRC  staff 
proposes  to  determine  th^  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Boom 
location:  Learning  Resources  Center, 
Thames  Valley  State  Tecimical  College, 
574  New  London  Turnpike,  Norwich, 
Connecticut  06360. 

Attorney  for  licensee:  Gerald  Garfield. 
Esquire,  Day,  Berry  &  Howard, 
CoMselors  at  Law,  City  Place,  Hartford, 
Connecticut  06103-3499. 

NRC  Project  Director:  John  F.  Stolz 

Philadelphia  Electric  Canpimy,  Pid>lic 
Service  Electric  and  Gas  Company, 
Delmarva  Power  and  Light  Conq>any, 
and  Atlantic  Qty  Electric  Company, 
Dockets  Nos.  50-277  and  50-278,  Peach 
Bottom  Atomic  Power  Station,  Units 
Nos.  2  and  3,  York  Coimty, 
PcBiisylvaBia 

Date  of  application  for  amendments: 
October  5, 1993 

Description  of  amendment  request: 
The  amendment  would  revise  the  Plant 
Operating  Review  Committee  (PORC) 
review,  the  Nuclear  Review  Board 
review.  Radiological  Environmental 
Monitoring  Program  requirements, 
position  titles,  and  the  organization 
chart  in  Appendix  B  consistent  with 
Appendix  A. 

^sis  for  proposed  no  sign^cant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a>.  the 
licensee  has  provided  its  anafysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 


1.  The  proposed  changes  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated  because  they  do  not  affect 
operation,  equipment,  or  a  safety  related 
activity  and  are  hence  administrative  in 
nature.  Thvtqi;  these  administrative  changes 
cannot  affect  the  probability  or  consequences 
of  any  accident 

2.  The  proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated 
because  these  changes  are  purely 
administrative  and  do  not  affect  the  plant. 
Therefore,  these  changes  cannot  create  the 
possibility  of  any  accident. 

3.  The  proposed  changes  do  not  involve  a 
significant  reduction  in  a  margin  of  safety 
because  the  changes  do  not  affet  any  safety 
related  activity  or  equipment  These  change 
are  purely  administrative  in  nature  and  do 
not  affect  the  marmn  of  safety.  * 

The  NRC  staff  has  reviewed  the 
licensee’s  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Th«»efore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Government  Publications 
Section.  State  Library  of  Pennsylvania, 
(REGIONAL  DEPOSITORY)  Education 
Building,  Walnut  Street  and 
Commonwealth  Avenue,  Box  1601, 
Harrisburg,  Pennsylvania  17105. 

Attorney  for  licensee: W.  Durham, 
Sr.,  Esquire,  &,  V.P,  and  General 
Counsel,  Philadelphia  Electric 
Company,  2301  Market  Street, 
Philadelphia,  Pennsylvania  19101 
NRC  Project  Director:  Larry  E. 
Nicholson,  Acting 

Philade4>hia  Electric  Company,  Public 
Service  Electric  and  Gas  Company, 
Delmarva  Power  and  Light  Company, 
and  Atlantic  City  Electric  Company, 
Dockets  Nos.  50-277  and  50-278,  Peach 
Bottom  Atomic  Power  Station,  Units 
Nos.  2  and  3,  Yurk  County, 
Pennsylvania 

Date  of  application  for  amendments. 
October  27, 1993 

Description  of  amendment  request: 
The  licensee  proposes  to  change  the 
Technical  Specifications  to  1)  require 
the  Senior  Memager-Operations  to  hold 
a  Senior  Reactor  Operator  (SRO)  license; 
and  2)  delete  the  requirement  for  the  a) 
Plant  Manager  or  Superintendent- 
Operations,  b)  the  Assistant 
Superintendent-Operations,  and  c)  the 
Superintendent-Technical  or  the 
Engineer-Systems  to  hold  an  SRO 
license. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  pHrovided  its  analysis  of  the 
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issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1)  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  oi; 
consequences  of  an  accident  previously 
evaluated. 

The  probability  of  occurrence  of  an 
accident  is  based  in  part  on  the  training  and 
qualification  requirements  applicable  to  the 
personnel  filling  key  plant  management 
positions.  Accordingly,  the  qiialificatlons  and 
scope  of  responsibilities  applicable  to  plant 
management  positions  relative  to  the 
guidance  in  ANSI  N18.1-1971,  as  described 
in  Updated  Final  Safety  Analysis  Report 
(UFSAR)  Section  13.2,  "Organizational 
Structure,”  were  originally  reviewed  and 
approved  by  the  NRC  during  the  initial  plant 
licensing.  Specifically,  UFSAR  Section 
13.2.3,  "Qualifications  of  Nuclear  Plant 
Personnel,”  details  the  following  correlation 
between  plant  management  positions  and  the 
criteria  in  ANSI  N18.1-1971: 

[. . .  See  licensee’s  table  in  application] 

Section  4.2.1,  ‘Plant  Managers,’  of  ANSI 
N18.1-1971  states  in  part  that  ’...  The  plant 
manager  shall  have  acquired  the  experience 
and  training  normally  required  for 
examination  by  the  AEG  for  a  Senior  Reactor 
Operator’s  License...’  unless  the  plant 
organization  includes  one  or  more  persons 
who  are  designated  as  principal  alternates  for 
the  plant  manager  and  who  meet  the  nuclear 
power  plant  experience  and  training 
requirements  established  for  the  plant 
manager.  The  Plant  Manager  can  conform  to 
the  criterion  of  ANSI  N18.1-1971  Section 
4.2.1  without  holding  an  SRO  License  by 
acquiring  nuclear  plant  experience  and 
training.  The  Senior  Manager-Operations  is 
designated  as  a  principal  alternate  to  the 
Plant  Manager.  ANSI  N18.1-1971,  Section 
4.2.2,  'Operations  Manager,’  states  in  part 
that  at  the  time  of ‘...appointment  to  the 
active  position.. .the  operations  manager  shall 
hold  a  Senior  Reactor  Operator’s  License.’ 
Requiring  the  Senior  Manager-Operations  to 
hold  an  SRO  License  will  continue  to  ensure 
conformance  with  this  criterion.  ANSI  N18.1- 
1971,  Section  4.3.2,  ‘Supervisors  Not 
Requiring  AEG  Licenses,’  does  not  include 
any  recommendation  that  these  managers 
have  the  training  to  be  eligible  for,  or  hold, 
an  SRO  license.  ANSI  N18. 1-1971,  Section 
4.2.4,  ‘Technical  Manager,’  does  not  include 
any  recommendation  that  the  Technical 
Manager  have  the  training  to  be  eligible  for, 
or  hold,  an  SRO  License. 

The  proposed  TS  change  would  continue 
to  require  that  the  individual  responsible  for 
the  management  of  plant  operations  as  well 
as  day-to-day  operating  activities  and 
conformance  to  the  operating  license,  TS, 
and  operating  procedures  demonstrate 
detailed  operating  knowledge  and 
successfully  complete  training  required  to 
obtain  and  hold  an  SRO  License,  while 
deleting  the  unnecessary  requirement  that 
the  Plant  Manager  or  the  Assistant 
Superintendent-Operations  or  the 
Superintendent-Technical  or  the  Engineer 
Systems  hold  an  SRO  License.  Also,  licensed 
plant  shift  operators  will  continue  to  report 
to  a  management  position  fiJled  by  an 
individual  who  holds  an  SRO  License. 


Operations  management  and  Technical 
management  personnel  would  continue  to 
maintain  cognizance  of  pertinent  plant, 
procediu^,  and  TS  changes  by  virtue  of  the 
responsibilities  of  their  plant  management 
positions,  TS  required  PORG  meml^rship, 
and  roles  in  the  Emergency  Response 
Organization.  These  responsibilities  include 
review  and  or  approval  of  proposed  new  or 
revised  operating  procedures  and  oversight  of 
LOR  training.  Therefore,  the  qualifications  of 
the  Operations  and  Technical  Management 
personnel  will  remain  at  the  currently 
required  level.  Furthermore,  these  key  plant 
management  individuals  who  will  no  longer, 
[be]  required  to  hold  an  SRO  License  will  be 
able  to  devote  the  time  now  spent  in  LOR 
training  to  increase  their  overview  and 
involvement  in  plant  operation  and  planning 
activities.  Accordingly,  the  probability  of 
occurrence  of  an  accident  previously 
evaluated  in  the  Safety  Analysis  Report 
(SAR)  that  was  based  on  the  training  and 
qualification  of  key  plant  management 
personnel  is  not  increased  by  the  proposed 
change  to  the  current  SRO  License 
requirements. 

The  consequences  of  an  accident 
previously  evaluated  in  the  SAR  could  be  * 
affected  by  the  qualification  of  plant 
management  personnel  to  which  the  plant 
operators  report  via  the  chain  of  command. 

As  explained  above,  the  proposed  TS  change 
to  require  the  manager  in  the  licensed 
operator  chain  of  command  to  hold  an  SRO 
License  will  continue  to  meet  the  guidance 
provided  by  the  applicable  criteria  in  ANSI 
N18.1-1971. 

This  proposed  change  does  not  involve  any 
changes  to  plant  SSG,  or  in  the  manner  in 
which  plant  SSG  [structures,  systems  or 
components]  are  operated,  maintained, 
modified,  tested,  or  inspected.  Therefore,  the 
proposed  TS  change  does  not  increase  the 
consequences  of  accidents  previously 
evaluated  in  the  SAR. 

Accordingly,  as  explained  above,  the 
proposed  TS  change  does  not  involve  an 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

2)  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 

This  proposed  change  involving  the 
qualification  (e.g.,  obtain  and  hold  [an]  SRO 
License]  of  key  plant  management  personnel 
cannot  create  the  possibility  of  a  new  or 
different  type  of  accident  than  previously 
evaluated  in  the  SAR  because  no  substantive 
change  to  the  current  requirements  is 
involved  as  discussed  above.  Also,  because 
the  proposed  TS  change  does  not  involve 
physicd  changes  to  plant  SSG,  the  possibility 
of  creating  a  different  type  of  accident  than 
previously  evaluated  in  the  SAR  cannot  be 
created.  Therefore,  the  possibility  of  a 
different  type  of  accident  than  previously 
evaluated  in  the  SAR  is  qot  created. 

3)  The  proposed  changes  do  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

The  margin  of  safety  of  overall  plant 
operating  activities  is  based  in  pail  on  the  TS 
requirements  that  personnel  serving  in  key 
plant  management  positions  satisfy 
qualification  criteria  specified  in  ANSI 
N18.1-1971.  The  proposed  change  to  the  TS 


does  not  reduce  these  established 
qualifications  that  key  plant  management 
personnel  must  currently  satisfy.  In  addition, 
implementation  of  the  proposed  TS  changes 
will  allow  the  affected  plant  management 
individuals  to  use  the  time  now  spent  in  LOR 
training  (i.e.,  approximately  one  week  out  of 
every  six  week  p>eriod  throughout  the  year) 
to  increase  their  involvement  in  plant 
operational  matters  and  planning  activities. 
Therefore,  the  proposed  TS  change  does  not 
reduce  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee’s  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Boom 
location:  Government  Publications 
Section,  State  Library  of  Pennsylvania, 
(REGIONAL  DEPOSITORY)  Education 
Building,  Walnut  Street  and 
Commonwealth  Avenue,  Box  1601, 
Harrisburg,  Pennsylvania  17105. 

Attorney  for  licensee:  ].  W.  Durham, 
Sr.,  Esquire,  Sr.  V.P.  and  General 
Coimsel,  Philadelphia  Electric 
Company,  2301  Market  Street, 
Philadelphia,  Pennsylvania  19101 

NRC  I^oject  Director:  Larry  E. 
Nicholson,  Acting 

Philadelphia  Electric  Company,  Public 
Service  Electric  and  Gas  Company, 
Delmarva  Power  and  Light  Company, 
and  Atlantic  City  Electric  Company, 
Dockets  Nos.  50-277  and  50-278,  Peach 
Bottom  Atomic  Power  Station,  Units 
Nos.  2  and  3,  York  County, 
Pennsylvania 

Date  of  application  for  amendments: 
October  27, 1993 

Description  of  amendment  request: 
The  licensee  proposes  to  amend  the 
Technical  Specifications  (TS)  to  allow 
one  of  the  required  on-shift  Senior 
Reactor  Operator  (SRO)  positions  to  be 
combined  with  the  required  Shift 
Technical  Advisor  (STA)  position  (i.e., 
dual-role  SRO/STA  position).  The 
proposed  change  will  permit  the 
licensee  to  continue  to  satisfy  the  NRC 
policy  for  engineering  expertise  on  shift, 
using  either  of  the  options  discussed  in 
Generic  Letter  86-04,  "Policy  Statement 
on  Engineering  Expertise  on  Shift,” 
dated  February  13, 1986. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  changes  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
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evaluated  because  implementation  of  the 
proposed  chan§es  will  not  involve  any 
physical  chan|ps  to  plant  SSC  {systems, 
structures  or  components)  or  the  mana«  in 
whidi  these  SSC  are  operated,  maintained, 
modified,  tested,  or  inspected.  Therefore,  tha>s 
proposed  use  of  the  du^-role  SRO/STA 
position  does  not  increase  the  probability  of 
an  accident  previously  evahiated. 

The  consequences  of  an  accident 
previously  equated  could  be  a^cted  by  the 
performance  of  the  individual  filling  the 
dual-role  SRO/STA  position.  However, 
implementation  of  the  proposed  change  will 
result  in  personnel  with  enhanced 
operational  knowledge  being  assigned  to 
perform  the  STA  fiinction  of  providing 
accident  assessment  expertise  and  analyzing 
and  responding  to  off  normal  occurrences 
when  needed.  The  NRC‘s  stated  preference  in 
the  October  28, 1985,  “Policy  Statement  on 
Engineering  Expertise  on  Shift,”  indicates 
that  the  NRC  hu  concluded  that  the 
individual  filling  the  dual-role  SRO/STA 
position  may  p^form  these  functions  better 
than  a  non-licensed  individual  filling  the 
STA  position  even  when  the  SRO/STA  is 
concurrently  functioning  as  one  of  the 
required  shift  SROs.  Furthermore, 
implementation  of  the  proposed  changes  will 
not  affect  the  staffing  or  qualification  of  the 
fire  brigade  members.  Therefore,  the 
propos^  TS  changes  do  not  increase  the 
consequences  of  an  accident  previously 
evaluated. 

2.  The  proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated  because  implementation  of  the 
proposed  TS  changes  will  not  involve 
physical  changes  to  plant  SSC,  or  the 
addition  of  new  SSC.  Furthermore, 
implementation  of  the  proposed  changes  will 
not  adversely  affect  the  manner  in  which 
plant  SSC  are  operated,  maintained, 
modified,  tested,  or  inspected.  Therefore,  the 
possibility  of  a  new  or  different  kind  of 
accident  fiom  any  accident  previously 
evaluated  is  not  created. 

3.  The  proposed  chan^  do  not  involve  a 
significant  reaction  in  a  margin  of  safety 
b^use  the  STA  and  fire  brig^  leader 
positions  will  be  filled  by  appropriately 
quahfied  personnel  and  shift  staffing 
required  by  TS  Table  6.2.1  and 
10CFR50.54(m)(2)  is  maintained. 

The  NRC  staff  has  reviewed  the 
licensee’s  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Government  Publications 
Section,  State  Library  of  Pennsylvania. 
(REGIONAL  DEPOSITORY)  Education 
Building,  Walnut  Street  and 
Commonwealth  Avenue,  Box  1601, 
Harrisburg,  Pennsylvania  17105. 

Attorney  for  licensee:  J.  W.  Durham. 
Sr.,  Esquire,  Sr.  V.P.  and  General 
Counsel.  Philadelphia  Electric 


Company.  2301  Market  Street, 
Philadelphia,  Pennsylvania  19101 

NRC  Project  Director:  Larry  E. 
Nicholson.  Acting 

Philadelphia  Electric  Company,  Piril>lic 
Service  Electric  and  Gas  Company, 
Delmarva  Power  and  Light  Company, 
and  Atlantic  City  Electric  Conqiany, 
Dockets  Not,  50-277  and  50-278,  Peach 
Bottom  Atomic  Power  Station,  Units 
Nos.  2  and  3,  York  County, 

Pennsylvania 

Date  of  application  for  amendments: 
NovembOT  1, 1993 

Description  of  amendment  request: 
llie  proposed  changes  concern  the 
Radiation  Monitoring  Systems  • 

Isolation  and  Initiation  Functions 
section  of  the  Technical  ^lecificatiocs 
(TS)  and  are  necessary  to  support  a 
plant  modification  (h/hxL  5281).  The 
modification  updates  the  obsolete 
control  room  ventilation  radiation 
monitoring  equipment  and  replaces  it 
with  a  microprocessor  based  in-duct 
system. 

The  proposed  administrative  change 
to  the  Seismic  Monitoring 
Instnimfflitation  section  of  the  TS 
revises  page  240v  (Table  4.15),  to 
change  the  title  of  Item  3  from  “Triaxial 
response-Spectrum  Recorders,"  to 
“Central  Recording  and  Analysis 
System."  This  will  then  be  consistent 
with  Item  3  of  page  240u. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 

As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  changes  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  Control  Room  Ventilation  Intake 
Radiation  Monitoring  System  does  not  serve 
as  an  initiator  or  contributor  to  any  accidents 
previously  evaluated.  The  system  provides 
indication  and  detection  of  radioactivity  in 
the  control  room  ventilation  intake  and 
initiates  the  appropriate  trip  logic  to  start  the 
Control  Room  Emergency  Ventilation  (CREV) 
system.  This  modification  increases  the 
number  of  radiation  monitors  and  reduces 
the  overall  complexity  of  the  Control  Room 
Ventilation  Intake  Radiation  Monitc^ing 
System.  The  logic  to  initiate  CREV  is  revised 
from  one  out  of  two  to  one  out  of  two  twice, 
to  reduce  the  number  of  spurious  initiations 
of  CREV. 

The  proposed  seismic  monitoring  changes 
are  purely  administrative  and  will  correct  an 
omission  fiom  a  previourfy  ajjproved  TSCR. 

Therefore,  the  proposed  clranges  do  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 


2.  The  proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated 

The  proposed  Control  Room  Ventilation 
Intake  Radiation  Monitoring  System  changes 
support  modification  5281  which  upgrades 
the  ContrtSFR&om  Ventilation  Intake 
Radiation  Monitoring  System.  The 
modification  replaces  the  obsolete  Control 
Room  Ventilation  Intake  Radiation 
Monitoring  System  equipment  with  state-of- 
the-art  equipment  All  radiation  detectors 
and  monitoring  components  shall  have  equal 
or  better  performance  specifications  and 
qualification  requirements  than  the  existing 
components.  The  new  equipment  to  be 
installed  under  modification  5281  does  not 
introduce  any  new  failure  modes  as 
compared  to  the  existing  equipment 
The  proposed  seismic  monitoring  changes 
are  purely  administrative  and  will  correct  an 
omission  from  a  previously  approved  TSCR. 

Based  on  the  above,  the  proposed  changes 
do  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated. 

3.  The  proposed  changes  do  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

The  current  PBAPS  Technical 
Specifications  require  a  minimum  of  one  (1) 
detector  for  indication  and  alarm  of 
radioactive  air  being  drawn  into  the  Control 
Room  be  operable.  The  associated  Bases  also 
state  that  “control  room  intake  air  filtration 
is  initiated  when  a  trip  signal  from  the 
detectors  is  given."  Currently,  CREV  is 
initiated  via  high  radiation  signals  from 
either  detector  (using  a  one  out  of  two  Ic^ic] 
or  failure  signals  from  both  detectors  or 
failure  of  one  detector  and  low  flow  in  the 
other  detector  sample  line  or  low  flow  in 
both  detector  sample  lines. 

With  the  new  system,  CREV  will  be 
initiated  on  1)  high  radiation  (using  a  one  out 
of  two  twice  logic),  2)  low  flow  in  the  control 
ventilation  duct.  3)  loss  of  power  in  one 
division  at  the  local  radiation  monitoring 
system  (RMS)  panel,  or  4)  downscale/failure 
of  the  RIS  (using  a  one  out  of  two  twice 
logic).  High  radiation,  low  flow  in  the 
ventilation  duct,  loss  of  power  or  downscale/ 
failure  of  an  RIS  will  be  annunciated  in  the 
control  room. 

The  proposed  seismic  monitoring  changes 
are  purely  administrative  eind  will  correct  an 
omission  from  a  previously  approved  TSCR. 

Based  on  the  above,  the  proposed  changes 
do  not  involve  a  significant  reduction  in  a 
margin  of  safety. 

Tlie  NRC  staff  has  reviewed  the 
licensee’s  ai^ysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Government  Publications 
Section,  State  Library  of  Pennsylvania. 
(REGIONAL  DEPOSITORY)  Education 
Building,  Walnut  Street  and 
Commonwealth  Avenue,  Box  1601, 
Harristeirg,  Pennsylvania  17105. 
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Attorney  for  licensee:  J.  W.  Durham, 
Sr.,  Esquire.  Sr.  V.P.  and  General 
Counsel,  Philadelphia  Electric 
Company,  2301  Market  Street, 
Philade^hia,  Pennsylvania  19101 

NRC  rroject  Director.  Larry  E. 
Nicholson,  Acting 

Power  Authority  of  The  State  of  New 
York,  Docket  No.  50-286,  Indian  Point 
Nuclear  Generating  Unit  No.  3, 
Westchester  County,  New  York 

Date  of  amendment  request:  October 
29.  1993 

Description  of  amendment  request: 
The  licensee  has  requested  an 
amendment  to  the  Technical 
Specifications  (TS)  to  revise  Section 
3.10  (Control  Rods  and  Power 
Distribution  Limits)  to  correct  an 
administrative  error  that  resulted  from 
the  issuance  of  TS 

Amendment  No.  103.  SpeciBcally, 

Amendment  No.  103,  wnich  was 
issued  on  September  11, 1990,  relocated 
Figures  3.10-2  (Hot  Channel  Factor 
Normalized  Operating  Envelope)  and 
3.10-4  (Control  Rod  Insertion  Limits) 
from  the  TS  to  the  Core  Operating  Limit 
Report  (COLR).  However,  these  figures 
and  references  to  them  were  not 
removed  from  TS.  The  licensee’s 
amendment  request  will  correct  this 
administrative  error  and  further  clarify 
theTS. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 

As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  the  proposed  license  amendment 
involve  a  significant  increase  in  the 
probability  or  consequences  of  any  accident 
previously  evaluated? 

Response; 

The  proposed  changes  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  any  accident  previously 
evaluated.  The  proposed  changes  are 
administrative  in  nature  ~  aiming  to  provide 
clarity  on  the  status  of  technical  specification 
figures.  The  changes  do  not  affect  plant 
system  operations,  functions,  or  procedures. 

2.  Does  the  proposed  license  amendment 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated? 

Response: 

The  proposed  changes  do  not  create  the 
possibility  of  a  new  tH*  different  kind  of 
accident  from  any  previously  evaluated  since 
they  are  administrative  in  nature.  The 
changes  do  not  introduce  new  systems, 
equipment  or  procedures. 

3.  Does  the  proposed  amendment  involve 
a  significant  reduction  in  a  margin  of  safety? 

Response: 

The  proposed  changes  do  not  involve 
significant  reductions  in  margins  of  safety 
The  changes  are  administrative  in  nature  - 


clarifying  the  status  of  technical  specification 
figures.  The  changes  do  not  affect  system 
operations,  fiinctions,  procedures  or 
setpoints. 

The  NRC  staff  has  reviewed  the 
licensee’s  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards  ' 
consideration. 

Local  Public  Document  Room 
location:  White  Plains  Public  Library, 
100  Martine  Avenue,  White  Plains,  New 
York  10601. 

Attorney  for  licensee:  Mr.  Charles  M. 
Pratt,  10  Columbus  Circle,  New  York, 
New  York  10019. 

NRC  Project  Director:  Robert  A.  Capra 

Public  Service  Electric  ft  Gas  Company, 
Docket  No.  50-354,  Hope  Creek 
Generating  Station,  Salem  County,  New 
Jersey 

Date  of  amendment  request:  October 
18. 1993 

Description  of  amendment  request: 
The  proposed  amendment  extends  the 
surveillance  test  intervals  (STI’s)  and 
allowed  out-of-service  times  (AOTs)  for 
selected  instrumentation. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 

As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below; 

1.  Will  not  involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated. 

Te  justify  the  STI  and  AOT  relaxation  for 
the  selected  instrumentation  mentioned 
above.  GENE-770-06-1-A  (Reference  1)  (see 
October  18, 1993,  application)  demonstrates 
the  similarity  in  components,  configuration, 
and  function  with  previously  reviewed 
instrumentation  fcH'  which  STI  and  AOT 
relaxations  were  approved.  The  analysis  for 
the  previously  approved  STI  and  ACTT 
relaxation  approvals  are  in  NEDC-30851P-A, 
NEDC-31677P-A  (References  3  and  4, 
respectively)  (see  October  18, 1993, 
applicatfon).  When  all  contributing  factors 
are  considraed,  the  net  impact  of 
proposed  changes  is  to  improve  plant  safety. 
These  generic  analyses  have  been  verified  to 
be  applicable  to  the  (Hope  Creek  Generating 
Station]  HOGS  as  indicated  in  Section  III 
above.  (See  October  18,- 1993,  application.] 
Since  the  proposed  changes  have  a  net 
beneficial  impact  on  plant  safety  when  all 
fectors  are  considered,  the  proposed  changes 
will  not  significantly  incmase  the  probability 
or  consequences  of  a  prevknuly  analyzed 
accident  . 

2.  Will  not  create  the  possibility  of  a  new 
or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

Increasing  the  AOTs  and  STls  for  the 
selected  instrumentation  does  not  alter  the 


function  of  the  equipment  nor  involve  any 
type  of  plant  modification.  Additionally,  no 
new  ror^es  of  pint  operation  are  involv^ 
with  these  changes.  The  proposed  changes 
therefore  will  not  create  the  possibility  ^  a 
new  or  difierent  kind  of  accident  from  any 
accident  previously  evaluated. 

3.  Will  not  involve  a  significant  reduction 
in  a  margin  of  safety. 

As  requested  by  the  BWR  Owners’  Group, 
GE  performed  analyses  to  evaluate  the  effect 
of  the  proposed  ch^ges  on  plant  safety.  The 
NRC  staff  has  reviewed  and  approved  the 
generic  studies  contained  in  GE  LTRs 
(Licensing  Topical  Reports]  NEDC-30851P-A. 
NEDC-31677P-A,  and  GENE-770-06-1 -A  and 
has  concurred  with  the  BWR  Owners  Group 
that  the  proposed  changes  do  not 
significantly  affect  the  plant  safety. 
Furthermore,  the  overa^  level  of  plant  safety 
will  be  improved  by  the  proposed  changes. 

It  can  therrfore  be  concluded  that  the 
proposed  changes  will  not  significantly 
reduce  a  margin  of  safety. 

The  NRC  staff  lias  reviewed  the 
licensee’s  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Pennsville  Public  Library,  190 
S.  Broadway,  Pennsville,  New  Jersey 
08070 

Attorney  for  licensee:  M.  J, 
Wetterhahn,  Esquire,  Winston  and 
Straum,  1400  L  Street.  NW., 

Washington,  DC  20005-3502 

NRC  Project  Director:  Larry  E. 
Nicholson,  Acting 

Public  Service  Electric  ft  Gas  Company, 
Docket  No.  50-354,  Hope  Creek 
Generating  Station,  SaJon  County,  New 
Jersey 

Date  of  amendment  request:  October 
18. 1993 

Description  of  amendment  request; 
The  proposed  amendment  extends  the 
surveillance  test  intervals  (STTs)  and 
allowed  oiit-of-service  times  (AOTs)  for 
the  isolation  actuation  instrumentation 
at  the  Hope  Creek  Generating  Station. 

Basis  for  proposed  no  significant 
hazards  consideration  determination. 

As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Will  not  involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated. 

The  proposed  changes  to  the  isolation 
actuation  instrumentation  were  judged  to 
potentially  affect  plant  safety  throu^  their 
impact  on  the  isolation  feihire  frequency 
(IFF).  The  generic  analyses  crmtaiaed  in 
Licensing  Topical  Report  (LTR)  N'EDC- 
30851P-A,  Supplement  2  and  LTR  NEDC- 
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31677P-A  assessed  the  impact  of  changing 
the  isolation  actuation  instrumentation 
surveillance  teet  intervals  (STIs)  and  allowed 
out-of-service  times  (AOTs)  on  the  IFF.  The 
analyses  contained  in  these  LTRs 
demonstrate  that  the  proposed  changes  have 
a  negligible  effect  on  the  IFF,  and  when  all 
contributing  fectors  are  considered,  the  net 
impact  of  the  proposed  changes  is  to  improve 
plant  safety.  These  generic  analyses  have 
been  verified  to  be  applicable  to  the  HCX^S 
[Hope  Creek  Generating  Station]  as  indicated 
in  Section  III  above.  [See  October  18, 1993, 
application).  Since  the  proposed  changes  do 
not  significantly  affect  die  IFF  and  have  a 
beneficial  impact  on  plant  safety  when  all 
factors  are  considered,  the  proposed  changes 
will  not  signihcantly  increase  the  probability 
or  consequences  of  a  previously  analyzed 
accident. 

2.  Will  not  create  the  possibility  of  a  new 
or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

Increasing  the  AOTs  and  STIs  for  the 
isolation  actuation  instrumentation  does  not 
alter  the  function  of  the  equipment 
performing  the  isolation  functions  nor 
involve  any  type  of  plant  modification. 
Additionally,  no  new  modes  of  plant 
operation  are  involved  with  these  changes. 
The  proposed  changes  therefore  will  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  frtim  any  accident 
previously  evaluated. 

3.  Will  not  involve  a  significant  reduction 
in  a  margin  of  safety. 

The  proposed  changes  to  the  isolation 
actuation  instrumentation  were  judged  to 
potentially  affect  plant  safety  throu^  their 
impact  on  the  IFF.  As  requested  by  the  BWR 
Ovraers’  Group,  GE  performed  analyses  to 
evaluate  the  effect  of  the  proposed  changes 
on  the  IFF.  The  NRG  staff  has  reviewed  and 
approved  the  generic  study  contained  in 
LTRs  NEDC-30851P-A,  Supplement  2  and 
NEDC-31677P-A  and  has  concurred  with  the 
BWR  Owners  Group  that  the  proposed 
changes  do  not  significantly  affect  the  IFF. 
Furthermore,  the  overall  level  of  plant  safety 
will  be  improved  by  the  proposed  changes. 

It  can  therefore  be  concluded  that  the 
proposed  changes  will  not  significantly 
reduce  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee’s  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Pennsville  Public  Library,  190 
S.  Broadway,  Pennsville,  New  Jersey 
08070 

Attorney  for  licensee:  M.  J. 
Wetterhahn,  Esquire,  Winston  and 
Strawn,  1400  L  Street,  NW., 
Washington,  DC  20005-3502 

NRC  Project  Director:  Larry  E. 
Nicholson,  Acting 


Tennessee  Valley  Authority,  Docket 
Nos.  50-259,  50-260  and  50-296,  Browns 
Ferry  Nuclear  Plant,  Units  1, 2,  and  3, 
Limestone  County,  Alabama 

Date  of  amendment  request: 

September  30, 1993  (TS  345) 

Description  of  amendment  request: 

The  proposed  amendment  would  delete 
conditions  ft'om  the  Browns  Ferry  Units 
1,  2,  and  3  licenses  which  require 
maintenance  of  positive  access  controls 
for  the  containment  in  accordance  with 
10  CFR  73.55(d)(8).  and  deletes  a 
redundant  condition  ft-om  the  Unit  3 
license. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 

As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below; 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  administrative  change  to  the 
operating  licenses  does  not  involve  any 
physical  alterations  of  plant  configuration, 
changes  to  setpoints,  or  changes  to  any 
op>erating  parameters.  The  proposed  change 
does  not  increase  the  frequency  of  the 
precursors  to  design  basis  events  or 
operational  transients  analyzed  in  the 
Browns  Ferry  Final  Safety  Analysis  Report. 
The  change  does  not  alter  the  designation  of 
BFN  [Browns  Ferry  Nuclear  Plant] 
containment  as  a  vital  area,  or  alter  the  NRC- 
approved  measures  set  forth  in  the  BFN 
Physical  Security  Plan  pertaining  to  the 
requirements  of  10  CFR  73.55(d)(8). 
Therefore,  the  proposed  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  proposed  administrative  change  to  the 
operating  licenses  does  not  change  any 
security  requirements  currently  in  place  at 
BFN.  The  proposed  change  does  not  alter  the 
requirement  to  comply  with  10  CFR 
73.55(d)(8).  The  change  only  deletes  a 
duplicative  license  condition  and  removes  a 
statement  which  is  no  longer  necessary  to 
ensure  compliance  with  the  requirements  of 
10  CFR  73.55(d)(8).  Therefore,  the  proposed 
change  does  not  create  the  possibility  of  a 
new  or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a 

margin  of  safety. 

The  proposed  administrative  change  to  the 
operating  licenses  does  not  change  or  reduce 
the  effectiveness  of  any  security/safeguards 
measures  currently  in  place  at  BFN.  The 
proposed  change  would  not  remove  the 
requirement  to  comply  with  10  CFR 
73.55(d)(8).  Therefore,  the  proposed  change 
does  not  involve  a  significant  reduction  in  a 
margin  of  safety. 


The  NRC  has  reviewed  the  licensee’s 
analysis  and,  based  on  this  review,  it 
appears  that  the  three  standards  of  10 
CFR  50.92(c)  are  satisfied.  Therefore,  the 
NRC  staff  proposes  to  determine  that  the 
amendm^hrequest  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Athens  Public  Library,  South 
Street,  Athens,  Alabama  35611 
Attorney  for  licensee:  General 
Counsel,  Tennessee  Valley  Authority, 

400  West  Summit  Hill  Drive,  ET  llH, 
Knoxville,  Tennessee  37902 
NRC  Project  Director:  Frederick  J. 
Hebdon 

Wolf  Creek  Nuclear  Operating 
Corporation,  Docket  No.  50-482,  Wolf 
Creek  Generating  Station,  Coffey 
County,  Kansas 

Date  of  amendment  request:  October 
27, 1993 

Description  of  amendment  request: 

The  proposed  amendment  adds  a 
footnote  to  Technical  Specification 
4.6.1.2.a  to  allow  a  one  time  extension 
of  the  test  interval  for  the  Type  A 
overall  integrated  containment  leakage 
rate  surveillance.  The  extension  would 
allow  the  third  Type  A  test  of  the  first 
10-year  service  period  to  be  delayed 
imtil  the  eighth  refueling  outage  but  no 
later  than  March  31, 1996.  The 
extension  would  allow  the  third  test  to 
be  performed  approximately  54  months 
after  the  second  test  instead  of  the 
currently  allowed  maximum  period  of 
50  months. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 

As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  emalysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

This  exemption  applies  to  the  ILRT 
[integrated  leak  rate  testing]  and  does  not 
affect  the  local  leak  rate  testing  of 
containment  penetrations  and  isolation 
valves  where  the  majority  of  the  leakage 
occurs.  The.  allowable  containment  leakage 
used  in  the  accident  analysis  for  offsite 
doses,  L.,  is  0.2  wt.%/day  and  for 
conservatism  the  leakage  is  limited  to  75%  L* 
to  account  for  the  possible  degradation  of 
containment  leakage  barriers  between  tests. 
Based  on  the  “as-left”  leakage  data  for  the 
past  two  ILRTs,  the  additional  time  period 
added  to  the  testing  interval  would  not 
adversely  impact  the  containment  leakage 
barriers  to  where  degradation  would  cause 
leakage  to  exceed  that  assumed  in  the 
accident  analysis. 

2.  The  proposed  change  does  not  create  the 
possibility  of.  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 


Federal  Register  /  Vol.  58,  No.  234  /  Wednesday,  December  8,  1993  /  Notices 


64617 


There  are  do  design  changes  being  made 
that  would  create  a  new  type  of  accident  or 
malfunction  and  the  method  and  manner  of 
plant  operation  remain  unchanged.  The 
change  to  the  Surveillance  Requirement  is  a 
one  time  exemption  to  extend  the 
surveillance  Interval  for  performance  of  the 
third  ILRT. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  the  margin  of 
safety. 

There  are  no  changes  being  made  to  the 
safety  limits  or  safety  system  settings  that 
would  adversely  impact  plant  safety.  The 
change  is  a  one  time  exemption  to  ext^id  the 
time  interval  for  performing  a  ILRT 
approximately  4  months  beyond  the  current 
maximum  interval.  This  change  does  not 
reduce  any  technical  specification  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
hcensee’s  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
Locations:  Emporia  State  University, 
William  Allen  White  Libreuy,  1200 
Commercial  Street,  Emporia,  Kansas 
66801  and  Washburn  University  School 
of  Law  Library,  Topeka,  Kansas  66621 

Attorney  for  licensee:  Jay  Silb^,  Esq., 
Shaw,  Pittman,  Potts  and  Trowbridge, 
2300  N  Street,  N.W.,  Washington,  D.  C. 
20037 

NRC  Project  Director:  Suzanne  C. 

Black 

Previously  Published  Notices  of 
Consideration  of  Issuance  of 
Amendments  to  Facility  Operating 
Licenses,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  following  notices  were  previously 
published  as  separate  individual 
notices.  The  notice  content  was  the 
same  as  above.  They  were  published  as 
individual  notices  either  because  time 
did  not  allow  the  Commission  to  wait 
for  this  biweekly  notice  or  because  the 
action  involved  exigent  circumstances. 
They  are  repeated  here  because  the 
biweekly  notice  lists  all  amendments 
issued  or  proposed  to  be  issued 
involving  no  significant  hazards 
consideration. 

For  details,  see  the  individual  notice 
in  the  Federal  Register  on  the  day  and 
page  dted.  Hiis  notice  does  not  extend 
the  notice  period  of  the  original  notice. 


Northeast  Nuclear  Energy  Company, 
Docket  No.  50^23,  Millstone  Nuclear 
Power  Station,  Unit  No.  3,  New  London 
County,  ConnecticBt 

Date  of  amendment  request- 
November  4, 1993,  as  supplemented 
November  4, 1993. 

Description  of  amendment  request: 
The  proposed  amendment  would 
increase  the  required  supplementary 
leak  collection  and  release  system 
(SLCRS)  drawdown  time  from  60 
seconds  to  120  seconds  and  increase  the 
required  vacuum  to  0.4  inches,  based  on 
compensating  reductions  in 
containment  leak  rate.  Date  of 
publication  of  individual  notice  in 
Federal  Register:  November  12, 1993 
(58  FR  60072) 

Expiration  date  of  individual  notice: 
December  13, 1993 

Local  Public  Document  Room 
location:  Learning  Resources  Center, 
Thames  Valley  State  Technical  Collie, 
574  New  London  Turnpike,  Norwich, 
Connecticut  06360. 

Notice  of  Issuance  of  Amendments  to 
Facility  Operating  Licenses 

During  the  period  since  publication  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations. 

The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in 
10  CFR  Chapter  I,  which  are  set  forth  in 
the  license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  A  Hearing  in 
connection  with  these  actions  was 
published  in  the  Federal  Register  as 
indicated. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Hiarefore,  pursu€mt 
to  10  CFR  51.22(b),  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Cominis»on  has 
prepared  an  environmental  assessment 
under  the  special  circumstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  fiirther  details  with  respect  to  the 
action  see  (1)  the  applications  for 


amendment,  (2)  the  amendment,  and  (3) 
the  Commissicm's  related  letter.  Safety 
Evaluation  and/or  Environmental 
Assessment  as  indicated.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  NW.,  Washington,  DC  ^555,  and 
at  the  local  public  document  rooms  for 
the  particular  facilities  involved. 

Arizona  Public  Service  Company,  et  al.. 
Docket  No.  50-528,  Palo  Verde  Nuclear 
Generating  Station,  Unit  1.  Maricopa 
County,  Arizona 

Date  of  application  for  amendment: 
Septemfc^  8, 1993  * 

mef  description  of  ^nendment:  The 
amendment  adds  a  me^odology 
supplement  mtitled,  “System  80™  Inlet 
Flow  Distribution,”  to  the  list  of 
methods  used  to  determine  the  core 
operating  limits. 

Date  of  issuance:  November  19, 1993 

Effective  date:  November  19, 1993 
*  Amendment  No.:  72 

Facility  Operating  License  No.  NPF- 
41:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Registen  October  15. 1993  (58  FR 
53585) 

The  Commission’s  related  evaluatimi 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  November  19, 
1993. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Phoenix  Public  Library,  12 
East  McDowell  Road,  Phoenix,  Ari2U3nd 
85004 

Commonwealth  Edison  Company, 
Docket  Nos.  50-295  and  50-304,  Zion 
Nuclear  Power  Station  Units  1  and  2, 
Lake  County,  Illinois 

Date  of  application  for  amendments: 
April  27, 1993 

Brief  description  of  amendments:  The 
amendments  revise  Ae  reactor 
protection  and  engineered  safeguards 
and  limiting  safety  system  settings  of 
the  Techni(^  Specifications  by:  (1) 
adding  steam  generator  overfill 
protection  requirements,  and  (2) 
modifying  the  equations  for  the 
overpower  delta  T  ((M’DT)  and 
overtemperature  delta  T  (OTDT) 
protective  functions. 

Date  of  issuance:  November  15, 1993 

Effective  date:  Immediately,  to  be 
implemented  within  30  days. 

Amendment  Nos.:  150  and  138 

Facility  Operating  License  Nos.  DPR- 
39  and  DPR-48.  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  m  Federal 
Registen  October  13, 1993  (58  FR 
52981) 
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The  Commission’s  related  evaluation 
of  the  amendjpents  is  contained  in  a 
Safety  Evaluation  dated  November  15, 
1993. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Boom 
location:  Waukegan  Public  Library,  128 
N.  County  Street,  Waukegan,  Illinois 
60085. 

Connecticut  Yankee  Atomic  Power 
Company,  Docket  No.  50-213,  Haddam 
Neck  Plant,  Middlesex  County, 
Connecticut;  and  Northeast  Nuclear 
Energy  Company,  Docket  Nos.  50-245, 
50-336,  and  50-423,  Millstone  Nuclear 
Power  Station,  Units  1, 2,  and  3,  New 
London  County,  Connecticut 

Date  of  application  for  amendments: 
July  16, 1993 

Brief  description  of  amendments:  The 
amendments  revise  the  Technical 
Specifications  to  change  the  submittal 
frequency  of  the  Radioactive  Effluent 
Release  Report  from  semiannual  to 
annual  to  be  submitted  by  May  1  of  each 
year,  and  also,  consolidates  the 
Radioactive  Effluent  Release  Report  and 
the  Radioactive  Effluents  Dose  Report 
into  a  single  annual  report  entitled 
Radioactive  Effluent  Report. 

Date  of  issuance:  November  23, 1993 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days. 

Amendment  Nos.:  170,  69, 169,  and 
86 

Facility  Operating  License  Nos.  DPR- 
61,  DPR-21,  DPR-65,  and  NPF-49. 
Amendments  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register.  September  1, 1993  (58  FR 
46226) 

The  Commission’s  related  evaluation 
of  this  amendment  is  contained  in  a 
Safety  Evaluation  dated  November  23, 
1993. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Boom 
location:  Russell  Library,  123  Broad 
Street,  Middletown,  Connecticut  06457 
for  the  Haddam  Neck  Plant;  and  the 
Learning  Resources  Center,  Thames 
Valley  State  Technical  College,  574  New 
London  Turnpike,  Norwich, 

Connecticut  06360  for  Millstone  Units 
1,  2,  and  3. 

Consumers  Power  Company,  Docket 
No.  50-155,  Big  Rock  Point  Plant, 
Charlevoix  County,  Michigan 

Date  of  application  for  amendment: 
August  6, 1993 

Brief  description  of  amendment:  The 
amendment  changes  the  Technical 
Specifications  to  implement  a 


reorganization  of  the  Big  Rock  Point 
stafi. 

Date  of  issuance:  November  15, 1993 
Effective  date:  November  15, 1993 
Amendment  No.:  112 
Facility  Operating  License  No.  DPR-6. 
Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register.  October  13, 1993  (58  FR 
52983). 

The  Commission’s  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  November  15, 
1993. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Boom 
location:  North  Central  Michigan 
College,  1515  Howard  Street,  Petoskey, 
Michigan  49770. 

Entergy  Operations,  Inc.,  Docket  No. 
50-382,  Waterford  ^eam  Electric 
Station,  Unit  3,  St.  Charles  Parish, 
Louisiana 

Date  of  amendment  request:  August  5, 
1993 

Brief  description  of  amendment:  The 
amendment  revised  the  Technical 
Specifications  for  the  Containment 
Spray  System  to  clarify  the 
requirements  for  Applicability  in  Mode 
4  and  to  increase  the  testing  interval  for 
verifying  that  each  containment  spray 
nozzle  is  unobstructed. 

Date  of  issuance:  November  17, 1993 
Effective  date:  November  17, 1993 
Amendment  No.:  89 
Facility  Operating  License  No.  NPF- 
38.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register.  September  15, 1993  (58  FR 
.48383) 

The  Commission’s  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  November  17, 
1993. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Boom 
location:  University  of  New  Orleans 
Library,  Louisiana  Collection,  Lakefront, 
New  Orleans,  Louisiana  70122. 

Entergy  Operations,  Inc.,  Docket  No. 
50-382,  Waterford  Steam  Electric 
Station,  Unit  3,  St.  Charles  Parish, 
Louisiana 

Date  of  amendment  request: 
September  7, 1993,  as  supplemented 
September  24, 1993 
Brief  description  of  amendment:  The 
amendment  revised  Technical 
Specifications  for  the  incore  detection 
system  to  allow  less  than  75%  but  more 
than  50%  of  the  incore  locations  to  be 
operable  provided  the  appropriate 


penalties  are  applied  to  the  core 
operating  limit  supervisory  system 
(CDLSS)  and  the  core  protection 
calculators  (CPCs).  This  change  is 
effective  for  the  remainder  of  the  current 
Fuel  Cy(rfaf'6i  ‘ 

Date  of  issuance:  November  18, 1993 
Effective  date:  November  18, 1993 
Amendment  No.:  90 
Facility  Operating  License  No.  NPF- 
38.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register.  October  13, 1993  (58  FR 
52984) 

■  The  Commission’s  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  November  18, 
1993. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Boom 
location:  University  of  New  Orleans 
Library,  Louisiana  Collection,  Lakefront, 
New  Orleans,  Louisiana  70122. 

Entergy  Operations,  Inc.,  Docket  No. 
50-382,  Waterford  Steam  Electric 
Station,  Unit  3,  St.  Charles  Parish, 
Louisiana 

Date  of  amendment  request:  October 
21, 1992 

Brief  description  of  amendment:  The 
amendment  revised  the  Technical 
Specifications  on  component  cooling 
water  (CCW)  radiation  monitors  to 
clearly  distinguish  between  the 
monitors  and  to  remove  the  requirement 
for  monitor  A/B  during  Modes  5  and  6 
where  operation  is  difficult  due  to  low 
flow  in  foe  CCW  line  from  containment. 
Date  of  issuance:  November  22, 1993 
Effective  date:  November  22, 1993 
Amendment  No.:  91 
Facility  Operating  License  No.  NPF- 
38.  Amendment  revised  foe  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Registen  November  25, 1992  (57  FR 
55580) 

The  Commission’s  related  evaluation 
of  foe  amendment  is  contained  in  a 
Safety  Evaluation  dated  November  22, 
1993.I11NO  significant  hazards 
consideration  comments  received:  No. 

Local  Public  Document  Boom 
location:  University  of  New  Orleans 
Library,  Louisiana  Collection,  Lakefront, 
New  Orleans,  Louisiana  70122. 

Florida  Power  and  Light  Company, 
Docket  Nos.  50-250  and  50-251,  Turkey 
Point  Plant  Units  3  and  4,  Dade  County, 
Florida 

Date  of  application  for  amendments; 
July  20, 1993 

Brief  description  of  amendments: 
These  amendments  implement  new  10 
6fR  Part  20  requirements  relating  to 
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radiological  effluent  releases,  and 
change  the  frequency  of  reporting  the 
release  of  radioactive  effluents  from 
semi-anntial  to  annual. 

Date  of  issuance:  November  18, 1993 
Effective  date:  November  18, 
1993Amendment  Nos.  157  and 
ISlFacility  Operating  Licenses  Nos. 
DPR-31  and  DPR-41;  Amendments 
revised  the  Technical  Specifications. 

,  Date  of  initial  notice  in^Federal 
Register:  August  18, 1993  (58  FR  43926) 
The  Commission’s  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  November  18, 
1993 

No  significant  hazards  consideration 
comments  received:  No  . 

Local  Public  Document  Hoorn 
location:  Florida  Interoational 
University,  University  Park,  Miami, 
Florida  33199. 

Maine  Yankee  Atomic  Power  Company, 
Docket  No.  50*309,  Maine  Yankee 
Atomic  Power  Station,  Lincoln  County, 
Maine 

Date  of  application  for  amendment: 
June  7, 1993,  as  supplemented  on 
October  1, 1993. 

Brief  description  of  amendment:  This 
amendment  modifies  Technical 
Specification  (TS)  4.6.A,  Safety 
Injection  and  Containment  Spray 
Systems,  to:  1)  require  quarterly,  vice 
monthly,  testing  of  automatic  core 
flooding  and  containment  spray  valves, 
2)  require  that  containment  isolation 
valves  not  tested  quarterly  during 
reactor  operation  be  tested  during  the 
next  refueling  outage,  and  3)  require  an 
air  flow  test  of  all  containment  spray 
nozzles  every  10  years,  twice  every  5 
years.  This  amendment  also  modifies  TS 
4.6.B,  Emergency  Feedwater  Pumps,  to 
require  quarterly,  vice  monthly  testing 
of  emergency  and  auxiliary  feedwater 
pumps.  Finally,  minor  editorial  changes 
are  made  in  TS  4.6.A  and  B  to  clarify 
existing  requirements.  • 

Date  of  issuance:  November  5, 1993 
Effective  date:  November  5, 1993 
Amendment  No.:  143 
Facility  Operating  License  No.  DPR- 
36:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  July  21, 1993  (58  FR  39053) 
The  Commission’s  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  November  5, 
1993. 

No  significant  hazards  consideration 
comments  received:  No 
Local  Public  Document  Room . 
location:  Wiscasset  Public  Library,  High 
Street,  P.O.  Box  367,  Wiscasset,  Maine 
04578. 


Niagara  Mohawk  Power  Corporation, 
Docket  No.  50-410,  Nine  Mile  Point 
Nuclear  Station,  Unit  2,  Oswego 
County,  New  York 

Date  of  application  for  amendment: 
May  7, 1993,  as  superseded  September 
28, 1993. 

Brief  description  of  amendment:  The 
amendment  adds  a  new  Technical 
Specification  (TS)  3/4.10.7,  “Inservice 
Leak  and  Hydrostatic  Testing,”  to  Nine 
Mile  Point  Nuclear  Station,  Unit  2,  TSs. 
The  amendment  also  includes 
corresponding  changes  to  the  TS  Index, 
Table  1.2,  and  provides  Bases  for  TS  3/ 
4.10.7.  The  added  TS  3/4.10.7  permits 
the  unit  to  remain  in  OPERATIONAL 
CONDITION  4  with  average  reactor 
coolant  temperature  being  increased 
above  200°F  during  reactor  coolant 
system  inservice  leak  or  hydrostatic 
tests  provided  the  maximum  reactor 
coolant  temperature  does  not  exceed 
212°F  and  the  following 
OPERATIONAL  CONDITION  3  TSs  are 
being  met;  (a)  TS  3.3.2,  “Isolation 
Actuation  Instrumentation,”  Functions 
l.a.2,  l.b,  and  3.a  and  b  of  Table  3.3.2- 
1;  (b)  TS  3.6. 5.1,  "Secondary 
Containment  Integrity,”  (c)  TS  3. 6. 5. 2, 
“Secondary  Containment  Automatic 
Isolation  Dampers;”  and  (d)  TS  3.6.5. 3, 
“Standby  Gas  Treatment  System.” 

Date  of  issuance:  November  12, 1993 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days. 

Amendment  No.:  53 

Facility  Operating  License  No.  NPF- 
69:  Amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Registen  Jtme  9, 1993  (58  FR  32386)  and 
renoticed  October  13, 1993  (58  FR 
52990) 

The  Commission’s  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  November  12, 
1993. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Reference  and  Documents 
Department,  Penfield  Library,  State 
University  of  New  York,  Oswego,  New 
York  13126. 

Philadelphia  Electric  Company,  Docket 
Nos.  50-352  and  50-353,  Limerick 
Generating  Station,  Units  1  and  2, 
Montgomery  County,  Pennsylvania 

Date  of  application  for  amendments: 
July  16, 1993 

Brief  description  of  amendments:  The 
amendments  revise  the  Technical' 
Specifications  contained  in  Appendix  A 
of  the  Operating  Licenses,  to  allow  one 
of  the  required  on-shift  Senior  Reactor 


Operator  positions  to  be  combined  with 
the  required  Shift  Technical  Advisor 
position. 

Date  of  issuance:  November  15, 1993 

Effective  date:  November  15, 
1993Amendment  Nos.  64  and  29  . 

Facility  Operating  License  Nos.  NPF- 
39  and  NPF-85.  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Fcideral 
Registen  September  15, 1993  (58  FR 
48387) 

The  Commission’s  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  November  15, 
1993. 

No  significant  ba^rds  consideration 
comments  received?  No 

Local  Public  Document  Room 
location:  Pottstown  Public  Library,  500 
High  Street,  Pottstown,  Pennsylvania 
19464. 

Philadelphia  Electric  Company,  Public 
Service  Electric  and  Gas  Company 
Delmarva  Power  and  Light  Company, 
and  Atlantic  City  Electric  Company, 
Docket  Nos.  50-277  and  50-278,  Peach 
Bottom  Atomic  Power  Station,  Unit 
Nos.  2  and  3,  York  County, 
Pennsylvania 

Date  of  application  for  amendments: 
August  20, 1993 

Brief  description  of  amendments: 
These  amendments  revised  the 
surveillance  requirements  for  the 
standby  gas  treatment  system  (SGTS) 
charcoal  filter  deluge  system.  The 
revised  surveillance  requirements 
reflect  a  planned  modification  of  the 
deluge  system  actuation  from  an 
automatic  to  a  manual  operation. 

Z5afeo/ issuance:  November  16, 1993 

Effective  date:  As  of  its  date  of 
issuance  and  shall  be  implemented 
within  90  days  of  the  date  of 
issuance.Amendments  Nos.:  181  and 
186 

Facility  Operating  License  Nos.  DPR- 
44  and  DPR-56:  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  September  15, 1993  (58  FR 
48387) 

The  Commission’s  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  November  16, 
1993. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Government  Publications 
Section,  State  Library  of  Pennsylvania, 
(REGIONAL  DEPOSITORY)  Education 
Building,  Walnut  Street  and 
Commonwealth  Avenue,  Box  1601, 
Harrisburg,  Pennsylvania  17105. 
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Public  Service  Electric  &  Gas  Company, 
Docket  No.  50-354,  Hope  Creek 
Generating  Station,  Salem  County,  New 
Jersey 

Date  of  application  for  amendment: 
November  19, 1992,  and  supplemented 
December  29, 1992,  May  28, 1993,  and 
September  3, 1993 

Brief  description  of  amendment:  The 
amendment  revises  ^blic  Service 
Electric  and  Gas  Company’s  {PSE4G) 
commitments  in  two  Updated  Final 
Safety  Analysis  Report  (UFSAR) 
sections.  Specifically,  the  amendment 
relieves  PSE&G  from  its  commitment  to 
fully  comply  with  the  Emergency  Diesel 
Generator  fuel  oil  storage 
recommendations  in  Standard  Review 
Plan  Section  9.5.4,  Paragraph  I.l.d  and 
Regulatory  Guide  1.137,  Revision  1. 

Date  of  issuance:  November  22, 1993 
Effective  date:  November  22, 1993 
Amendment  No.  :59 
Facility  Operating  License  No.  NPF- 
57:  This  amendment  revised  the 
UFSAR. 

Date  of  initial  notice  in  Federal 
Register  February  17, 1993  (58  FR 
8779) 

The  Commission’s  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  November  22, 
1993. 

No  significant  hazards  consideration 
comments  received:  No 
Local  Public  Document  Boom 
location:  Pennsville  Public  Library,  190 
S.  Broadway,  Pennsville,  New  Jersey 
08070 

Public  Service  Electric  &  Gas  Company, 
Docket  Nos.  50-272  and  50-311,  Sidem 
Nuclear  Generating  Station,  Unit  Nos.  1 
and  2,  Salem  County,  New  Jersey 

Date  of  application  for  amendments: 
July  19, 1993,  and  supplemented  by 
letter  dated  August  5, 1993 
Brief  description  of  amendments:  The 
amendments  delete  Line  Item  9,  Boric 
Acid  Tank  Solution  Level,  from  Tables 
3.3-11  and  4.3-11  and  the  associated 
Action  3  of  Technical  Specification 
3. 3.3. 7,  Post  Accident  Monitoring 
System. 

Date  of  issuance:  November  16, 1993 
Effective  date:  November  16, 1993 
Amendment  Nos.  147  and  125 
Facility  Operating  License  Nos.  DPR- 
70  and  DPR-75.  These  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  September  1, 1993  (58  FR 
42640) 

The  Commission’s  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  November  16, 
1993. 

No  significant  hazards  consideration 
comments  received:  No 


Local  Public  Document  Boom 
location:  Salem  Free  Public  Library,  112 
West  Broadway,  Salem,  New  Jersey 
08079 

Tennessee  Valley  Authority,  Docket 
Nos.  50-327  and  50-328,  Sequoyah 
Nuclear  Plant,  Units  1  and  2,  Hamilton 
County,  Tennessee 

Date  of  application  for  amendments: 
March  10, 1993  (TS  92-08) 

Brief  description  of  amendments:  The 
amendments  incorporate  the  technical 
specification  changes  necessary  to 
reduce  the  boric  acid  concentration  in 
the  boric  acid  tanks  to  be  reduced  from 
12  percent  to  approximately  3.5  to  4.0 
percent. 

Date  o/ issuance:  November  26, 1993 
Effective  date:  November  26, 1993 
Amendment  Nos.:  172  -  Unit  1;  163  - 
Unit  2 

Facility  Operating  Ucense  Nos.  DPR- 
77  and  DPR-^9:  Amendments  revise  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  May  12, 1993  (58  FR  28058) 
The  Commission’s  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  November  26, 
1993. 

No  significant  hazards  consideration 
comments  received:  No 
Local  Public  Document  Boom 
location:  Chattanooga-Hamilton  County 
Library,  1101  Broad  Street,  Chattanooga, 
Tennessee  37402 

Texas  Utilities  Electric  Company, 
Docket  Nos.  50-445  and  50-446, 
Comanche  Peak  Steam  Electric  Station, 
Units  1  and  2,  Somervell  County,  Texas 

Date  of  amendment  request:  May  28, 
1993,  as  supplemented  by  letter  dated 
September  24, 1993. 

Brief  description  of  amendment:  The 
amendments  change  the  technical 
specifications  by  incorporating  changes 
for  Cycle  4  operations  in  Unit  1; 
specifically,  to  allow  the  use  of 
additional  NRC-approved 
methodologies  and  to  revise  core  safety 
limit  curves  and  N-16  overtemperature 
reactor  trip  setpoints.  In  addition,  the 
amendments  increase  the  minimum 
required  reactor  coolant  system  flow, 
remove  a  penalty  on  pressurizer 
pressure  imcertainty,  and  include  an 
operational  enhancement  for  the 
treatment  of  the  rmcertainty  allowance 
for  the  N-16  power  indication. 

Date  of  issuance:  November  16, 1993 
Effective  date:  November  16, 1993,  to 
be  implemented  within  30  days  of 
issuance. 

Amendment  Nos:  Unit  1  - 
Amendment  No.  21;  Unit  2  - 
Amendment  No.  7 


Facility  Operating  License  Nos.  NPF- 
87  and  I^F-89:  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  August  18, 1993  (58  FR 
43934).  The  September  24, 1993, 
submittal'^oVided  supplemental 
information  to  the  application  and  did 
not  change  the  initial  no  significant 
hazards  determination. 

The  Commission’s  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  November  16, 
1993. 

No  significant  hazards  consideration 
comments  received:  No 
Local  Public  Document  Boom 
location:  University  of  Texas  at 
Arlington  Library,  Government 
Publications/Maps,  701  South  Cooper, 

P.  O.  Box  19497,  Arlington,  Texas  76019 

Toledo  Edison  Company,  Centerior 
Service  Company,  and  The  Cleveland 
Electric  Illuminating  Company,  Docket 
No.  50-346,  Davis-Besse  Nuclear  Power 
Station,  Unit  No.  1,  Ottawa  County, 

Ohio 

Date  of  application  for  amendment: 
June  23, 1993,  as  supplemented  on 
October  5, 1993 

Brief  description  of  amendment:  The 
amendment  allows  storage  of  new  and 
spent  fuel  assemblies  with  an  initial 
enrichment  of  Uranium-235  no  greater 
than  5.0  weight  percent. 

Date  of  issuance:  November  19, 1993 
Effective  date:  November  19, 1993 
Amendment  No.  181 
Facility  Operating  License  No.  NPF- 3. 
Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Registen  August  4, 1993  (58  FR  41516) 
The  supplemental  letter  provided 
additional  information  that  did  not 
'  change  the  initiad  proposed  no 
significant  heizard  consideration 
determination. 

The  Conunission’s  related  evaluation 
of  the  amendment  is  contained  in  an 
Environmental  Assessment  dated 
November  1, 1993,  and  in  a  Safety 
Evaluation  dated  November  19, 1993. 

No  significant  hazards  consideration 
comments  received:  No 
Local  Public  Document  Boom 
location:  University  of  Toledo  Library, 
Documents  Department,  2801  Bancroft 
Avenue,  Toledo,  Ohio  43606. 

Notice  of  Issuance  of  Amendments  to 
Facility  Operating  Licenses  and  Final 
Determination  of  No  Significant 
Hazards  Consideration  and 
Opportunity  for  a  Hearing  (Exigent, 
Public  Announcement,  or  Emergency 
Circumstances) 

During  the  period  since  publication  of 
the  last  biweekly  notice,  the 
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Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application  for  the 
amendment  complies  with  the 
standards  and  requirements  of  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act),  and  the  Commission’s  rules 
and  regulations.  The  Commission  has 
made  appropriate  findings  as  required 
by  the  Act  and  the  Commission’s  rules 
and  regulations  in  10  CFR  Chapter  I, 
which  are  set  forth  in  the  license 
amendment. 

Because  of  exigent  or  emergency 
circumstances  associated  with  the  date 
the  amendment  was  needed,  there  was 
not  time  for  the  Commission  to  pubUsh, 
for  public  comment  before  issuance,  its 
usual  30-day  Notice  of  Consideration  of 
Issuance  of  Amendment,  Proposed  No 
Significant  Hazards  Consideration 
Determination,  and  Opportunity  for  a 
Hearing. 

For  exigent  circumstances,  the 
Commission  has  either  issued  a  Federal 
Register  notice  providing  opportunity 
for  public  comment  or  has  used  local 
media  to  provide  notice  to  the  public  in 
the  area  surrounding  a  licensee’s  facility 
of  the  licensee’s  application  and  of  the 
Commission’s  proposed  determination 
of  no  significant  hazards  consideration. 
The  Commission  has  provided  a 
reasonable  opportunity  for  the  public  to 
comment,  using  its  best  efiorts  to  make 
available  to  the  public  means  of 
communication  for  the  public  to 
respond  quickly,  and  in  the  case  of 
telephone  comments,  the  comments 
have  been  recorded  or  transcribed  as 
appropriate  and  the  licensee  has  been 
informed  of  the  public  comments. 

In  circumstances  where  failure  to  act 
in  a  timely  way  would  have  resulted,  for 
example,  in  derating  or  shutdown  of  a 
nuclear  power  plant  or  in  prevention  of 
either  resumption  of  operation  or  of 
increase  in  power  output  up  to  the 
plant’s  licensed  power  level,  the 
Commission  may  not  have  had  an 
opportunity  to  provide  for  public 
comment  on  its  no  significant  hazcirds 
consideration  determination.  In  such 
case,  the  license  amendment  has  been 
issued  without  opportunity  for 
comment.  If  there  has  been  some  time 
for  public  comment  but  less  than  30 
days,  the  Commission  may  provide  an 
opportunity  for  public  comment.  If 
comments  have  been  requested,  it  is  so 
stated.  In  either  event,  the  State  has 
been  consulted  by  telephone  whenever 
possible. 

Under  its  regulations,  the  Commission 
may  issue  and  make  an  amendment 
immediately  effective,  notwithstanding 
the  pendency  before  it  of  a  request  for 
a  hearing  from  any  person,  in  advance 


of  the  holding  and  completion  of  any 
required  hearing,  where  it  has 
determined  that  no  significant  hazards 
consideration  is  involved. 

The  Commission  has  applied  the 
standards  of  10  CFR  50.92  and  has  made 
a  final  determination  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  basis  for  this 
determination  is  contained  in  the 
documents  related  to,  this  action. 
Accordingly,  the  amendments  have 
been  issued  and  made  effective  as 
indicated. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b),  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
under  the  special  circumstances 
provision  in  10  CFR  51.12(b)  and  has  « 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  application  for 
amendment,  (2)  the  amendment  to 
Facility  Operating  License,  and  (3)  the 
Commission’s  related  letter.  Safety 
Evaluation  and/or  Environmental 
Assessment,  as  indicated.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission’s  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  NW.,  Washington,  DC  20555,  and 
at  the  local  public  document  room  for 
the  particular  facility  involved. 

The  Commission  is  also  offering  an 
opportvinity  for  a  hearing  with  respect  to 
the  issuance  of  the  amendment.  By 
January  7, 1994,  the  licensee  may  file  a 
request  for  a  hearing  with  respect  to 
issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  Avith  the 
Commission’s  “Rules  of  Practice  for 
Domestic  Licensing  Proceedings’’  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission’s 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC.20555  and  at  the  local 
public  docAiment  room  for  the  particular 
facility  involved.  If  a  request  for  a 
hearing  or  petition  for  leave  to  intervene 
is  filed  by  ^e  above  date,  the 
Commission  or  an  Atomic  Safety  and 


Licensing  Board,  designated  by  the 
Commission  of  by  the  Chairman  of  the 
Atomic  Safety  'and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  a  hearing  or 
an  appropriate  order. _ 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (iQ  the  natiire  of  the 
petitioner’s  right  imder  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner’s 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  ^e  proceeding  on  the 
petitioner’s  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  tne  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  Ust  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  suMcient  information  to 
show  that  a  gen\xine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  vdthin  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
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a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  w^l  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become  ^ 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses.  Since  the  Commission  has 
made  a  final  determination  that  the 
amendment  involves  no  significant 
hazards  consideration,  if  a  hearing  is 
requested,  it  will  not  stay  the 
effectiveness  of  the  amendment.  Any 
hearing  held  would  take  place  while  the 
amendment  is  in  effect. 

A  lequest  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission’s  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC 
20555,  by  the  above  date.  Where 
petitions  are  filed  during  the  last  10 
days  of  the  notice  period,  it  is  requested 
that  the  petitioner  promptly  so  inform 
the  Commission  by  a  toll-free  telephone 
call  to  Western  Union  at  l-(800)  248- 
5100  (in  Missouri  l-{800)  342-6700). 

The  Western  Union  operator  should  be 
given  Datagram  Identification  Number 
N1023  and  the  following  message 
addressed  to  (Project  Director): 
petitioner’s  name  and  telephone 
number,  date  petition  was  mailed,  plant 
name,  and  publication  date  and  page 
number  of  this  Federal  Register  notice. 

A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
and  to  the  attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  a  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of  the 
factors  specified  in  10  CFR 
2.714(a)(l)(i)-(v)  and  2.714(d). 

Omaha  Public  Power  District,  Docket 
No.  50-285,  Fort  Calhoun  Station,  Unit 
No.  1,  Washington  County,  Nebraska 

Date  of  amendment  request:  June  17, 
1993,  as  supplemented  October  8, 1993. 

Brief  description  of  amendment:  The 
amendment  implemented 
administrative  changes.  'The  changes 
include  providing  consistency  with 


Combustion  Engineering  Standard 
Technical  Specifications  on  refueling 
frequency,  incorporating  bases 
information  on  pressurizer  safety  valves, 
correcting  typographical  and 
grammatical  problems,  and  correcting 
mistakes  in  previous  amendments. 

Date  of  issuance:  November  22, 1993 
Effective  date:  November  22, 1993 
Amendment  No.:  157 
Facility  Operating  License  No.  DPR- 
40.  Amendment  revised  the  Technical 
Specifications. 

Public  comments  requested  to 
proposed  no  significant  hazards 
consideration:  Yes,  August  4, 1993  (58 
FR  41509)  and  November  8, 1993  (58  FR 
59280). 

The  Comn^ission’s  related  evaluation 
of  the  funendment,  finding  of  emergency 
circumstances,  and  final  determination 
of  no  significant  hazards  consideration 
are  contained  in  a  Safety  Evaluation 
dated  November  22, 1993. 

Attorney  for  licensee:  LeBoeuf,  Lamb, 
Leiby,  and  MacRae,  1875  Connecticut 
Avenue,  N.W.,  Washington,  D.C.  20009- 
5728 

Local  Public  Document  Room 
location:  W.  Dale  Clark  Library,  215 
South  15th  Street,  Omaha,  Nebraska 
68102 

NRC  Project  Director:  William  D. 
Beckner 

Virginia  Electric  and  Power  Company, 
et  id..  Docket  Nos.  50-338  and  50-339, 
North  Anna  Power  Station,  Units  No.  1 
and  No.  2,  Louisa  County,  Virginia 
Date  of  application  for  amendments: 
November  10, 1993,  as  supplemented 
November  16, 1993 
Brief  description  of  amendments:  The 
amendments  eliminate  the  simulated 
reactor  coolant  pump  seal  injection  flow 
requirement  for  the  flow  balancing  of 
the  high  head  safety  injection  lines. 

Date  of  issuance:  November  23, 1993 
Effective  date:  November  23, 1993 
Amendment  Nos.:  176  and  157 
Facility  Operating  License  Nos.  NPF- 
4  and  NPF-7:  Amendments  revised  the 
Technical  Specifications. 

Public  comments  requested  as  to 
proposed  no  significant  hazards 
consideration:  No.  Verbally,  on 
November  8, 1993,  and  by  letter  dated 
November  10, 1993,  the  staff  granted  an 
enforcement  discretion  to  be  in  eflect 
until  the  amendments  were  issued. 

The  Commission’s  related  evaluation 
of  the  amendments,  consultation  with 
the  State  of  Virginia  and  final  no 
significant  hazards  determination  are 
contained  in  a  safety  evaluation  dated 
November  23, 1993. 

Attorney  for  licensee:  Michael  W. 
Maupin,  Esq.,  Hunton  and  Williams, 
Riverfront  Plaza,  East  Tower,  951  E. 
Byrd  Street,  Richmond,  Virginia  23219. 


Local  Public  Document  Room 
location:The  Alderman  Library,  Special 
Collections  Department,  University  of 
Virginia,  Charlottesville,  Virginia  22903- 
2498. 

Dated  af  lh>2kville,  Maryland,  this  1st  day 
of  December  1993. 

For  the  Nuclear  Regulatory  Commission 

Steven  A.  Varga, 

Director,  Division  of  Reactor  Projects  -  ////. 
Office  of  Nuclear  Reactor  Regulation 
[Doc.  93-29808  Filed  12-7-93;  8:45) 

BtLUNG  CODE  75904)1 -f 


SECURITIES  AND  EXCHANGE 
COMMISSION 


[Release  No.  34-33262;  International  Series 
Release  No.  619;  File  No.  SR-Amex-93-05] 

Self-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Changes  by 
the  American  Stock  Exchange,  Inc. 
Relating  To  the  Listing  and  Trading  of 
Flexible  Exchange  Options  (“FLEX 
Options”)  Based  on  the  Japan  index 

December  1, 1993. 

I.  Introduction 

On  February  4, 1993,  the  American 
Stock  Exchange,  Inc.  (“Amex”  or 
“Exchange”)  submitted  to  the  Securities 
and  Exchange  Commission 
(“Commission”  or  “SEC”),  pursuant  to 
section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  (“Act”)  i  and  Rule 
19b— 4  thereunder,*  a  proposal  to  list 
and  trade  large-size,  customized  index 
options,  referred  to  as  Flexible  Exchange 
Options  (“FLEX  Options”)  based  on  the 
Major  Market  (“XMI”),  Institutional 
(“XU”),  Standard  &  Poor’s  Corporation 
(“S&P”)  MidCap  ("MID”),  and  Japan 
Indexes  (“JPN”  or  “Index”).*  The 
Commission  approved  the  Amex’s  FLEX 
Options  framework  on  August  20, 1993 
permitting  the  Exchange  to  list  and 
trade  FLEX  Options  based  on  the  XMI, 


'  15  U.S.C.  7es(b)(l)  (1982). 

» 17  CFR  240.19b-4  (1993). 

iThe  )PN  Index  is  a  modihed  price-weighted 
index  that  measures  the  aggregate  perfonnance  of 
210  common  slocks  actively  traded  on  the  Tokyo 
Stock  Exchange  (“TKE”)  that  are  representative  of 
a  broad  cross  section  of  Japanese  industries.  For 
additional  information  regarding  the  JPN  Index,  see 
Securities  Exchange  Act  Release  Nos.  28475 
(September  27, 1990).  55  FR  40492  (“Japan  Index 
Option  Approval  Order")  and  31016  (August  11, 
1992),  57  FR  37012  ("Japan  Index  Warrant 
Approval  Order”).  In  approving  JPN  opUons  the 
Commission  believed  that  the  Index  would  provide 
investors  with  an  important  trading  and  hedging 
vehicle  that  should  accurately  reflect  the  overall 
movement  of  the  Japanese  stock  market.  In 
addition,  the  Commission  determined  that  the  PN 
was  a  broad-based  index  that  should  not  be  readily 
susceptible  to  m^ipulation. 
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XII.  and  MID  Indexes.*  At  that  time, 
however,  the  Commission  deferred 
judgment  on  the  JPN  pending  further 
review. 

Notice  of  the  proposed  rule  changes 
and  Amendment  No.  1  were  published 
for  comment  and  appeared  in  the 
Federal  Register  on  April  29, 1993. ^  No 
comments  were  received  on  the 
proposal.  This  order  approves  the  FLEX 
.Option  proposal  as  amended  relating  to 
the  JPN  Index. 

U.  Description  of  the  Proposal 

The  purpose  of  the  Amex’s  FLEX 
Option  program  is  to  provide  a 
framework  for  the  Exchange  to  list  and 
trade  index  options  that  give  investors 
the  ability,  within  specified  limits,  to 
designate  certain  of  the  terms  of  the 
options.  Consistent  with  the  original 
FLEX  Options  Approval  Order,  the 
present  proposal  to  trade  FLEX  Options 
based  on  the  JPN  will  similarly  permit 
market  participants  to  designate  certain 
terms  of  the  options  contract,  such  as 
the  strike  prices,  ^cercise  types, 
expiration  date,  and  form  of  settlement.^ 
Currently,  the  Amex  lists  and  trades 
FLEX  Oj^ons  based  on  the  following 
domestic  indexes:  XMl,  XU,  and  MID. 
The  component  stodrs  of  the  JPN 
howevar  consists  of  210  actively-traded 
Japanese  stocks  traded  on  the  TKE.^  The 
Exchange  believes  that  there  is  a 
growing  market  for  customized  FLEX 
Options  based  on  a  foreign  index  such 
as  the  JPN. 

The  design  and  construction  of  the 
JPN  has  not  changed  since  the 
Commission  approved  the  trading  of 
options  and  warrants  on  the  Index.s 
Specifically,  the  TKE-traded  securities 
selected  by  the  Amex  for  the  JPN  must 
meet  eligibility  standards  with* respect 
to  market  value,  trading  activity,  and 
price  level.  Additionally,  the  Exchange 
implements  sheire  price  eligibility 
standards  to  ensure  that  no  single  issue 


Sm  Securities  Exchange  Act  Release  No.  32781 
(August  20. 1993).  58  FR  45360  (“FLEX  Options 
Approval  Order”). 

9  See  Securities  Exchange  Act  Release  No.  32196 
(.\pril  22. 1993).  58  FR  26009.  On  April  12. 1993. 
the  Exchange  filed  Amendment  No.  1  setting  forth 
applicable  position  and  exercise  limits  for  FLEX 
Options.  amendment  was  published  for 
comment  and  appeared  in  tiie  Federal  Register 
noted  abova 

s  The  Commission  has  designated  FLEX  Options 
as  standardized  options  for  purposes  of  the  options 
disclosure  firamewotk  established  under  Rule  9b-l 
of  the  Act  Sea  Securities  Exchange  Act  Rdease  No. 
31919  (February  23, 1993).  58  FR  12056  ("9t)-l 
Order”).  For  the  same  reasons  as  stated  in  the  9b- 
1  Order,  JPN  FLEX  Options  are  deemed 
"standardized  options”  for  purposes  of  the  Rule  9b- 
1  options  disclosure  framework. 

7  See  Japan  Index  Option  Approval  Order  supra 
note  3. 

■  See  Japan  Index  Option  Approval  Order  and 
Japan  Index  Warrant  Approv^  Order  supra  note  3, 


will  have  a  disproportionate  impact  on 
the  JPN.  Moreover,  in  order  to  ensure 
that  no  industry  group  within  the 
Japanese  mark^  dominates  the  Index, 
when  selecting  component  Japanese 
securities  fcMr  inclusion  in  the  index,  the 
Amex  gives  consideration'to  the 
selection  of  securities  that  are 
representative  of  the  various  industry 
group  components  of  the  Japanese  stock 
mar^t  • 

The  JPN  is  a  modified  price-weighted 
index.9  The  Amex,  fcM*  the  purposes  of 
calculating  the  JPN,  uses  last  sale  price 
information  of  the  component  securities 
froni*the  TKE.  The  JPN  is  d^KMninated 
in  U.S.  dollars  and  calculated  once  a 
day  and  disseminated  before  the 
opening  of  trading  in  the  United  States. 
In  calculating  the  JPN,  100  yen  is 
assigned  to  equal  one  U.S.  dollar.  Thus, 
if  the  aggregate  price  of  the  Index’s 
component  stocks  is  30,500  yen,  the  JPN 
Vcklue  will  be  305.  This  assures  that  the 
JPN  value  will  correspond  directly  to 
changes  in  the  aggregate  yen  prices  of  ♦ 
the  component  stocks  and  will  not  be 
affected  by  fluctuating  yen/dcdlar 
exchange  rates. 

As  proposed.  Amex  Rule  906G 
provides  that  FLEX  Options  are  subject 
to  maximum  position  and  exercise 
limits  of  200,000  contracts  on  the  same 
side  of  the  market  on  a  given  index, 
without  aggregation  for  othOT  contracts 
on  the  same  index  with  one  exception. 
This  exception  requires  that  at  the  close 
of  business  two  days  prior  to  the  last 
day  of  trading  of  the  calendar  quarter, 
members  must  aggregate  positions  in 
P.M.-settled  lo  FLEX  Options  and 
comparable  quarterly  expiration  index 
options  with  such  positions 

not  exceeding  the  QIX  limits.  The 
applicable  h^ge  exemptions  under 
Rule  904C  may  however  be  applied  to 
aggregate  positions. 


B  In  a  price-weighled  index,  an  issue's  weight  in 
the  index  is  based  on  its  price  per  share  rather  than 
its  total  market  capitalization  (i.e..  price  per  share 
times  the  number  of  shares  outstanding).  In  order 
to  prevent  certain  high-priced  securities  in  the 
Indmc  from  having  an  inordinately  higher  weight  in 
comparison  to  other  stocks  in  the  Indi^,  the  Amex 
“down  scales"  the  price  of  these  securities.  In 
particular,  for  those  component  secnrities  with  a 
par  value  greater  than  50  yen,  the  Amex  calculates 
the  price  of  that  stock,  for  Index  purpose#,  to  be 
equal  to  the  last  sale  price  of  the  sto^  divided  by 
the  ratio  of  the  par  vtdue  of  the  stock  to  a  par  value  . 
of  50.  Currently,  there  are  four  securities  in  the 
Index  that  are  subject  to  this  provision. 

to  The  settlement  value  of  a  P.M. -settled  stock 
index  options  contract  is  based  on  the  closing 
prices  of  the  component  securities. 

It  Under  the  proposal,  the  Amex’s  position  limits 
would  be  established  as  a  three-year  pilot,  during 
or  following  which  adjustments  may  be  required. 
See  letter  from  Ellen  T.  Kander,  Special  Counsel. 
Derivative  Securities.  Amex,  to  Richard  Zack. 
Branch  Chief.  Dtvision  of  Market  Regulation,  SEC. 
dated  July  30, 1993.  In  addition,  the  Amex  has 


The  Amex  pr(qx>ses  that  FLEX 
Options  on  tl»  JPN  be  subject  to 
position  limit's  200,000  ccfritracts  on 
the  same  side  of  the  market,  which  is 
identical  to  existing  limits  for  XMI,  XII, 
and  MID  FLEX  C^tions.tz  In  addition, 
the  special  aggregation  provision  in 
Rule  906G(cl  for  P.M.-settIed  FLEX 
Opttions  and  QIX  options  is  intended  by 
the  Amex  to  apply  to  FLEX  Options  on 
the  JPN  and  comparable  QIX  options  on 
the  JPN  that  may  in  the  future  be 
introduced.  The  Amex,  however,  is  not 
currently  trading  a  JPN  QIX  option  nor 
has  the  Exchange  proposed  to  do  so. 

III.  Discussion  ^ 

The  Conunissioi/believes  tiiat  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  tlie 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  the 
requirements  of  sections  6(bM5)  and 
11A.13  In  particular,  the  Commission 
believes  that  the  piroposed  rule  change 
is  designed  to  provide  investors  with  a 
tailored  or  customized  product  for  a 
broad-based  index  consisting  of 
Japanese  stocks  that  may  be  more 
suitable  to  their  investment  needs  than 
the  other  outstanding  FLEX  index 
options.  Moreover,  consistent  with 
Section  llA,  the  proposal  should 
encourage  fair  competition  among 
brokers  and  dealers  and  exchange 
markets,  by  allowing  the  Amex  to 
compete  with  the  growing  OTC  market 
in  customized  foreign  index  options. 

A.  Index  Design 

The  Commission  believes  that 
because  the  JPN  is  a  broad-based  index 
comprised  of  210  actively-traded, 
highly-capitalized  stocks,  i*  the  trading 
of  FLEX  Options  on  the  JPN  on  the 
Amex  does  not  raise  unique  regulatory 
concerns.  The  Commission  believes,  as 
it  did  when  the  Amex’s  JPN  option  and 
warrant  proposals  were  approved,  that 
the  broad  diversification,  large 
capitalization,  and  liquid  markets  for 
the  JPN’s  component  stocks 
significantly  minimize  the  potential  for 
manipulation  of  the  Index. is 


stated  that  it  will  monitor  the  efEect  of  the  ptisition 
limits  at  the  end  of  the  frrst  year  of  trading  and 
provide  the  Commission  with  a  report  concerning 
the  adequacy  of  the  limits  and  its  effects  on  the 
underlying  cash  market.  See.  infra,  discussion 
section  on  one  year  monitoring  report 

i^See  supra  note  4. 

13  15  U.SC  78llb)(5)  and  78k-l  (1982).  The 
discussion  in  the  FLEX  Options  Approval  Order, 
supra  note  4,  is  incorporated  herein. 

14  See  )apan  Index  Option  Approval  Order  and 
Japan  Index  Warrant  Approval  Order,  supra  note  3 

15  See  Japan  Index  Option  Approval  Order  supra 
note  3. 
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B.  Surveillance  Sharing 

While  the  size  of  an  underlying 
market  is  not  necessarily  determinative 
of  whether  a  particular  derivative 
product  based  on  that  market  is  readily 
susceptible  to  manipulation,  the  sheer 
size  of  the  market  for  the  securities 
underlying  the  JPN  make  it  less  likely 
that  the  proposed  JPN  FLEX  Options  are 
readily  susceptible  to  manipulation.  In 
addition,  the  Commission  notes  that  the 
TXE  is  under  the  regulatory  oversight  of 
the  Japanese  Ministry  of  Finance 
("MOF”).  The  MOF  has  responsibility 
for  both  the  Japanese  secmities  and 
derivative  man^ets.  Accordingly,  the 
Commission  believes  that  the  ongoing 
oversight  of  the  trading  activity  on  the 
TKE  by  the  MOF  will  help  to  ensure 
that  the  trading  of  JPN  Flix  Options 
will  be  carefully  monitored  wiA  a  view 
toward  preventing  unnecessary  market 
disruptions. 

Finally,  the  Commission  and  the  MOF 
have  concluded  a  Memorandum  of 
Understanding  (“MOU”)  that  provides  a 
framework  for  mutual  assistance  in 
investigatory  and  regulatory  matters.^® 
Moreover,  the  Commission  also  has  a 
longstanding  working  relationship  with 
the  MOF  on  these  matters.  Based  on  the 
longstanding  relationship  between  the 
Commission  and  the  MOF  and  the 
existence  of  the  MOU,  the  Commission 
is  confident  that  it  and  the  MOF  could 
acquire  information  from  one  another 
similar  to  that  available  pursuant  to  a 
surveillance  sharing  agreement  between 
the  Amex  and  the  *1^  about 
transactions  in  TKE-traded  stocks 
related  to  JPN  FLEX  Options 
transactions  on  the  Amex-i^  The 
Commission  believes  that  the 
surveillance  sharing  arrangements 
between  the  Amex  emd  the  TKE  are 
adequate  to 'detect  and  deter  potential 
market  manipulations. 

C.  FLEX  Options  Framework 

The  Commission  believes  that  the 
Amex  proposal  will  help  to  promote  the 
maintenance  of  a  fair  and  orderly 
market,  consistent  with  Sections  6(b)(5) 
and  llA,  because  the  purpose  of  the 
proposal  is  to  extend  ^e  benefits  of  a 
listed,  exchange  market  in  JPN  options 
that  have  certain  terms  varied  by  the 
particular  investor.  The  attributes  of  the 
Exchange’s  options  market  versus  an 
over-the-counter  (“OTC”)  market 
include,  but  are  not  limited  to,  a 


<•  Memorandum  of  the  United  States  Securities 
and  Exchange  Commission  and  the  Securities 
Bureau  of  the  Japanese  Ministry  of  Finance  on  the 
Sharing  of  Information,  dated  May  23, 1986. 

It  is  the  Commission’s  expectation  that  this 
information  would  include  transaction,  clearing, 
and  customer  information  necessary  to  conduct  an 
investigation. 


centralized  market  center,  an  auction 
market  with  posted  transparent  market 
quotations  and  transaction  reporting, 
standardized  contract  specifications, 
parameters  and  procedures  for  clearance 
and  settlement,  and  the  guarantee  of 
OCC  for  all  contracts  traded  on  the 
Exchange. 

In  general,  transactions  in  FLEX 
Options  based  on  the  JPN  will  be  subject 
to  many  of  the  same  rules  that  apply  to 
index  options  traded  on  the  Amex.  In 
order  to  provide  investors  with  the 
flexibility  to  designate  certain  terms  of 
the  options  and  accommodate  the 
special  trading  of  FLEX  Options, 
however,  several  new  rules  will  apply 
solely  to  FLEX  Options.*® 

Ehie  to  the  customized  nature  of  these 
options,  JPN  FLEX  Options,  unlike 
regular  JPN  options,  will  not  have 
trading  rotations  at  either  the  opening  or 
closing  of  Uading.  In  addition,  the 
individually-tailored  auction  process 
outlined  in  the  FLEX  Options  Approval 
Order,*®  sets  forth  in  detail  the 
procedure  of  customized  negotiation  for 
those  investors  seeking  particular 
flexibility  in  options  terms. 

Accordingly,  the  Amex  FLEX  Options 
firamework  for  trading  stock  index 
options,  such  as  the  JPN,  varies  from  the 
traditional  exchange  procedure  for 
trading  non-FLEX  stock  index  options, 
due  to  the  special  FLEX  procedures 
allowing  for  limited  individual 
negotiation  of  certain  of  the  terms  of  the 
contract  between  the  parties. 

The  Commission  believes  that  the 
FLEX  auction  process  appears 
reasonably  designed  to  provide  the 
benefits  of  a  competitive  Exchange 
auction  environment  for  JPN  options 
while  allowing  market  participants  the 
flexibility  to  negotiate  certain  terms. 
Accordingly,  the  Amex  has  established 
procedures  for  quotes  upon  requests 
which  must  then  be  firm  for  a 
designated  period  and  which  will  be 
disseminated  through  the  Options  Price 
Reporting  Authority  (“OPRA”). 

The  Commission  further  notes  that 
JPN  FLEX  Options,  like  their  regular 
JPN  option  counterparts,  can  be 
constructed  with  expiration  exercise 
settlement  based  on  the  closing  values 
of  the  component  securities  which  can 
in  some  circumstances  result  in  adverse 
effects  for  the  markets  in  those 
securities.2o  Although  the  Commission 
has  noted  previously  the  benefits  of 
basing  the  settlement  of  index  products 
on  opening  as  opposed  to  closing  prices 


IS  See  FLEX  Options  Approval  Order  supra  note 

4. 

’«Id. 

20  See  Securities  Exchange  Act  Release  No. 
313330  (October  16, 1992),  57  FR  48408  ("A.M.- 
settled  lUI  Approval  Order). 


on  expiration  Fridays,^*  these  benefits 
are  reduced  in  the  case  of  FLEX  Options 
based  on  the  JPN,  because  expiration  of 
these  stock  index  options  will  not 
correspond  to  the  normal  expiration  of 
stock  ind^*options,  stock  index  futures, 
and  options  on  stock  index  futures.  In 
particular,  JPN  FLEX  Options  will  never 
expire  on  an  “Expiration  Friday”  or  any 
other  “Expiration  Fridays”  in  March, 
June,  September,  and  December,  thereby 
diminishing  the  impact  that  these  FLEX 
Options  could  have  on  the  underlying 
cash  market.  22 

The  Amex,  pursuant  to  the  existing 
ELEX  Options  position  limit  framework, 
has  proposed  to  establish  position  limits 
of  200,000  contracts  on  the  same  side  of 
the  market  for  the  JPN  FLEX  Option. 

The  Commission  finds  that  these 
proposed  position  limits  are  consistent 
with  the  FU;X  Options  position  limit 
framework  as  set  forth  in  the  FLEX 
Options  Approval  Order.23 

Nevertheless,  because  the  position 
limits  for  JPN  FLEX  Options  are  much 
higher  than  those  currently  existing  for 
outstanding  exchange-traded  JPN 
options  and  open  interest  in  one  or 
more  FLEX  series  could  grow  to 
significant  exposure  levels,  the 
Commission  cannot  rule  out  the 
potential  for  adverse  effects  on  the 
securities  markets  for  the  component 
securities  underlying  the  JPN  FLEX 
Option.  The  Amex  has  taken  several 
steps  to  address  this  concern,  including 
establishing  the  FLEX  position  limits 
framework  as  a  three-year  pilot  program 
and  undertaking  to  monitor  open 
interest,  position  limit  compliance  and 
potential  adverse  market  effects 
carefully  and  to  report  the  Commission 
after  one  year’s  experience  trading  JPN 
FLEX  Options.  24  The  reporting  of  the 
Amex’s  experience  in  connection  with 


*1  Id. 

22  Regular  JPN  options  expire  on  the  Saturday 
following  the  third  Friday  of  the  expiration  month. 
The  last  trading  day  in  an  options  series  normally 
will  be  the  second  to  last  business  day  preceding 
the  Saturday  following  the  third  Friday  of  the 
expiration  month  (normally  a  Thursday),  except  in 
the  event  of  a  holiday.  The  settlement  value  of  the 
regular  JPN  is  determined  based  on  closing  TKE 
prices  of  component  securities  in  the  afternoon 
trading  session  on  the  trading  day  in  Japan 
following  the  last  day  of  trading  in  the  expiring 
contracts.  Thus,  normally,  because  trading  in 
expiring  options  contracts  will  cease  on  a  Thursday 
at  4:15  p.m.  E.S.T.,  the  regular  JPN  option 
settlement  value  will  be  determined  at  the  close  of 
the  Friday  afternoon  TKE  trading  session,  i.e.,  1 
a.m.  E.S.T.,  on  Friday  morning.  See  Japan  Index 
Option  Approval  Order  supra  note  3.  JPN  FLEX 
Options  may  not  expire  on  any  day  that  falls  within 
two  business  days  prior  or  subsequent  to  a  third 
Friday-of-the-month  expiration  day  for  a  non-FLEX 
index  option. 

22  See  FLEX  Options  Approval  Order  supra  note 

4. 

24  Id. 
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the  trading  of  JPN  FLEX  Options  will  be 
consistent  with  the  original  FLEX 
Options  Approval  Order,  and  include, 
among  other  things: 

•  The  type  of  strategies  used  by 
FLEX  Opdons  market  penticipants  and 
whether  JPN  FLEX  Options  are  being 
used,  in  lieu  of  existing  standardized 
stock  index  options  on  the  JPN. 

•  The  type  of  market  participants 
using  JPN  FLEX  Options. 

•  The  terms  which  are  predominantly 
being  “flexed”  by  market  participants, 
i.e.,  strike  prices,  settlement  value  (A.M. 
V.  P.M.),  term  of  duration,  European  v. 
American  style. 

•  The  size  of  the  JPN  FLEX  position 
on  average,  the  size  of  the  largest  JPN 
FLEX  positions  on  any  given  day  and 
the  size  of  the  largest  JPN  FLEX  position 
held  by  any  single  customer/member. 

•  The  relationship  between  strike 
prices  and  current  index  value. 

•  Whether  there  is  significant  interest 
in  long-term  expirations  greater  than 
nine  months. 

•  Any  efi^ect  JPN  positions  have  had 
on  the  imderlying  cash  market. 

In  addition,  the  Conunission  expects 
and  the  Amex  has  agreed  to  monitor  the 
actual  effect  of  JPN  FLEX  Options  once 
trading  commences  and  take  prompt 
action  (including  timely  communication 
with  meuketplace  self-regulatory 
oi^anizations  responsible  for  oversight 
of  trading  in  component  stocks)  should 
emy  unanticipated  adverse  market 
effects  develop. 

Lastly,  based  on  representations  burn 
the  Amex,  the  Commission  believes  that 
the  Amex  and  OPRA  will  have  adequate 
systems  processing  capacity  to 
accommodate  the  additional  options 
listed  in  connection  with  JPN  FLEX 
Options,  ^ecifically,  the  Exchange 
represents  that  “the  introduction  of 
FLEX  Options  by  the  Amex  will  not 
degrade  OPRA’s  throughput  capacity, 
either  on  total  throughput  over  the 
trading  day  or  during  the  opening 

peaks.”  25 

IV.  Conclusion 

For  the  reasons  discussed  above,  the 
Commission  finds  that  the  proposal  is 
consistent  with  the  Act  and  sections  6 
and  11 A  of  the  Act,  in  particular.  In 
addition,  the  Commission  also  finds 
pursuant  to  Rule  9b— 1  \inder  the  Act, 
that  FLEX  Options  based  on  the  JPN  are 
standardized  options  for  purposes  of  the 
options  disclosure  fi-amework 
established  under  Rule  ^)-l  of  the  Act 


zs  See  letter  from  Charles  H.  Faurot,  Managing 
Director,  Market  Data  Services,  Amex.  to  Rtdiard 
Zack,  Branch  Chief,  Division  of  Market  Regulation. 
SEC,  dated  July  30, 1993. 


It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,  20  that  the 
proposed  rule  change  (SR-Aniex-93- 
05),  pertaining  to  FLEX  Options  on  the 
JPN  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  jlelegated 
authority.  27 

Margaret  R.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  93-29936  Filed.  12-7-93;  8:4S  amj 
BILIJN6  CODE  M1O-01-M 


[Release  No.  34-33270;  File  No.  SR-BSE- 
93-5] 

Self-Regutatory  Organizations;  Boston 
Stock  Exchange,  Inci;  Order  Approving 
Proposed  Rule  Change  and  Notice  of 
Filing  and  Order  Granting  Accelerated 
Approval  of  Amendment  No.  3  to 
Proposed  Rule  Change  Relating  to 
Exchange  Inquiries  and  Requests  for 
Information 

December  2, 1993.  ■“ 

I.  Introduction 

On  March  8, 1993,  the  Boston  Stock 
Exchange,  Inc.  (“BSE”  or  “Exchange”) 
submitted  to  the  Securities  and 
Exchange  Commission  (“SEC”  or 
“Commission”),  pursuant  to  section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  (“Act”)  1  and  Rule  19b-4 
thereunder,2  a  proposed  rule  change  to 
amend  its  Constitution  and  Rules 
relating  to  Exchange  inquiries.  On 
March  30, 1993,  the  BSE  submitted  to 
the  Commis»on  Ammidment  No.  1  to 
the  proposed  rule  change.3  On  July  26, 
1993,  the  BSE  submitted  to  the 
Commission  Amendment  No.  2  to  the 
proposed  rule  change.^  On  Novend>er 
22, 1993,  the  BSE  submitted  to  the 
Commission  Amendment  No.  3  to  the 
proposed  rule  change.® 


a*  15  U.S.C  78s(bK2)  (1982). 

*7 17  CTR  200.30-3(aXl2)  (1993). 

1 15  U.S.C  78s(bKl)  (1968). 
a  17  CFR  240.19b-4  (1991). 
a  See  lettw  from  Kaieu  A.  Aluise,  Staff  Attorney, 
BSE,  to  Diana  Luka-Hopson,  Branch  Chief, 
Commission,  dated  Kfrich  25, 1993.  Amendment 
No.  1  made  a  technical  correction  to  the  proposed 
rule  change. 

*  See  lettor  from  Karan  A.  Alaise,  Assistant  Vice 
President,  BSE,  to  Diana  Luka-Hopson,  Branch 
Chief,  Commission,  dated  July  20, 1993. 
Amendment  No.  2  revised  proposed  BSE  Cliapter 
XVin,  Section  5(b)  regarding  the  feulure  to  respond 
to  Exchange  inquiries.  Subsequent  to  frling 
Amendment  Na  2,  the  Exchange  filed  Amendment 
No.  3,  wdiich  delet^  BSE  Chapter  XVIIL  Section 
5(b)  in  its  entirety.  See  Amendment  No.  3,  infra 
notes. 

a  See  letter  from  Karen.  A.  Aluise,  Assistant  Vice 
President,  BSE.  to  Louis  A.  Randazzo,  Attorney, 
Commission,  dated  November  17, 1993. 
Amendment  No.  3  deletes  paragraph  (b)  to  Chaptei 
.XVm,  Section  5  of  the  BSE  Rules  of  the  Board. 


The  proposed  rule  change,  together 
with  Ammidm^  Nos.  1  and  2,  was 
noticed  in  Secv^ties  Exchange  Act 
Release  No.  32752  (August  16, 1993),  58 
FR  44709  (August  24, 1993).  No 
comments  were  received  on  the 
proposal.  This  order  approves  the 
proposed  rule  change,  and  grants 
accelerated  approval  to  Amendment  No. 
3. 

II.  Description  of  the  Pit^msal 

Currently,  Article  XIV,  Section  6  of 
the  BSE  Constitution  requires  a  two- 
thirds  vote  of  the  BSE’s  Board  of 
Governors  (“Board”)  to  compel 
members  or  allied  pembers  to  submit 
books  and  papers  as' fie  material  and 
relevant  to  any  matte!  imder 
investigation  by  the  Board  or  a  BSE 
Committee.  It  provides  furthCT  that  any 
member  or  allied  member  that  refuses  or 
neglects  to  comply  with  this 
requirement,  or  willfully  destroys  any 
required  evidence,  or  who,  following  a 
two-thirds  vote  of  the  Board,  refuses  or 
neglects  to  appear  before  the  Board  or 
any  committee  as  a  witness,  or  refuses 
to  testify  before  the  Board  or  any 
committee,  may  be  suspended  or 
expelled  ^  the  Exchange. 

The  BSE  is  amending  Article  XIV, 
Section  6  in  several  respects.  First,  the 
BSE  is  removing  the  recmirement  of  a 
two-thirds  vote  of  Board  members  to 
compel  production  of  boolcs  and  records 
or  to  compel  an  appearance  by  the 
member.  Second,  the  changes  expand 
authority  to  compel  production  of  books 
and  records  beyond  the  Board  to  any 
Exchange  committee  or  any  authorized 
officer.  The  BSE’s  amendment  also  adds 
member  organizations  to  the  list  of 
entities  subject  to  the  requirements  of 
Article  XTV,  Section  6.6 

The  BSE  is  amending  Chapter  XVIII  of 
the  BSE  Rules  to  adopt  Section  5. 
Section  5  will  provide  that  all  members 
and  member  organizations  and  all 
associated  persons,  shall  be  required  to: 
(1)  Respond  orally  or  in  writing  to  any 
Exchange  inquiry  and  (2)  provide  access 
to  its  books,  records  and  accounts,  as 
required  to  be  mauntained  under  section 
17(a)  of  the  Act,7  within  the  timeframe 
specified  by  the  Exchange  in  its 
request.® 

The  BSE  states  that  the  purpose  of  the 
proposed  rule  change  is  to  clarify  the 


sThe  Exchange  is  also  changing  the  phrase 
“allied  membec"  in  Article  XIV,  Section  6  of  the 
BSE  Constitution  to  “associated  person.” 

7 15  U.S.C  78q(aKlJ  (1988). 

B  The  Exchange  stated  that  in  determining  the 
timeframe  in  the  request  it  considers,  among  other 
things,  the  volume  of  the  information  requested 
Telephone  conversation  between  Karen  A.  Aluise. 
Assistant  Vice  President  BSE,  and  Louis  A. 
Randazzo,  Attorney,  Commission,  on  September  14, 
1993. 
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regulatory  obligation  of  Exchange 
members,  member  organizations  and 
associated  persons  to  comply  with 
Exchange  requests  for  information  and 
to  provide  access  to  books  and  records 
required  to  be  maintained  under  section 
17(a)  of  the  Act.  In  addition,  the 
Exchange  argues  that  the  proposal  is 
necessary  to  enable  it  to  fulfill  its 
responsibilities  as  a  self-regulatory 
organization.  Specifically,  the  Exchange 
states  that  the  proposal  is  necessary  to 
require  its  members,  member 
organizations  and  associated  persons  to 
provide  access  to  the  books  and  records 
that  are  required  to  be  maintained  under 
section  17(a)  of  the  Act. 

The  BSE  believes  that  the  proposal  is 
consistent  with  section  6(b)(5)  of  the 
Act,  which  provides,  in  pertinent  part, 
that  the  rules  of  an  exchange  be 
designed  to  prevent  fraudulent  and 
manipulative  acts,  to  promote  just  and 
equitable  principles  of  trade  and  to 
protect  the  investing  public. 

III.  Discussion 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereimder 
applicable  to  a  national  securities 
exchange  and,  in  particular,  with  the 
requirements  of  sections  6(b)  (1)  and  (5) 
of  the  Act.o  The  Commission  believes 
that  the  BSE’s  proposal  is  consistent 
with  the  requirements  under  section 
6(b)(1)  of  the  Act  that  an  exchange  be 
organized  and  have  the  capacity  to  carry 
out  the  purposes  of  the  Act  and  to 
comply  and  enforce  compliance  by  its 
members  and  persons  associated  with 
its  members  with  the  provisions  of  the 
Act,  the  rules  and  regulations 
thereunder,  and  the  rules  of  the 
Exchange.  The  Commission  also 
believes  that  the  proposal  is  designed  to 
promote  just  and  equitable  principles  of 
trade,  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market,  and,  in  general,  to  protect 
investors  and  the  public  interest  in 
accordance  with  section  6(b)(5)  of  the 
Act. 

The  Commission  believes  that  the 
BSE  proposal  is  a  reasonable  measure 
which  should  further  the  section  6(b)(5) 
objectives  of  protecting  investors  and 
the  public  interest  by  strengthening 
compliance  by  members,  member 
organizations  and  associated  persons 
with  the  Exchange’s  requests  for  books 
and  records.  This  should  provide  the 
Exchange  with  information  on  a  more 
timely  basis  and  therefore  put  the 
Exchange  in  a  better  position  to  detect 


•15  U.S.C.  78f(b)(l)  and  (5)  (1988). 


and  respond  to  fi'audulent  and 
deceptive  acts  and  practices. 

The  Commission  believes  that  new 
Chapter  XVIII,  Section  5  of  the  Rules 
that  requires  members,  member 
organizations  and  associated  persons  to 
respond  to  an  Exchange  inquiry  and  to 
provide  access  to  their  boo)»,  records 
and  accounts  should  assist  the  Exchange 
in  its  regulatory  oversight  capacity  by 
ensuring  that  the  Exchange  receives 
member  information  in  a  timely  fashion. 
The  Commission  believes  that  amending 
the  BSE  Constitution  to  require  member 
organizations  to  comply  with  Exchange 
requests  for  information,  as  well  as 
eliminating  the  requirement  of  a  two- 
thirds  vote  of  the  Board  to  compel  a 
member  or  associated  person  to  submit 
its  books  or  papers,  is  consistent  with 
section  6(b)(5)  in  that  it  should  prevent 
fraudulent  and  manipulative  acts  and 
practices  by  helping  to  expedite 
Exchange  investigations  using  the  books 
and  records  of  a  member,  member 
organization  or  associated  person. 

In  addition,  the  Commission  believes 
that  new  Chapter  XVIII,  Section  5 
reasonably  balances  the  Exchange’s 
regulatory  interest  in  gaining  timely 
access  to  the  books,  records  and 
information  of  members  and  member 
organizations  with  its  interest  in 
providing  fair  procedures  for  the 
disciplining  of  members,  member 
organizations  or  associated  persons  that 
refuse  or  neglect  to  comply  with 
Exchange  requests,  lo 

The  Commission  finds  good  cause  for 
accelerated  approval  of  Amendment  No. 
3  to  the  proposed  rule  change  prior  to 
the  thirtieth  day  after  publication  of 
notice  of  filing  thereof.  The  BSE’s 
original  proposal  was  published  in  the 
Federal  Register  for  the  full  statutory 
period  and  no  comments  were 
received. Amendment  No.  3  modifies 
the  proposal  to  make  certain 
adjustments  to  the  proposed  rule  change 
that  are  not  more  burdensome  and  that 
leave  its  overall  structure  unchanged. 


to  A  violation  of  Chapter  XVin,  Section  5  would 
subject  a  member,  member  organization  or 
associated  person  to  formal  disciplinary 
proceedings  pursuant  to  Chapter  XXX  of  the  BSE 
Rules  of  the  Board.  Chapter  XXX,  Sections  6  and 
7  of  the  BSE  Rules  of  the  Board  state,  among  other 
things,  that  except  for  decisions  made  by  the  Board, 
whi^  become  final  when  made,  any  determination 
made  by  the  hearing  panel  shall  become  final 
within  20  days  after  its  filing  with  the  Secretary  of 
the  Exchange  unless  a  request  for  review  by  the 
Board  is  filed  with  the  Secretary  prior  to  the  end 
of  such  period.  Upon  review,  the  Board  may,  by 
majority  vote,  sustain  any  such  determination 
including^y  sanction  imposed  or  reverse,  modify, 
limit  or  increase  such  determination  or  return  the 
matter  to  the  panel  for  further  findings. 

”  See  Securities  Exchange  Act  Release  No.  32752 
(August  16, 1993),  58  FR  44709  (August  24, 1993). 


IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  Amendment  No. 
3.  Persons  making  written  submissions 
should  6ie  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission’s  Public  Reference 
Room.  Copies  of  the  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  BSE.  All 
submissions  should  refer  to  File  No. 
SR-BSE-93-5  and  should  be  submitted 
by  December  29, 1993. 

It  is  therefore  ordered.  Pursuant  to 
section  19(b)(2)  of  the  Act,i2  that  the 
proposed  rule  change,  including 
Amendment  No.  3  on  an  accelerated 
basis,  (SR-BSE-93-5)  is  approved. 

■  For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  13 
Jonathan  G.  Katz, 

Secretary. 

[FR  Doc.  93-29939  Filed  12-7-93;  8;45  am) 
BtLUNG  CODE  8010-01-M 


[Release  No.  34-33261;  File  No.  SR-DTC- 
92-11) 

Seif-Regulatory  Organizations;  The 
Depository  Trust  Company;  Order 
Approving  a  Proposed  Rule  Change 
Relating  to  the  Elimination  of  Short 
Positions  in  a  Retired  Participant’s 
Account 

November  30, 1993. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(“Act”),3  The  Depository  Trust 
Company  (“DTC”)  filed  with  the 
Securities  and  Exchange  Commission 
(“Commission”)  a  proposed  rule  change 
that  would  codify  procedures  for 
eliminating  short  positions  remaining  in 
a  retired  participant’s  account.  The 
Commission  published  notice  of  the 
proposal  in  the  Federal  Register  to 
solicit  comment  from  interested 


1*  15  U  S.C.  78s(b)(2)  (1988). 

13 17  CFR  200.30-3(a)(12)  (1991). 
1 15  U.S.C.  788(b)(1)  (1988). 
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persons.2  No  comments  were  received. 
This  order  approves  the  proposal. 

I.  Description 

The  proposed  rule  change  sets  fofth 
DTC’s  procedure  for  eliminating  the 
short  positions  of  a  participant  that  has 
requested  that  its  account  be  closed  for 
activity  or  for  which  DTC  has  ceased  to 
act  when  the  participant  is  unable  or 
unwilling  to  cover  the  short  position.? 
The  proposed  rule  change  codifies 
existing  procedures  which  DTC  has 
applied  on  an  ad  hoc  basis  to  eliminate 
short  positions  from  the  accounts  of 
participants  that  have  retired  from  the 
DTC  system. 

Upon  receipt  of  a  participant's  request 
that  its  account  be  closed  for  activity, 
and  in  the  absence  of  an  arrangement 
between  the  participant  and  DTC  to 
resolve  the  short  positions,  DTC  will 
notify  the  participant  in  writing  that  any 
short  positions  in  the  participant’s 
account  as  of  the  date  its  account  is 
closed  and  any  short  position  created 
thereafter,  may  be  subject  to  a  buy-in  by 
DTC.  DTC  will  buy-in  securities  when 
DTC  determines  that  the  securities  are 
readily  marketable.  The  buy-in  will  be 
made  at  the  prevailing  market  price. 

DTC  will  notify  the  participant  that  the 
buy-in  will  be  funded  by  the  short 
position  penalty  *  or  charged  to  the 
participant’s  account. 

In  situations  when  DTC  determines 
that  it  is  not  appropriate  to  buy-in 
securities,  such  as  when  the  securities 
comprising  the  short  position  are  not 
readily  marketable,  DTC  will  extend  an 
invitation  to  tender  to  participants 
having  long  positions  in  the  issue 
through  its  Invitation  to  Cover  Short 
Request  (“ICSR”)  function.*  DTC  will 


z  Securities  Exchange  Act  Release  No.  31415 
(November  6.  1992),  57  FR  54129. 

3  Short  positions  primarily  are  caused  by  rejects 
of  deposits  of  securities  that  the  depositing 
participant  already  has  delivered  to  another 
participant,  and  by  deliveries  of  securities  that, 
because  of  late  notification  to  DTC  of  partial  calls, 
subsequently  are  determined  to  be  called  securities 
in  DTC's  call  lottery.  See  Securities  Exchange  Act 
Release  No.  26896  (June  5, 1989),  54  FR  25185. 

«The  “short  position  penalty"  is  130%  of  the 
current  market  value  of  the  short  position.  DTC  will 
assess  the  participant's  settlement  account  for  130% 
of  the  value  of  the  short  position  on  the  day  the 
penalty  is  imposed.  Telephone  conversation 
between  Karen  G.  Lind,  Associate  Counsel,  DTC, 
and  Sonia  G.  Burnett,  Attorney,  Commission  (July 
22, 1993). 

s  ICSR  is  the  DTC  service  that  enables  DTC 
participants  having  a  short  position  in  a  certain 
security  to  invite  tenders  to  cover  the  short  position 
fiom  DTC  participants  with  a  long  position  in  the 
same  or  similar  security.  The  inviting  participant 
broadcasts  its  message  to  DTC  on  the  Participant 
Terminal  System  ("PTS”)  or  PTS,  Jr.  identifying, 
among  other  things,  the  security,  the  quantity,  and 
price  range.  DTC  automatically  identifies  which 
participants  have  a  long  position  in  the  depository 
in  the  relevant  sectirity  issue  and  sends  an 


purchase  tendered  securities  with  funds 
from  the  fee  assessed  to  the  retiring 
participant.  For  short  positions  that 
have  been  open  more  than  thirty 
calendar  days,  the  initial  offering  price 
and  the  fee  assessed  to  the  retiring 
participant  will  be  110%  of  the  market 
value.  If  DTC  is  unable  to  purchase  the 
securities  at  110%  of  the  market  value 
within  thirty  days,  DTC  may  increase 
the  fee  and  offering  price  to  130%  of 
market  value. 

If  DTC  is  unable  to  purchase  the 
securities  within  thirty  days  at  130%  of 
market  value  through  ICSR,  DTC  may 
move  the  remaining  short  positions 
horn  the  participant’s  account  to  a 
special  depository  account.®  Upon 
moving  the  short  position  to  the  special 
depository  account,  DTC  will  charge  the 
participant  130%  of  the  market  value 
and  close  the  participant’s  account. 
Thereafter,  the  participant  will  have  no 
further  obligation  to  DTC  with  respect  to 
the  short  positions. 

II.  Discussion 

The  Commission  believes  the 
proposed  rule  change  is  consistent  with 
a  clearing  agency’s  duty  under  section 
17A(b)(3)(A)  7  to  facilitate  the  prompt 
and  accurate  clearance  and  settlement  of 
securities  transactions  and  to  safeguard 
securities  and  funds  in  its  custody  or 
control  or  for  which  it  is  responsible. 

The  proposal  will  permit  DTC  to  take 
affirmative  steps  to  resolve  and  reduce 
the  risks  associated  with  outstanding 
short  positions  of  retiring  participants. 
Under  DTC’s  Procedures,  participants 
are  obligated  to  cover  their  short 
positions  immediately.®  DTC  routinely 
assesses  non-retiring  participants  a  daily 
charge  of  130%  of  the  market  value  of 
the  security  as  an  incentive  for  the 
participant  to  cover  the  short  position  as 
soon  as  possible,  and  as  a  cusUon  to 
protect  DTC  in  the  event  of  a  sharp  rise 
in  the  market  price  of  the  security.®  By 
assessing  a  130%  daily  charge  to  retiring 


automated  message  over  PTS  to  those  participants, 
noting  that  if  they  are  interested  in  tendering  the 
securities,  they  should  notify  DTC.  Until  now,  DTC 
would  broadcast  tender  offers  only  at  the  request  of 
a  DTC  participant  unless  the  participant  had  a  short 
position  due  to  an  error  on  DTC's  p^,  in  which 
case  DTC  would  initiate  the  ICSR  procedures. 
Under  this  rule,  DTC  will  initiate  the  ICSR 
procedures.  For  further  discussion  of  ICSR,  see 
Securities  Exchange  Act  Release  Nos.  26696  (June 
5, 1989),  54  FR  25185  [File  No.  SR-DTC-89-071: 
and  27586  (January  4, 1990),  55  FR  1132  [File  No. 
SR-DTC-89-18]. 

B  The  depository  accoimt  will  be  designated  to 
hold  uiuesolved  short  positions  only  and  will  be 
segregated  from  DTC-participants'  accounts.  Only 
DTC  will  have  access  to  the  account. 

r  15  U.S.C.  78q-l(bM3)(A)  (1988). 

<DTC  Participant  Operating  Procedures.  S  C  at  7. 

9  Securities  Exchange  Act  Release  No.  26896 
(June  5, 1989),  54  FR  25185. 


participants’  accounts,  DTC  will  limit 
its  risk  of  loss^to  instances  when  there 
is  a  rise  in  the' market  price  of  the 
security  above  130%  of  the  amount  DTC 
last  collected  from  the  retiring 
participant.  Thus,  the  proposal  will 
enable  DTC  to  safeguard  securities  and 
funds  in  its  custody  or  control 
consistent  with  the  Act.i® 

The  Commission  believes  it  is 
prudent  for  DTC  to  use  its  ICSR  facility 
to  locate  participants  with  long 
positions  in  the  short  security.  In  the 
event  a  short  position  creates  a 
deficiency  in  DTC’s  inventory,  DTC 
would  be  obligated  to  make  sufficient 
securities  availabte  to  satisfy 
withdrawal  requests  by  either 
demanding  delivery  from  the  short 
participant  or  by  buying-in  the 
securities.  Certain  securities,  however, 
may  be  difficult  to  buy-in. In  addition, 
DTC  would  be  liable  for  the  cost  of 
obtaining  the  securities  if  that  cost  is  not 
satisfied  by  the  retiring  participant.  The 
use  of  ICSR  makes  it  possible  for  DTC 
to  locate  securityholders  and  cover  short 
positions  in  thinly-traded  issues 
quickly.  Thus,  the  use  of  DTC’s  ICSR 
procedures  under  this  proposal  will 
help  DTC  to  facilitate  the  prompt  and 
accurate  cleeirance  settlement  of 
securities  transactions  consistent  with 
the  Act. 

Finally,  in  the  cases  where  DTC  is 
unable  to  eliminate  the  short  position  by 
buying-in  securities,  the  short  position 
will  be  moved  to  a  special  depository 
account  enabling  a  retiring  participant 
to  eliminate  its  obligation  to  cover  the 
short  position  and  sever  its  relationship 
with  DTC.  DTC’s  ability  to  move  the 
short  position  to  a  special  depository 
account  also  will  benefit  DTC  and  its 
active  participants  by  allowing  DTC  to 
take  affirmative  steps  to  resolve,  and 
thereby  reduce  the  risks  associated  with 
outstanding  short  positions  of  retiring 
participants. 

in.  Conclusion 

On  the  basis  of  the  foregoing,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the  Act, 
and,  in  particular.  Section  17A. 

It  is  therefore  ordered.  Pursuant  to 
section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  (File  No.  SR- 


10  DTC  has  represented  to  the  Commission  that  it 
typically  pays  between  110-120%  market  value  to 
cover  short  positions.  Based  on  this  experience, 
DTC  expects  it  will  be  able  to  cover  most  short 
positions  for  less  than  130%  of  the  market  value  of 
the  position.  Letter  fi'om  Karen  G.  Lind.  Associate 
Counsel,  DTC,  to  Sonia  Burnett,  Attorney, 
Commission  (April  15, 1993). 

11  For  eicample,  thinly  traded  securities  and 
certain  municipal  securities  that  were  issued  to 
fund  a  particular  purpose  may  be  in  short  supply. 
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DTC-92-11)  be.  and  hereby  is, 
approved. 

For  the  O  -mmissioB  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  , 

JonathaB  G.  Katx, 

Secretary. 

(FR  Doc.  93-29937  Filed  12-7-93;  8:45  am) 
BiujNG  CODE  aotaat-H 


[ReiMM  Mo.  34-33263;  FOe  Mo.  SR-RMm- 
93-48] 

Self-41egulatory  Organiz«tk>ns;  FHing 
and  Immediate  EMecdveness  of 
Proposed  Rule  Cfiange  by  the 
Philadelphia  Stock  Ex^ionge,  tnc. 
Relating  to  the  Priority  of  Options 
Orders  for  Equity  Options  and  Index 
Options  by  Account  Type 

December  1, 1993. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act”),  15  U.S.C.  78s{b)(l),  notice  is 
hereby  given  that  on  November  24, 

1993,  the  Philadelphia  Stocli  Exchange, 
Inc.  ("Phlx"  or  "Exchai^e”)  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I.  n,  and  HI  below,  which  Items 
have  been  prepared  by  the  Exchange.* 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Seif-Regulatory  Organization’s 
Statement  of  the  Terms  of  Sub^ance  (d 
the  Proposed  Rule  Change 

The  Phlx  proposes  to  amend  Floor' 
Procedure  Advice  C' Advice”)  B-6, 
Priority  of  Options  Orders  for  Equity 
Options  and  Index  Options  by  Account 
Type.2  The  amendment  to  Section  B  of 
the  Advice  would  specifically  state  that 
violations  of  Advice  B-6,  aaxHnpanied 
by  factors  indicating  that  the  violation 
was  not  a  minor  error,  would  be  referred 
directly  to  the  Business  Conduct 
Committee,  rather  than  being  handled  as 
a  minor  rule  violation.  The  text  of  the 
proposed  rule  change  is  available  at  the 
Office  of  the  Secretary,  Phlx,  and  at  the 
Commission. 


I  The  Exchange  previously  submitted  this 
proposal  on  November  2, 1993,  however,  in 
response  to  CoBuntssica  conoerBS,  the  Phlx  delayed 
the  efiectiveness  of  the  rule  change  pending 
amendment  and  resufaraissioB  to  theCmnmissioB  in 
its  canent  foTBL 

*  See  Securities  Exchange  Art  Releese  No.  28354 
(August  20. 1990),  56  FR  15394. 


II.  SelfeRegnUtory  Organizatiaii's 
Statemeiit  of  the  Purpose  of,  and 
Statutory  Basis  Ah',  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Phlx  includ^  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
plaoes  specified  in  item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  sections  (A),  (B).  and  (Q  below, 
of  the  most  significant  aspects  of  such 
statements. 

(A)  Self-Regulctory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Charge 

Section  B  of  Advice  B-6  currently 
requires  that  orders  for  controlled 
accounts  be  represented  as  such  in  the 
trading  crowd  and  marked  on  a  floor 
ticked  by  circling  the  word  “yield.”  The 
Phlx  proposes  an  amendment  to  the  text 
of  Advice  B-6  in  order  to  codify  the 
existing  procedure  that  rule  violations 
which  are  not  considered  "minor"  can 
be  referred  directly  to  the  Exchange’s 
Business  Conduct  Committee  ("BCC"). 
Specifically,  before  notice  of  the  alleged 
violation  is  given,  the  staff  of  the 
Exchange  reserves  the  right  to 
recommend  to  the  BCC  that  the 
violatian  at  issue  should  not  be  deemed 
"minor,"  but  rather  that  formal 
disciplinary  action  should  be  taken. 

The  Phlx  believes  this  procedure  is  a 
fundamental  aspect  of  exchange  minor 
rule  plans  and  has  been  in  place  since 
these  plans  were  first  approved  by  the 
Commission  .3  The  Phlx  further  believes 
that  Advice  B-6,  jiist  as  the  other  Phlx  . 
Advices,  is  currently  subiect  to  this 
caveat. 

At  this  time,  the  Exchmige  proposes  to 
amend  the  text  of  Advice  B-6  to 
emphasize  that  only  minor  violations  of 
the  Advice  will  be  treated  as  minor  rule 
violations. 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
section  6  of  the  Act  in  general,  and  in 
particular,  section  6(b)(5),  in  that  it  is 
designed  to  prevent  fraudulent  and  - 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  and  protect  investors  and  the 
public  interest,  by  emphasizing  that 
certain  violations  of  Advice  B-6  are  not 
considered  minor,  and  are  thus  subject 
to  the  Exchange's  formal  disciplinary 
process. 


*  See  e.g.,  Seoirities  Exchange  Art  Release  No. 
23296  (June  4, 1966),  51  FR  21430. 


(B)  Self-Regulatory  Organizatioa ’s 
Statement  on  Burden  on  Competit/on 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition. 

^  f*»  * 

(C)  Seif-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

ni.  Date  of  Effectiveness  of  the 
.Proposed  Rule  Change  and  Timing  for 
Commission  Action 
Because  the  foregoing  rule  change 
constitutes  a  stated  policy,  practice  or 
interpretation  with  respect  to  the 
meaning,  administration,  or 
enforcement  of  an  existing  rule  of  the 
Exchange,  it  has  become  effective 
pursuant  to  section  19(b)(3)(A)  of  the 
Act  and  subparagraph  (e)  of  Rule  19b- 
4  thereunder.  At  any  time  within  60 
days  of  the  filing  of  the  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otheruise  in  furtherance  of  the 
purposes  of  the  Act. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  arid  all  written 
communications  relatii^  to  die 
proposed  rule  change  between  the 
Oiinmission  and  any  person,  other  than 
those  that  maybe  withheld  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission’s  Public  Reference 
Section,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Phbc.  All  submissions 
should  refer  to  File  Na  SR-Phlx-93-48 
and  should  be  submitted  by  December 
29, 1993. 


II  iiH'i  '' ; !'  lit* 
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For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Jonathan  G.  Katz, 

Secretary. 

IFR  Doc.  93-29938  Filed  12-7-93;  8:45  am] 
BILUNQ  CODE  S010-01-M 


[Rel.  No.  IC-19917;  811-6777] 

Crown  America  Separate  Account  A* 

December  2, 1993. 

AGENCY:  Securities  and  Exchange 
Commission  (“SEC”). 

ACTION:  Notice  of  application  for 
deregistration  imder  the  Investment 
Company  Act  of  1940  (the  “Act”). 


APPLICANT:  Crovm  America  Separate 
Account  A. 

RELEVANT  ACT  SECTIONS:  Section  8(f). 
SUMMARY  OF  APPUCATION:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
FILING  DATE:  The  Application  ivas  filed 
on  September  30, 1993. 


order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC’s 
Secretary  and  serving  Applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
December  27, 1993,  and  should  be 
accompanied  by  proof  of  service  on 
Applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  natine 
of  the  writer’s  request,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC’s  Secretary. 
ADDRESSES:  Secretary,  SEC.  450  Fifth 
Street,  NW.,  Washington,  I)C  20549. 
Applicant,  120  Bloor  Street  East, 
Toronto,  Canada  M4W  1B8. 

FOR  FURTHER  INFORMATION  CONTACT: 
Evelyn  C  Malone,  Legal  Technician,  or 
Michael  V.  Wible,  Special  Counsel,  on 
(202)  272-2060,  Office  of  Insurance 
Products,  Division  of  Investment 
Management. 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC’s 
Public  Reference  Branch. 

Applicant’s  Representations 

1.  On  March  1, 1989,  the  Applicant 
filed  with  the  SEC  a  notification  of 


registration  as  an  investment  company 
on  Form  N-8A  pursuant  to  Section  8(a) 
of  the  Act  and  a  registration  statement 
on  Form  N-8B-2  (File  No.  811-5777) 
pursuant  to  Section  8(b)  of  the  Act. 

2.  On  March  1, 1989,  the  Applicant 
filed  with  the  SEC  a  registration 
statement  on  Form  S-6  (File  No.  33- 
27274)  pursuant  to  the  Securities  Act  of 
1933  (the  “1933  Act”).  This  registration 
statement  covered  the  iegistration  of 
certain  variable  life  insurance  policies 
(the  “Policies”).  Pursuant  to  Rule  24f- 
2  under  the  Act,  the  Applicant 
registered  an  indefinite  amount  of 
securities  (Policies)  under  the  1933  Act. 
The  registration  statement  was  never 
declar^  effective,  and,  consequently, 
no  Policies  were  ever  sold. 

3.  The  Applicant  was  established  by 
its  depositor.  Crown  America  Life 
Insurance  Company  (“Crown 
America”),  as  a  separate  accoimt 
piirsuant  to  a  resolution  adopted  by  the 
Board  of  Directors  of  Crown  America  oh 
February  16, 1989,  in  accordance  with 
applicable  Kentucky  insurance  law  and 
regulation.  The  Applicant  was  formed 
for  the  purpose  of  investing  payments 
received  xuider  the  Policies. 

4.  The  Applicant  does  not  now  have, 
nor  did  it  ever  have,  any  assets.  No 
interests  in  the  Applicant  have  ever 
been  issued.  Accordingly,  no 
distributions  have  been  or  will  be  made 
to  securityholders  of  the  Applicant  in 
connection  with  the  winding-up  of 
Applicant’s  affairs  pursuant  to  its 
termination. 

5.  The  Applicant  is  being  terminated 
because  its  depositor.  Crown  America, 
has  decided  not  to  sell  the  Policies  or 
any  other  variable  contracts  that  would 
be  supported  by  the  Applicant.  On 
September  27, 1993,  the  Board  of 
Directors  of  Crown  America  adopted  a 
resolution  authorizing  the  deregistration 
and  termination  of  the  Applicant. 

6.  During  the  last  18  months,  the 
Applicant  has  not,  for  any  reason, 
transferred  any  of  its  assets  to  a  separate 
trust.  At  the  time  of  filing  this 
application,  the  Applicant  retained  no 
assets  and  has  no  securityholders.  The 
Applicant  does  not  have  any  debts  or 
other  liabilities  which  remain 
outstanding.  The  Applicant  is  not  a 
party  to  any  litigation  or  administrative 
proceeding.  The  Applicant  is  not  now 
engaged,  nor  does  it  propose  to  engage, 
in  any  business  a'ctivities  other  than 
those  necessary  for  the  winding-up  of  its 
afiairs.  The  Applicant  never  sold  any 
Policies  or  other  secmities  of  which  it 
was  the  issuer. 


For  the  Conunission.  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  93-29934  Filed  12-7-93;  8:45  ami 
BILLMO  CODE  S010-01-M 


[Rel.  No.  10-19919;  811-6747] 

Crown  America  Separate  Account  D 

December  2. 1993. 

AGENCY:  Securities  and  Exchange 
Commission  (“SEC”). 

ACTION:  Notice  of  application  for 
registration  imder  me  Investment 
Company  Act  of  1940  (the  “Act”). 

APPLICANT:  Crown  America  Separate 
Account  D. 

RELEVANT  ACT  SECTIONS:  Section  8(f). 

SUMMARY  OF  APPLICATION:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  Company. 
FILING  DATE:  The  Application  was  filed 
on  September  30, 1993. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  S^  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC’s 
Secretary  and  serving  Applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  ffie  SEC  by  5:30  p.m.  on 
December  27, 1993,  and  should  be 
accompanied  by  proof  of  service  on 
Applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer’s  request,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC’s  Secretary. 
ADDRESSES:  Secretary,  SEC.  450  Fifth 
Street.  NW.,  Washington,  I)C  20549. 
Applicant,  120  Bloor  Street  East, 
Toronto,  Canada  N4W 1B8. 

FOR  FURTHER  INFORMATION  CONTACT: 
Evelyn  C  Malone,  Legal  Technician,  or 
Michael  V.  Wible.  Special  Coimsel,  on 
(202)  272-2060,  Office  of  Insurance 
Products,  Division  of  Investment 
Management. 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC’s 
Public  Reference  Branch. 

Applicant’s  Representations 

1.  On  January  5, 1989,  the  Applicant 
filed  wiffi  the  SEC  a  notification  of 


HEARING  OR  NOTIFICATION  OF  HEARING:  An 


*  17  CFR  200.30-3(a)(12)  (1992). 
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registration  as  an  investment  company 
on  Form  N-8A  pursuant  to  section  8(a) 
of  the  Act  anQ  a  registration  statement 
on  Form  N-3  (File  No.  811—5747) 
pursuant  to  section  8(b)  of  the  Act.  v. 

2.  On  January  5, 1989,  the  Applicant 
hied  with  the  SEC  a  registration 
statemmt  on  Form  N-3  {File  No.  33- 
26414)  pursuant  to  the  Sectirities  Act  of 
1933  (the  "1933  Act’*).  This  registration 
statement  covered  the  registration  of 
certain  variable  annuity  contracts  (the 
"Contracts”).  Pursuant  to  Rule  24f-2 
under  the  Act,  the  Applicant  registered 
an  indefinite  amount  of  securities 
(Contracts)  under  the  1933  Act.  The 
registration  statement  was  never 
declared  effective,  and,  consequently, 
no  Contracts  were  ever  sold. 

3.  The  Applicant  was  established  by 
its  depositor,  Crown  America  Life 
Insurance  Company  ("Crown 
America”),  as  a  separate  account 
pursuant  to  a  resolution  adopted  by  the 
Board  of  Directors  of  Crown  America  on 
December  15, 1988,  in  accordance  with 
applicable  Kentud^  insurance  law  and 
regulation.  The  Applicant  was  formed 
for  the  purpose  of  investing  payments 
received  under  the  Contracts. 

4.  Hie  Applicant  does  not  now  have, 
nor  did  it  ever  have,  any  assets.  No 
interests  in  the  Applicant  have  ever 
been  issued.  Acconlingly.  no 
distributions  have  been  or  will  be  made 
to  security  holders  of  the  Applicant  in 
connection  with  the  winding-up  of 
Applicant’s  affairs  pursuant  to  its 
termumtioii. 

5.  The  Applicant  is  being  terminated 
because  its  depositor.  Crown  America, 
has  decided  not  to  aeii  the  Contracts  or 
any  other  variable  contracts  that  would 
be  suppcHted  by  the  Applicant.  Oi 
September  27, 1993.  Board  of 
Directors  of  Crown  America  adopted  a 
resolution  authorizing  the  <feregistration 
and  tmrmmation  of  the  Applicant 

6.  During  the  last  18  months,  the 
Applicant  has  not,  for  any  reason, 
transfearred  any  of  its  assets  to  a  separate 
trust  At  dm  time  of  filing  this 
application,  the  Applicant  retained  no 
assets  and  has  no  security  holders.  The 
Applicant  does  not  have  any  debts  or 
other  liabilities  which  remain 
outstanding.  The  Applicant  is  not  a 
party  to  any  litigation  or  administrative 
proceeding.  The  Applicant  is  not  now 
engaged,  nor  does  it  propose  to  engage, 
in  any  business  activhies  (rther  th^ 
those  necessary  for  the  winding-up  of  its 
affairs.  The  Applicant  never  sold  any 
Ccmtracts  or  ot^  securities  of  which  it 
was  the  issuer. 


For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Margaret  H.  McFariand, 

Depu  ty  Secretary. 

[FR  Doc.  93-29935  Filed  12-7-93;  8:45  amj 
eauNQ  CODE  aoia-oi-M 


[Rel.  Ho.  lC-19921;  Fla  Na  812-6S90] 

invaaco  Variable  Investment  Funds, 
Inc.,  at  ai. 

December  2, 1993. 

AGENCY:  Securities  and  Exchange 
Commission  T’SEC”  or  the 
"Commission”). 

ACTION:  Notice  of  application  for 
exemption  under  the  Investment 
Company  Act  of  1940  (the  "1940  Act”). 

APPLICANTS:  Invesco  Variable 
InvestmentFunds,  Inc.  (the  "Fund”) 
and  Invesco  Funds  Group,  Ina 
("Invesco”). 

RELEVANT  1940  ACT  SECTION:  Oder 
requested  under  sechon  6(c)  of  the  1940 
Act  from  the  provisions  of  sections  9(a), 
13(a),  15(a)  and  15(b}  of  the  Act  and 
rules  6e-2(b)(15)  and  6e-3(T)(b)(15) 
thereunder. 

SUMMARY  OF  APPLICATION:  Applicants 
seek  an  order  to  the  extent  necessary  to 
permit  shares  of  the  Fund  to  be  sold  to 
and  held  by  variable  annuity  and 
variable  life  insurance  separate  accoimts 
of  both  affiliated  and  unaffiliated  life 
insurance  companies  (the  "Participating 
Insurance  Companies”). 

RUNG  DATE:  The  apphcation  was  filed 
on  September  22, 1993. 

HEARmG  OR  NOTIRCATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  on  this  application  by  writing 
to  the  Secretary  of  SEC  and  serving 
Applicants  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
must  be  receiv^  by  the  Commission  by 
5:30  p.m.  on  December  27, 1993  and 
accompanied  by  proof  of  service  on  the 
Appln^ts  in  the  form  of  an  affidavit  w, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  natture 
of  the  interest,  the  reason  for  the  request 
and  the  issues  contested.  Persons  may 
request  notification  of  the  date  of  a 
heariog  by  writii^  to  the  Secretary  of 
the  SEC. 

ADDRESSES:  Secretary.  SEC,  450  Fifth 
Street,  NW..  Washington,  DC  20549. 
Applicants:  Glen  A.  Payne,  Esq.,  Vice 
President  ft  General  Oninsel.  invesoo 
Funds  Ckoup.  Inc.,  7800  E.  Unkm  Ave.. 
suite  800,  D^ver,  Colorado  80237. 

FOR  FURTHER  INFORMATION  CONTACT: 


Barbara  J.  Whisler,  Attorney,  or  Wendell 
M.  Faria,  Deputy  ^ief,  boA  at  (202) 
272-2060,  Office  of  Insurance  Products, 
Division  of  Investment  Management. 
SUPPLEMENTARY  INFORMATION:  Following 
is  a  sumj^iy  of  the  application,  the 
complete  application  is  available  for  a 
fee  from  the  Public  Reference  Branch  of 
the  SEC. 

Applicants’  Representations 

1.  The  Fimd,  a  Maryland  corporation, 
is  registered  under  the  Ai^  as  an  open- 
end  management  investment  company 
of  the  series  type.  The  Fxmd  currently 
offers  shares  in  four  separate  investment 
portfolios:  An  industrial  income 
portfolio;  a  total  return  portfolio;  a  high 
yield  portfolio  and  a  utility  portfolio. 

The  Fund  may  create  additional 
portfolios  in  ^e  future  and  applicants 
therefore  request  relief  that  would 
encompass  current  portfolios  of  the 
Fund  as  well  as  any  future  portfolios  of 
the  Fund. 

2.  Invesco,  an  indirect  wholly-owned 
subsidiary  of  Invesco,  PLC,  is  registered 
under  the  Investment  Advisers  Act  of 
1940  and  will  serve  as  investment 
adviser  to  each  portfolio  of  the  Fund. 
Invesco  will  also  serve  as  the  distributor 
of  the  Fund’s  shares.  Invesco  Capital 
Management,  Inc.,  an  indirect  wnolly- 
owned  subsidiary  of  Invesco  PLC,  will 
serve  as  sub-adviser  to  the  total  return 
fund,  while  Invesco  Trust  Company,  a 
wholly-owned  subsidiary  of  Invesco, 
will  serve  as  sub^viser  to  the 
industrial  income,  high  yield  and 
utilities  portfolios. 

3.  Fund  shares  will  be  offered  only  to 
separate  accounts  of  various  insurance 
companies  that  may  or  may  not  be 
affiliated  with  one  another  (the 
"Participating  Insurance  Companies”). 
Consequently,  the  Fund  will  serve  as 
the  investment  vehicle  for  various 
insurance  products,  including  variable 
annuity  contracts,  single  premium 
variable  life  insurance  contracts, 
scheduled  premium  variable  life 
insurance  contracts,  and  flexible 
premium  variable  life  insurance 
contracts. 

4.  Participating  Insurance  Companies 
will  be  limited  to  insurance  companies 
that  enter  into  participation  agreements 
with  the  Fund  and  Invesco 
("Participation  Agreements”). 
Applicants  state  toat  the  terms  of  the 
PairidpatioD  Agremnents  will  obligate 
each  P^cipating  Insurance  Company 
to  fulfill  its  obligations  under,  ana  abide 
by  the  terms  and  conditions  of,  any 
orderwanting  this  application. 

5.  Tne  use  of  a  common  management 
investment  company  as  the  underiying 
investment  medium  for  both  variable 
annuity  and  variidde  life  insurance 
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separate  accounts  of  a  single  insurance 
company  Cor  of  two  or  more  affTKated 
insurance  companiesl  is  referred' to  as 
“mixed  funding,’*'.  The  use  of  a  common 
management  company  as  the  underlying 
investment  medium  for  variable  anmrity 
and  variabre  life  insurance  separate 
accounts  of 'unaffiliated  insurance 
companies  is  referred  to  as  “shared 
funding.’*.  ’’Mixed'  and  shared  ftinding’’ 
denotes' the  use  of  a  common 
management  company  to  fund  the 
variable  annuity  and  variable  life 
separata  accounts  of  other  affiliated  and 
unaffiliated  insurance  companies. 

Applicants’  Legali  Analysn 

1.  In  conrrection  with  the  Rinding  of 
scheduled  prenrium  variable  life 
insurance  contracts  issued  through  a 
separate  account  registered  under  the 
1940  Act  as  a  unit  investment  trust  (a 
“Trust’’)',  rule  6e-2(b)t'l 5)*  provides 
partial  exemptions  from  sections  9{'a)  , 
13(a),  15(a)  and  15(b)  of  the  1940  Act. 
The  relief  provided  by  rule  6e-2  is 
available  to  a  separate  account’s 
investment  adviser,  principal' 
underwriter,  and  sponsor  or  depositor. 
The  exemptions  granted  by  rule  6e- 
2(b)(15)  are  available  only  where  the 
management  investment  company 
underlying  the  Trust  offers  its  shares 
“exclusively  to  variable  life  insurance 
separate  accounts  of  the  life  insurer,  or 
of  any  affiliated  life  insurance 
company.’*  The  relief  granted  by  rule 
6e-:^)(15)  is  not  available  with  respect 
to  a  scheduled  premium  variable  life 
insurance  separate  account  that  owns 
shares  of  an  underlying  ftnid  that  offers 
its  shares  to  a  variable  annaity  separate 
account  of  the  same  company  or  rf  any 
other  affiliated  or  unaffiliated  life 
insurance  company.  Therefore,  rule  6e- 
2(b)  (.15)  precludes  mixed  and  shared 
funding, 

2.  In  connection  with  flexible 
premium  variable  life  insurance 
contracts  issued  through  a  separate 
account  regretered  under  die  1940  Act 
as  a  xmit  investment  trust,  rule  6e- 
3(T)(b){15)'pravixles  partial  exemptions 
from  sections  9fa),.  lifal,  15(a),  and 
15(b)'  of  the  194*0' Act  to  the  extent  that 
those  sections  have  been  deemed  by  the 
Commission  to  require  "pass-through” 
voting  with  respect  to  an  underlying 
fund’s  shares.  The  exemptions  granted 
to  a  separate  account  by  rule  6e^ 
3(T)(b)(15)  are  available  only  where  all 
of  the  assets  of  the  separate  account 
consist  of  the  shares  of  one  or  more 
registered  management  investment 
companies  which  offer  their  shares 
“exclusively  to- separate  accounts  of  the 
life  insurer,,  or  of  any  affiliated  life 
insurance  company,  offering  either 
scheduled  or  flexible  contracts,  or  both; 


or  which  also  offer  their  shares  to- 
variable  annuity  separate  accounts' of 
the  life  ihsurer  or  of  an  affiliated  Hfe- 
insurance  company.’*  Rule  6e-3(T)' 
permits  mixed  funding.  Rule  6e-3(TJ, 
however,  docs  not  permit  shared 
funding,  because  the  relief  granted  by 
rule  6e-3(T)(b)(15)'  ie  not  availabre  with 
respect  to  a  flexible  premium  variable 
life  insurance  separate  account  drat 
owns  shares  of  a  management  company 
that  also  offers  its-  shares  to  separate 
accounts,,  incl-udlng  variable  annuity 
and  flexible  prenrium-  and  scheduled 
premium  variable  life-insurance 
separate  accounts,  of  unaffifiated'  life 
insurance  companies. 

"3.  Applicants  therefore  request  relief 
from  sections  9(’a),  13(a)v  15(a.)  and  15(b)i 
of  the  1940  Act,  and  rules  6e-2(b)(15)f 
and  6e-3(T)(b)fT5)  thereunder  to  the 
extent  necessary  to  permit  mixed  and 
shared  funding. 

4.  Section  9{a-)  of  the  1940  Act 
pnovixies  that  it  is  unlawful  for  any 
company  to  serve  as  investment  adviser^ 
or  principal  underwriter  of  any 
registered  open-end  investment 
company  if  an  affiliated  person  of  that 
company  is  subject  to-a  disqualification 
enumerated  in  sections  9(a)' (1  for  (2). 
Rules  6e-2(b)(  15)  and  6e-^'h(b)('15) 
provide  exemptions  from  section  9(a) 
under  certain  circumstances,  subject  to 
limitations  on  mixed  and  shared 
funding.  The  relief  provided  by  rules 
6e-2(b){15)(i)  and  6e-3{T)(b)(:l5)(i) 
permits  a  person  disqualified  imdter 
secti-on  9(a)  to-  serve  as  an  officer, 
director,  or  employee  of  the  Kfe  insurer, 
or  of  any  of  its  affiliates,  so-  long  as  that 
person  does  not  particijjate  directly  in 
the  management  or  administration  of 
the  underlying  fund.  The  relief  provided 
by  rules  6e-2(b)(15)(ii)  and  6e- 
3(TJ(b)(15)(ri)  permits  the  life  insurer  to 
serve  as  the  underlying  ftind’s 
investment  adviser  or  principal 
underwriter,  provided  that  none  of  the 
insurer’s  personnel  who-  are  ineligible 
pursuant  to  section  9(a)  are  participating 
in  the  management  or  administration  of 
the  fund. 

5.  Applicants  state  that  the  partial 
relief  hum  section  9(a)  found  in  rules 
6e-^)(15)  and  6e-3(T)(b){15),  in  effect, 
limits  the  amount  of  monitoring 
necessary  to  ensure  eomplianee  with 
section  9- to  that  which  isappropri^e  in 
light  of  the  policy  and  purposes  of 
section  9*.  Applicants  state  th^-  those 
1940- Act  rules  recognize  that  it  is  not 
necessary  for  tha  protection  of  investors 
or  the  purposes  fi^ly  intended  by  the 
policy  and  provisions  of  the  1-940  Act  to 
apply  the  provisions  of  section  9(a>to 
the  many  individuals  in  a  large 
insurance  company  complex,  most  of 
whom  will  have  no  involvement  in 


matters  pertaining  to  investment 
companies  witl^in>  the  organization. 
Applicants  stats  that  it  is  therefore 
unnecessary  to>  apply  section  9(a)<  to. 
indivtduels  irr  various-  unaffiUated 
Participating  Insurance  Companies,  (or 
affiliat^'  companies  of  those 
Participati-ng  fosuzanceGonapairies)  that 
may  utilize  the  Fund  as  the  funding 
medium-  fbr  variabfe  contracts. 

6:  Rules 6e-2(b)(15)(fiii>aiui6e- 
3(T)(b)(15)(iiiil  under  the  1940  Act 
assume  the  existence  of  a  pass-through 
voting  requirement  with  respect  to 
management  investment  company 
shares  held  by  a  separate  account.  The 
application'  states  that  pass-throu^ 
voting  pnivileges  wi]^  be  provided  with 
respect  to- all  contracV  owners  so  long  as 
the  Commission  interprets  sections 
13(a).  15(a)  and  15(b)  of  the  1940  Act  to 
require  such  privileges  for  variable 
contract  owners. 

7.  Rules  6e—2(b)(it5)(iii)i  and  6e- 
3(T)(b)(15)(iiii'l;  uxaiec  the  1940  Act 
provide  exemptions  front  the  pass¬ 
through  voting  cequixement  with  respect 
to  several  significant  matters,  assuming 
observance  ^  the  limiitatians  on  mixed 
and  shared  funtling  imposed  by  the 
1940  Act  and'  the-  rules:  therexinder. 

Rules.  6e-2(b)(.15)(idi)(A)  and  6e- 
3(T)(b)('15)(iii)(A)' provide- that  the 
insurance  company  may  disregard 
voting  tnstructiDns  of  its  contract 
owners  with  respect  to  the  investments 
of  an  underlying  finul,  or  any  contract 
between,  a.  fiuxd  eeid  its  investment 
adviser,,  when  required  to  do  so  by  an 
insurance  regulatory  authority 

Rules  6e^2(b)(15’)(iii)(B)  and  6e- 
3(T)(b)(15)(iii)(B):ptQvi^  that  the 
insuzmsce  company  may  disregard 
voting  instructions  of  its  contract 
owners  if  the  contract  owners  initiate 
any  change  in  the  company’s 
investment  policies,  prinicipai 
underwriter,,  or  any  investment  adviser, 
provided  that  disregarding  such  voting 
instructions  is  reasonable  and  subject  to 
the  other  provisions  of  para^aphs 
(b)(15)(li)  and  (b.i(7Kii)  (B)  a^  (C)  of 
each  rule-. 

8.  Applicants  represent  that  the  right 
of  the  Participating  Insurance 
Companies  to.  disregard  voting, 
instructions  of  contract  owners 
provided  by  rules  6e-^(h)(15)  and  6e- 
3(T)(b)(15)  does  not  raise  any  issues, 
diffetent  those  raised-  by  the 
authority  of  state  insurance 
administrators  over  separate  accounts. 
Under  the  rules,,  an  insurer  can 
disregard  voting  instructions  only  with 
respect  to  certain  specified  items. 
Affiliation  does  not  eliminate  the 
potential,  if  any  exists,  fiar  divergent 
judgments  as  to  the  advisability  or 
legality  of  a  change  in  investment 
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policies,  principal  underwriter,  or 
investment^dviser  initiated  by  contract 
owners.  The  potential  for  disagreement 
is  limited  by  the  requirements  in  rules 
6e-2  and  6e-3(T)  under  the  1940  Act  v. 
that  the  insurance  company’s  disregard 
of  voting  instructions  be  both  reasonable 
and  based  on  specific  good  faith 
determinations. 

9.  Applicants  argue  that  use  of  the 
Fund  as  a  common  investment  medium 
for  variable  contracts  would  permit  the 
achievement  of  economies  of  scale  that 
would  serve  to  reduce  expenses  borne 
by  contract  owners,  would  permit  the 
expansion  of  the  variety  of  funding 
options  available  imder  existing  variable 
contracts,  and  encourage  a  broader 
universe  of  life  insurance  companies  to 
offer  variable  contracts.  Applicants  note 
that  certain  smaller  life  insurance 
companies  may  not  find  it  economically 
feasible  to  enter  the  variable  contract 
business  on  their  own.  Use  of  a  shared 
funding  vehicle  could  help  alleviate  this 
problem  because,  according  to 
Applicants,  Participating  Insurance 
Companies  would  benefit  not  only  ft’om 
the  investment  and  administrative 
expertise  of  a  successful  investment 
adviser  such  as  Invesco  but  also  ft'om 
the  cost  efficiencies  and  Investment 
flexibility  afforded  by  a  large  pool  of 
funds.  Applicants  state  that  making  the 
Fund  available  for  mixed  and  shared 
funding  will  encourage  more  insurance 
companies  to  offer  variable  contracts 
which  will  then  increase  competition 
with  respect  to  both  the  design  and  the 
pricing  of  variable  contracts.  This  can  be 
expected  to  result  in  greater  product 
variation  and  lower  charges.  Applicants 
also  argue  that  granting  the  requested 
relief  would  result  in  an  increased 
amount  of  assets  available  for 

,  investment  by  the  Fund.  This,  in  turn, 
may  benefit  variable  contract  owners 
not  only  by  promoting  economies  of 
scale,  but  also  by  permitting  increased 
safety  through  greater  diversification,  or 
by  making  the  addition  of  new 
investment  portfolios  more  feasible. 

10.  Applicants  believe  that  there  is  no 
significant  legal  impediment  to 
permitting  mixed  and  shared  funding. 
Applicants  state  that  separate  accounts 
organized  as  imit  investment  trusts 
historically  have  been  employed  to 
accumulate  shares  of  mutual  funds  not 
affiliated  with  the  depositor  or  sponsor 
of  the  separate  account.  Applicants  also 
believe  that  mixed  and  shared  funding 
will  have  no  adverse  federal  income  tax 
consequences. 

Applicants’  Conditions 

Applicants  have  consented  to  the 
following  conditions  if  the  requested 
order  is  granted: 


1.  A  majority  of  the  Board  of  Directors 
of  the  Fund  (the  “Board”)  shall  consist 
of  persons  who  are  not  “interested 
persons”  of  the  Fund,  as  defined  by 
Section  2(a)(19)  of  the  1940  Act  and  the 
rules  thereunder  and  as  modified  by  any 
applicable  orders  of  the  Commission, 
except  that,  if  this  condition  is  not  met 
by  reason  of  the  death,  disqualification, 
or  bona  fide  resignation  of  any  director 
or  directors,  then  the  operation  of  this 
condition  shall  be  suspended:  (a)  For  a 
period  of  45  days  if  the  vacancy  or 
vacancies  may  be  filled  by  the  Board;  (b) 
for  a  period  of  60  days  if  a  vote  of 
shareholders  is  required  to  fill  the 
vacancy  or  vacancies;  or  (c)  for  such 
longer  period  as  the  Commission  may 
prescribe  by  order  upon  application. 

2.  The  Board  will  monitor  the  Fund 
for  the  existence  of  any  material 
irreconcilable  conflict  between  the 
interests  of  the  contract  owners  of  all  of 
the  separate  accounts  investing  in  the 
Fund.  A  material  irreconcilable  conflict 
may  arise  for  a  variety  of  reasons, 
including:  (a)  An  action  by  any  state 
insurance  regulatory  authority;  (b)  a 
change  in  applicable  federal  or  state 
insurance,  tax,  or  securities  laws  or 
regulations,  or  a  public  ruling,  private 
letter  ruling,  no-action  or  interpretative 
letter,  or  any  similar  action  by 
insurance,  tax,  or  securities  regulatory 
authorities;  (c)  an  administrative  or 
judicial  decision  in  any  relevant 
proceeding;  (d)  the  manner  in  which  the 
investments  of  the  Fund  are  managed; 

(e)  a  difference  in  voting  instructions 
given  by  owners  of  variable  annuity 
contracts  and  owners  of  variable  life 
insurance  contracts;  or  (f)  a  decision  by 
an  insurer  to  disregard  the  voting 
instructions  of  contract  owners. 

3.  The  Participating  Insurance 
Companies  and  Invesco  will  report  any 
potential  or  existing  conflicts  to  the 
Board.  Participating  Insurance 
Companies  and  Invesco  will  be 
responsible  for  assisting  the  Board  in 
carrying  out  its  responsibilities  under 
these  conditions  by  providing  the  Board 
with  all  information  reasonably 
necessary  for  the  Board  to  consider  any 
issues  raised,  including  information  as 
to  a  decision  by  an  insurer  to  disregard 
voting  instructions  of  contract  owners. 
The  responsibility  to  report  such 
information  and  conflicts  and  to  assist 
the  Board  will  be  a  contractual 
obligation  of  the  Participating  Insurance 
Companies  under  the  Participation 
Agreements  and  the  Participation 
Agreements  shall  provide  that  these 
responsibilities  will  be  carried  out  with 
a  view  only  to  the  interests  of  contract 
owners. 

4.  If  it  is  determined  by  a  majority  of 
the  Board,  or  by  a  majority  of  its 


disinterested  directors,  that  an 
irreconcilable  material  conflict  exists, 
the  relevant  Participating  Insurance 
Companies  shall,  at  their  expense  and  to 
the  extent  reasonably  practicable,  take 
steps  iv»p,essary  to  remedy  or  eliminate 
the  irreconcilable  material  conflict, 
including  (a)  Withdrawing  the  assets 
allocable  to  some  or  all  of  the  separate 
accounts  fi'om  the  Fund  and  reinvesting 
such  assets  in  a  different  investnxent 
medium  including  another  portfolio  of 
the  Fund,  or  submitting  the  question  as 
to  whether  such  segregation  should  be 
implemented  to  a  vote  of  all  affected 
contract  owners;  and,  as  appropriate, 
segregating  the  assets  of  any  appropriate 
group  (j.e.,  variable  annuity  contract 
owners  or  variable  life  insurance 
contract  owners)  that  votes  in  favor  of 
such  segregation,  or  offering  to  the 
affected  variable  contract  owners  the 
option  of  making  such  a  change;  and  (b) 
establishing  a  new  registered 
management  investment  company  or 
managed  separate  account. 

If  a  matenal  irreconcilable  conflict 
arises  because  of  a  decision  by  a 
Participating  Insurance  Company  to 
disregard  contract  owner  voting 
instructions  and  that  decision 
represents  a  minority  position  or  would 
preclude  a  majority  vote,  the 
Participating  Insurance  Company  may 
be  required,  at  the  election  of  the  Fund, 
to  withdraw  the  separate  account 
investment  in  the  Fund  and  no  charge 
or  penalty  will  be  imposed  as  a  result 
of  such  a  withdrawal.  The  responsibility 
to  take  remedial  action  in  the  event  of 
a  Board  determination  of  a  material 
irreconcilable  conflict  and  to  bear  the 
cost  of  such  remedial  action  shall  be  a 
contractual  obligation  of  all 
Participating  Insurance  Companies 
under  the  participation  agreements.'  The 
responsibility  to  take  such  remedial 
action  shall  be  carried  out  with  a  view 
only  to  the  interests  of  contract  owners. 
For  purposes  of  this  Condition  Four,  a 
majority  of  the  disinterested  members  of 
the  Board  shall  determine  whether  any 
proposed  action  adequately  remedies 
any  material  irreconcilable  conflict,  but, 
in  no  event,  will  the  Fund  or  Invesco  be 
required' to  establish  a  new  funding 
medium  for  any  variable  contract. 
Further,  no  Participating  Insurance 
Company  shall  be  required  by  this 
Condition  Four  to  establish  a  new 
funding  medium  for  any  variable 
contract  if  any  offer  to  do  so  has  been 
declined  by  a  vote  of  a  majority  of  the 
affected  contract  owners. 

5.  A  Board’s  determination  of  the 
existence  of  an  irreconcilable  material 
conflict  and  its  implications  shall  be 
made  known  promptly  and  in  writing  to 
all  Participating  Insurance  Companies. 
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6.  Participatmg  Insturance  Companies 
will  provide  pass-thiough.  voting 
privileges  to  ad  variable  conicact  owners 
so  long  as  the  Commission,  interprets  the 
1940  Act  to>  require  pass-through  voting 
privileges  for  variable  contract  owners. 
Accordingly,  the  Participating  insurance 
Companies  will  vote  shares  of  the  Fund 
held  in  their  separate  accoimts  in  a 
manner  consistent  with  voting 
instructions  timely  received  from, 
contract  owners.  Participating,  Insurance 
Companies  will  be  responsible  for 
assuring  that  each  of  their  separate 
accounts  calculates  voting  privileges  in 
a  manner  consistent  with:  other 
Participating  Insurance' Companies,  The 
obligation  to  calculate  voting  privileges 
in  a  manner  consistent  with  all  other 
separate  accounts  will  be  a  contractual 
obligation  of  all  Participating  Insurance 
Companies  under  the  Participation 
Agreements.  The  Participating 
Insurance  Company  will  vote  shares  for 
which  it  has  not  received  voting 
instructions  as  well  as  shares 
attributable  to  it  in  the  same  proportion 
as  it  votes'Shares  for  which  it  has 
received  instructions. 

7.  All  reports  received  by  the  Board  of 
potential  or  existing  conflicts,  and  all 
Board  action  with  regard  hx  (a) 
Determining  the  existence  of  a  conflict; 
(b)  notifying  Participating  Insurance 
Companies  of  a  conflict:  and  (c) 
determining  whether  any  proposed 
action  adequately  remedies  a  conflict, 
will  be  properly  recorded  in.  the  minutes 
of  the  Board  or  other  appropriate 
records.  Such  minutes  or  odier  records 
shall  be  made  available  to  the 
Commission  upon  request. 

8.  The  Fund  will'  notify  all 
Participating  Insiiiance  Companies  that 
separate  account  prospectus  disclosure 
regarding  potential  risks  of  mixed  and 
shared  fading  may  be  appropriate.  The 
Fimd  ^all  disclose  in  its  prospectus 
that:  (a)  The  Fund  is  intended  to  be  a 
funding  vehicle  for  all  types  of  variable 
annuity  and  viable  life  insurance 
contracts  offered  by  affiliated  and 
unaffiliated  insurance  companies;  fb) 
materid  irreconcilable  ccmflicts  among 
interests  of  various  contract  owrters  may 
arise  from  mixed  and  shared  funding 
arrangementsr  and  (c)  the  Board  will 
monitor  for  the  existence  of  uiy  material 
irreconcilable  conflicts  and  determine 
what  action,  if  any,  ^oald  be  takm  in 
response  to  such  conflicts. 

9.  The  Fund  will  comply  vdth  all 

provisions  of  the  1940  requiring 

voting  by  shareholders,  and,  m 
particular,  the  Fimd  will  eithei  provide 
for  annual  meetings  (except  to  the 
extent  that  the  Commission  may 
interpret  Section  16  of  the  1940  Act  not 
to  require  such  meetings)  or  comply 


with  Section  16(c)  of  the  1940  Act, 
(althou^  the  Fund  is  not  within  the 
trusts  described  in  Section  16(c)  of  the 
1940  Act),  as  well  as  with  Section  16(a). 
and,  if  applicable.  Section  16(b).  of  the 
1940  Act.  Further,  the  Fund  will  act  in 
accordance  with  the  Commission’s 
interpretation  of  the  requirements  of 
Section  16(a)  with  resp^  to  periodic 
elections  of  directors  and  wiffi  whatever 
rules  the  Commission  may  pramuPgate 
with  respect  thereto. 

10.  If  and  to  the  extent  that  Rules  6e- 
2  and  6e-3(T)  are  amended  (or  if  Rule 
6e-3  under  the  1940  Act  is  adopted)  to 
provide  exemptive  relief  from  any 
provision  of  the  1940  Act  or  the  rules 
thereunder  with  respect  to  mixed  and 
shared  funffing  pn  terms  and  conditions 
materially  different  from  any 
exemptions  granted  in  the  order 
requested  by  Applicants,  then  the  Fund 
and  the  Participating  Insurance 
Companies,  as  appropriate,  shall  take 
such  steps  as  may  be  necessary  to 
comply  with  Rules  6e-2  and  6e-3(T),  as 
amended,  and  Rule  6e-3,  as  adopted,  to 
the  extent  applicable. 

11.  No  less  th£ui  annually,  the 
Participating  Insurance  Companies  and/ 
or  Invesco  shall  submit  to  the  Board 
such  reports,  materials,  or  data  as  the 
Board  may  reasonably  request  so  that 
the  Board  may  carry  out  fully  the 
obligations  imposed  upon  it  by  the 
conffitions  contained  in  the  application. 
Such  reports,  materials,  and  data  shall 
be  submitted  more  frequently  if  deemed 
appropriate  by  the  Board.  The 
obligations  of  the  Participating 
Insurance  Companies  to  provide  these 
reports,  materi^,  and  data  to- the  Board  * 
shall  be- a  contractual  obligation  of  all 
Participating  Insuremce  Companies 
under  the  Partidpatkax  Agreements. 

Conclusion 

For  the  reasons  stated  above, 
Applicamts  believe  that  the  requested 
exemptions,  in  accordance  with  ffie 
standards  of  section  6(c)  ,  are 
appropriate  in  ffie  public  interest  and 
consistent  with  the  protection  of 
investors  and  tile  purposes  fairfy 
intended  by  the  policy  and  provisions  of 
the  1940  Act. 

Foe  the  Cammission,  by  the  Division  of 
Investment  Management,  tmder  delegated 
authadty. 

Margaret  H.  MeFadaoidit 

Deputy  Secretary. 

(FR  Doc.  93-29932  Filed  12-7-93;  g;4'5  amj 
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[Rel.  No.lC-19920;  FUaNo.  ftl2-86121 
Putnam  Capitall  Manager  Trust,  et  af. 

December  2. 1993. 

AGENCY:  Securities  and  Exchange 
Commission  (the  “SEC”  or  the 
“Commission’7. 

ACTION:  Notice  of  application  for  an 
order  under  the  Investment  Company 
Act  of  1940  (the  “1940  Act”). 

APPLICANTS:  Putman  Capital  Manager 
Trust,  (the  “Trust”)  Putnam  Investment 
Management,  Ihc.  (“Putnam”)  and 
certain  li&  insurance  companies  and 
their  separate  accounts  investing  now  or 
in  the  future  in.the'^st  (collectively, 
the  "Applicants”).  * 

RELEVANT  tS40  ACT  SECTIONS:  Order 
requested  under  Section  6(c)  of  the  1940 
Act  for  exemptions  from  the  provisions 
of  Sections  9(a).  13(al,  15(a)  and  15(bl  of 
the  1940  Act  and  Rules  6e-2{b)  (15)  and 
6e-3(T)(h)(15)  thereunder. 

SUMMARY  OF  APPLICATION:  Applicants 
seek  an  order  to  the  extent  necessary  to 
permit  shares  of  the  Trust  to  be  sold  to 
and  held  by  separate  accounts  funding 
variable  annuity  and  variable  life 
insurance  contracts  issued  by  both 
affiliated  and  tmaffiliated  life  insurance 
companies. 

RLING  DATES:  The  application  was  filed 
on  October  12. 1993. 

HEAFMNG  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the  SEC’s 
Secretmy  and  serving  Applicants  with  a 
copy  of  the  request,  personally  or  by 
^  maiL  Hearing  requests  should  be 
received  by  ^  by  5:30  p.m.  on 

December  27. 1983v  and  should  be 
accompanied  by  proof  of  service  on 
Applicants  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  requester’s  interest,  the  reason  for 
the  request  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writiitg  to  the  Secretary  of 
the  SEC. 

ADDRESSES:  Secretaffy,  SEC,  450  Fifth 
Street  NW.,  Washington,  DC  20549. 
Applicants,  One  Post  Office  Square, 
Boston,  M^sachusetts  02109. 

FOR  FURTHER  INFORMATION  CONTACT: 
Wendy  Finck  Friedlander,  Senior 
Attomey>or  Wendell  M.  Faria.  Deputy 
Chief  at  (202)  272-2060,  Office  of 
Insurance.  Products  (Division  of 
Investment  Management). 
SUPPLEMENTARY  INFORMATION:  Following 
is  a  summary  of  the  application;  the 
complete  application  is  available  for  a 
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fee  from  the  SEC’s  Public  Reference 
Branch. 

Applicants’  Representations 

1.  The  Trust  is  an  open-end 
management  investment  company  ^ 
organized  as  a  Massachusetts  business 
trust.  The  Trust  currently  consists  of 
nine  separate  investment  portfoHos, 
each  with  its  own  investment  objective 
or  objectives  and  policies. 

2.  ^tnam,  a  corporation  organized 
under  the  laws  of  Delaware,  is  the 
investment  adviser  for  the  Trust. 

Putnam  is  registered  as  an  investment 
adviser  under  the  Investment  Advisers 
Act  of  1940. 

3.  Shares  of  the  Trust  are  currently 
offered  only  to  Putnam  Capital  Manager 
Trust  Separate  Account  of  Hartford  Life 
Insurance  Company,  Putnam  Capital 
Manager  Trust  Separate  Account  Two  of 
nr  Hartford  Life  and  Annuity 
Insurance  Company,  Putnam  Capital 
Manager  Trust  Separate  Account  One  of 
Hartford  Life  and  Accident  Insurance 
Company,  and  Separate  Account  VL I  of 
the  Hartford  Life  fosurance  Company 
(which  are  all  registered  as  unit 
investment  trusts  under  the  1940  Act)  in 
connection  with  their  issuance  of 
variable  annuity  contracts  and  variable 
life  instance  contracts.  The  Trust 
intends,  however,  to  offer  shares  of  its 
existing  and  future  portfolios  to  separate 
accounts  of  other  insurance  companies, 
including  insurance  companies  that  are 
not  affiliated  with  Hartford  Life 
Insurance  Company  or  ITT,  and  to  serve 
as  the  investment  vehicle  for  various 
types  of  insurance  products,  which  may 
include  variable  annuity  contracts, 
single  premium  variable  life  insurance 
contracts,  scheduled  premium  variable 
life  insurance  contracts,  and  flexible 
premium  variable  life  insurance 
contracts  (“Variable  Contracts”). 
Insurance  companies  whose  separate 
account  or  accounts  purchase  shares  of 
the  Trust  are  referred  to  herein  as 
“participating  insurance  companies.” 

Applicants’  Legal  Analysis 

1.  In  connection  with  the  funding  of 
scheduled  premium  variable  life 
insurance  contracts  issued  through  a 
separate  account  registered  under  the 
1940  Act  as  a  imit  investment  trust. 

Rule  6e-2(b)(15)  provides  partial 
exemptions  from  Sections  9(a),  13(a), 
15(a)  and  15(b)  of  the  1940  Act.  The 
relief  provided  by  Rule  6e-2  is  also 
available  to  a  separate  account’s 
investment  adviser,  principal 
underwriter,  and  sponsor  or  depositor. 
The  exemptions  granted  by  Rule  6e-2 
are  available  only  where  all  of  the  assets 
of  the  separate  account  consist  of  the 
shares  of  one  or  more  management 


investment  companies  which  offer  their 
shares  exclusively  to  variable  life 
insurance  separate  accounts  of  the  life 
insurer,  or  of  any  affiliated  life 
insiirance  company.  Therefore,  the  relief 
granted  by  Rule  6e-2(b)(15)  is  not 
available  with  respect  to  a  scheduled 
premium  variable  life  insurance 
separate  accoimt  that  owns  shares  of  a 
management  company  that  also  offers 
its  shares  to  a  variable  annuity  separate 
account  of  the  same  company  or  any 
other  life  insurance  company.  The  use 
of  a  common  management  investment 
company  as  the  underlying  investment 
medium  for  both  variable  annuity  and 
variable  life  insurance  separate  accounts 
of  the  same  life  insurance  company  or 
of  any  affiliated  life  insurance  company 
is  referred  to  herein  as  “mixed 
funding.” 

2.  In  addition,  the  relief  granted  by 
Rule  6e-2(b)(15)  is  not  available  with 
respect  to  a  scheduled  premium  variable 
life  insurance  separate  account  that 
owns  shares  of  an  underlying 
management  investment  company  that 
also  offers  its  shares  to  separate 
accounts  funding  variable  contracts  of 
one  of  more  imaffiliated  life  insurance 
compmiies.  The  use  of  a  common 
management  investment  company  as  the 
underlying  investment  medium  for 
variable  Ufe  insurance  separate  accounts 
of  one  insurance  compeiny  and  separate 
accounts  funding  variable  contracts  of 
one  or  more  unaffiliated  life  insurance 
companies  is  referred  to  herein  as 
“shared  funding.” 

3.  In  connection  with  the  funding  of 
flexible  premium  variable  life  insurance 
contracts  issued  through  a  separate 
account  registered  under  the  1940  Act 
as  a  unit  investment  trust.  Rule  6e- 
3(T)(b)(15)  provides  partial  exemptions 
from  Sections  9(a),  13(a),  15(a),  and 
15(b)  of  the  1940  Act.  The  relief 
provided  by  Rule  6e-3(T)  is  also 
available  to  a  separate  account’s 
investment  adviser,  principal 
underwriter,  and  sponsor  or  depositor. 
The  exemptions  granted  by  Rule  6e-3(T) 
are  available  only  where  all  of  the  assets 
of  the  separate  account  consist  of  shares 
of  one  or  more  registered  management 
investment  companies  which  offer  their 
shares  “exclusively  to  separate  accounts 
of  the  life  insurer,  or  of  any  affiliated 
life  insurance  company,  offering  either 
scheduled  contracts  or  flexible 
contracts,  or  both;  or  which  also  offer 
their  shares  to  variable  annuity  separate 
accounts  of  the  life  insurer  or  of  an 
affiliated  life  insurance  company.” 
Therefore,  Rule  6e-3(T)  permits  mixed 
funding  while  not  permitting  shared 
funding. 

4.  Applicants  therefore  request  that 
the  Commission,  imder  its  authority  in 


Section  6(c)  of  the  1940  Act,  grant  relief 
from  Sections  9(a),  13(a),  15(a),  and 
15(b)  of  the  1940  Act  and  Rules  6e- 
2(b)(15)  and  6e-3(T)(b)(15)  (and  any 
comparable  permanent  rule)  thereunder, 
to  the^wctpnt  necessary  to  permit  shares 
of  the  iVust  to  be  offered  and  sold  to, 
and  held  by,  variable  life  insurance 
separate  accovmts  of  unaffiliated  life 
insurance  companies  (shared  funding) 
including  variable  annuity  and  single, 
schedule,  and  flexible  premium 
variable  life  insurance  separate 
accounts. 

5.  Section  9(a)  of  the  1940  Act  makes 
it  unlawful  for  any  company  to  serve  as 
investment  adviser  to  or  principal 
underwriter  for  any  registered  open-end 
investment  company  if  an  affiliated 
person  of  that  company  is  subject  to  a 
disqualification  enumerated  in  Sections 
9(a)  (1)  or  (2).  Rule  6e-2(b)(15)  (i)  and 
(ii)  and  Rule  6e-3(T)(b)(15)  (i)  and  (ii) 
provide  exemptions  from  Section  9(a) 
under  certain  circumstances,  subject  to 
the  limitations  discussed  above  on 
mixed  and  shared  funding.  The  relief 
provided  by  Rules  6e-2(b)(15)(i)  and 
6e-3(T)(b)(15)(i)  permits  a  person 
disqualified  under  Section  9(a)  to  serve 
as  an  officer,  director,  or  employee  of 
the  life  insurer,  or  any  of  its  affiliates, 
so  long  as  that  person  does  not 
participate  directly  in  the  management 
or  administration  of  the  underlying 
investment  company.  The  relief 
provided  by  Rules  6e-2(b)(15)(ii)  and 
6e-3(T)(b)(ii)  permits  the  life  insurer  to 
serve  as  the  underlying  fund’s 
investment  adviser  or  principal 
underwriter,  provided  that  none  of  the 
insurer’s  personnel  who  are  ineligible 
pursuant  to  Section  9(a)  participates  in 
the  management  or  administration  of 
the  fund. 

6.  Applicants  state  that  the  partial 
relief  granted  in  Rules  6e-2(b)(15)  and 
6e-3(T)(b)(15)  from  the  requirements  of 
Section  9,  in  effect,  limits  the 
monitoring  of  an  insurer’s  personnel 
that  would  otherwise  be  necessary  to 
ensine  compliance  with  Section  9  to 
that  which  is  appropriate  in  light  of  the 
policy  and  purposes  of  Section  9. 
Applicants  state  that  Rules  6e-2  and  6e- 
3(T)  recognize  that  it  is  not  necessary  for 
the  protection  of  investors  or  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  1940  Act  to  apply 
the  provisions  of  Section  9(a)  to 
individuals  in  a  large  insurance 
company  complex,  most  of  whom  will 
have  no  involvement  in  matters 
pertaining  to  investment  companies  in 
that  org^zation. 

7.  Rules  6e-2(b)(15)(iii)  and  6e- 
3(T)(b)(15)(iii)  provide  partial 
exemptions  from  Sections  13(a),  15(a) 
and  15(b)'of  the  1940  Act  to  the  extent 
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that  those  sections  have  been  deemed  to 
require  " pass-through”  voting  with 
respect  to  management  investment 
company  shares  held  by  a  separate 
account. 

Rules  6e-2(b)(15)(iii)(A)  and  6e- 
3(T)(b)(15Kiii)(A)  provide  that  the 
insurance  company  may  disregard  the 
voting  instructions  of  its  contract 
holders  in  connection  with  the  voting  of 
shares  of  an  underlying  fund  if  such  . 
instructions  would  require  such  shares 
to  be  voted  to  cause  such  companies  to 
make,  or  refrain  from  making,  certain 
investments  which  would  result  in 
changes  in  the  subclassification  or 
investment  objectives  of  such 
companies  or  to  approve  or  disapprove 
any  contract  between  a  fund  and  its 
investment  adviser,  when  required  to  do 
so  by  an  insurance  regulatory  authority, 
subject  to  the  provisions  of  paragraphs 
(b){5)(i)  and  (b)(7)(ii)(A)  of  such  Rules. 

Rules  6e-2(b)(15)(iii)(B)  and  6e- 
3(T)(b)(15)(iii)(B)  provide  that  the 
insurance  company  may  disregard 
contractowners’  voting  instructions  if 
the  contractowners  initiate  any  change 
in  such  company’s  investment  polities, 
principal  underwriter,  or  any 
investment  adviser,  provided  that 
disregarding  such  voting  instructions  is 
reasonable  and  subject  to  the  other 
provisions  of  paragraph  (b)(5)(ii)  and 
(bK7){ii)  (B)  and  (C)  of  each  Rule. 

8.  Applicants  submit  that  shared 
funding  by  unaffiliated  insurance 
companies  does  not  present  any  issues 
that  do  not  already  exist  where  a  single 
insurance  company  is  licensed  to  do 
business  in  several  or  all  states.  In  this 
regard.  Applicants  state  that  a  particular 
state  insurance  regulatory  body  could 
require  action  that  is  inconsistent  with 
the  requirements  of  other  states  in 
which  the  insurance  company  offers  its 
policies.  Accordingly,  Applicants 
submit  that  the  fact  diat  different 
insurers  may  be  domiciled  in  different 
states  does  not  create  a  significantly 
different  or  enlarged  problem. 

9.  Applicants  state  further  that,  under 
Rules  6e-2(b)(15)  and  6e-3(T)(b)(15), 
the  right  of  the  insurance  company  to 
disregard  contractowners’  voting 
instructions  does  not  raise  any  issues 
different  from  those  raised  by  the 
authority  of  state  insurance 
administrators  over  separate  accounts, 
and  that  affiliation  does  not  eliminate 
the  potential,  if  any,  for  divergent 
judgments  as  to  the  advisability  or 
legality  of  a  change  in  investment 
policies,  principal  underwriter,  or 
investment  adviser  initiated  by 
contractowners.  The  potential  for 
disagreement  is  limited  by  the 
requirements  in  Rules  6e-2  and  6e-3(T) 
that  the  insurance  company’s  disregard 


of  voting  instructions  be  reasonable  and 
based  on  specific  good  faith 
determinations. 

10.  Applicants  submit  that  mixed 
funding  and  shared  funding  should 
benefit  variable  contractowners  by:  (1) 
eliminating  a  significant  pcHlion  of  the 
costs  of  establishing  and  administering 
separate  funds;  (2)  allowing  for  a  greater 
amount  of  assets  available  for 
investment  by  the  Trust,  thereby 
promoting  economies  of  scale, 
permitting  increased  safety  through 
greater  diversification,  and/or  making 
the  addition  of  new  portfolios  more 
feasible;  and  (3)  encouraging  more 
insurance  companies  to  offer  variable 
contracts,  resulting  in  increased 
competition  with  respect  to  both 
variable  contract  design  and  pricing, 
which  can  be  expected  to  result  in  more 
product  variation  and  lower  charges. 
Each  portfolio  of  the  Trust  will  be 
managed  to  attempt  to  achieve  its 
investment  objectives  and  not  to  favor 
or  disfavor  any  particular  participating  * 
insurer  or  type  of  insurance  product. 

11.  Applicants  believe  that  there  is  no 
significant  legal  impediment  to 
permitting  mixed  and  shared  funding. 
Separate  accounts  organized  as  unit 
investment  trusts  have  historically  been 
employed  to  accumulate  shares  of 
mutual  funds  which  have  not  been 
affiliated  with  the  depositor  or  sponsor 
of  the  separate  account.  Applicants  also 
believe  that  mixed  and  shared  funding 
will  have  no  adverse  federal  income  tax 
consequences. 

Applicants’  Conditions 

The  Applicants  have  consented  to  the 
following  conditions: 

1.  A  majority  of  the  Board  of  Trustees 
of  the  Trust  shall  consist  of  persons  who 
are  not  “interested  persons”  of  the  Trust 
as  defined  by  Section  2(a)(19)  of  the 
1940  Act  and  the  Rules  thereunder  and 
as  modified  by  any  applicable  orders  of 
the  Commission,  except  that,  if  this 
condition  is  not  met  by  reason  of  the 
death,  disqualification,  or  bona  fide 
resignation  of  any  trustee  or  trustees, 
then  the  operation  of  this  condition 
shall  be  suspended:  (i)  For  a  period  of 
45  days  if  the  vacancy  or  vacancies  may 
be  filled  by  the  Board  of  Trustees;  (ii)  for 
a  period  of  60  days  if  a  vote  of 
shareholders  is  required  to  fill  the 
vacancy  or  vacancies;  or  (iii)  for  such 
longer  period  as  the  Commission  may 
prescribe  by  order  upon  application. 

2.  The  Board  of  Trustees  will  monitor 
the  Trust  for  the  existence  of  any 
material  irreconcilable  conflict  between 
the  interests  of  the  contractowners  of  all 
separate  accounts  investing  in  the  Trust. 
A  material  irreconcilable  conflict  may 
arise  for  a  variety  of  reasons,  including: 


(i)  An  action  by  any  state  insurance 
regulatory  authority;  (ii)  a  change  in 
applicable  feddral  or  state  insurance, 
tax,  or  securities  laws  or  regulations,  or 
a  public  ruling,  private  letter  ruling,  no¬ 
action  or  interpretive  letter,  or  any 
similar  action  by  insurance,  tax  or 
securities  regulatory  authorities;  (iii)  an 
administrative  or  judicial  decision  in 
any  relevant  proceeding;  (iv)  the  manner 
in  which  the  investments  of  a  series  of 
the  Trust  are  being  managed;  (v)  a 
difference  in  voting  instructions  given 
by  variable  annuity  contractowners  and 
variable  life  insurance  contractowners; 
or  (vi)  a  decision  by  a  participating 
insurance  company  to  disregard  the 
voting  instructions  41f  contractowners. 

3.  Participating  insurance  companies 
and  Putnam  will  report  any  potential  or 
existing  conflicts  to  the  Board  of 
Trustees  of  the  Trust.  Participating 
insurance  companies  and  Putnam  will 
be  responsible  for  assisting  the  Board  of 
Trustees  of  the  Trust  in  carrying  out  its 
responsibilities  imder  these  conditions, 
by  providing  the  Board  with  all 
information  reasonably  necessary  for  the 
Board  to  consider  any  issues  raised. 

'This  responsibility  includes,  but  is  not 
limited  to,  an  obligation  by  each 
participating  insurance  company  to 
inform  the  Board  whenever 
contractowner  voting  instructions  are 
disregarded.  These  responsibilities  will 
be  contractual  obligations  of  all 
participating  insurance  companies 
investing  in  the  Trust  under  their 
agreements  governing  participation 
therein,  and  such  agreements  shall 
provide  that  such  responsibilities  will 
be  carried  out  with  a  view  only  to  the 
interests  of  the  contractowners. 

4.  If  a  majority  of  the  Board  of 
Trustees  of  the  Trust,  or  a  majority  of  its 
disinterested  trustees,  determine  that  a 
material  irreconcilable  conflict  exists, 
the  relevant  participating  insurance 
companies  shall,  at  their  expense  and  to 
the  extent  reasonably  practicable  (as 
determined  by  a  majority  of  the 
disinterested  Trustees)  take  whatever 
steps  are  necessary  to  remedy  or 
eliminate  the  irreconcilable  material 
conflict,  up  to  and  including:  (i) 
Withdrawing  the  assets  allocable  to 
some  or  all  of  the  separate  accounts 
from  the  Tru.st  or  any  portfolio  thereof 
and  reinvesting  such  assets  in  a 
different  investment  medium  (including 
another  portfolio  of  the  Trust,  if  any)  or 
submitting  the  question  whether  such 
segregation  should  be  implemented  to  a 
vote  of  all  affected  contractowners  and, 
as  appropriate,  segregating  the  assets  of 
any  appropriate  group  (i.e.,  annuity 
contractowners,  life  insiurance 
contractowners,  or  variable 
contractowners  of  one  or  more 
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participating  iiumrance  ooinpwies)  that 
votes  in  favor  of  such  segreg^on,  or 
offering  to  8i«  affected  contractowners 
the  option  of  making  such  a  change;  and 
(ii)  establishing  a  new  registered 
management  investment  company  or 
managed  separate  account,  if  a  material 
irreconcilable  conflict  arises  because  of 
a  participating  insurance  company's 
decision  to  disregard  contractowner 
voting  instructions,  and  that  decision 
represents  a  minority  position  or  would 
preclude  a  majority  vote,  the 
participating  insurance  company  may 
be  required,  at  the  election  of  the  Trust, 
to  withdraw  its  separate  account's 
investment  therein,  and  no  chaige  or 
penalty  will  be  imposed  as  a  result  of 
such  withdrawal.  The  responsibility  to 
take  remedial  action  in  the  event  of  a 
Board  determination  of  an  irreconcilable 
material  conflict  and  to  bear  the  cost  of 
such  remedial  action  shall  be  a 
contractual  obligation  of  all 
participating  insurance  companies 
under  their  agreements  governing 
participation  in  the  Trust  and  these 
responsibilities  will  be  carried  out  with 
a  view  only  to  the  interests  of  the 
contractowiiers. 

For  the  purposes  of  this  condition  H), 
a  majority  of  the  disinterested  members 
of  the  Board  shall  determine  whether  or 
not  any  proposed  action  adequately 
remedies  any  irreconcilable  material 
conflict,  but  in  no  event  will  the  Trust 
or  Putnam  be  required  to  establish  a 
new  funding  me^um  for  any  variable 
contract.  No  participating  insurance 
company  shall  be  requir^  by  this 
condition  (4)  to  establish  a  new  funding 
medium  for  any  variable  contract  if  an 
offer  to  do  so  h^  been  declined  by  vote 
of  a  majority  of  ccHitractowners 
materially  adversely  affected  by  the 
irreconcilable  material  conflict. 

5.  The  Board’s  determination  of  the 
existence  of  an  irreconcilable  material 
conflict  and  its  implications  shall  be 
made  known  promptly  in  writing  to  all 
participating  insurance  companies. 

6.  Participating  insurance  companies 
will  provide  pass-through  voting 
privileges  to  all  variable  contractowners 
so  long  as  the  Commission  continues  to 
interpret  the  1940  Act  as  requiring  pass¬ 
through  voting  privileges  for  variable 
contractowners.  Accordingly, 
participating  insurance  companies  will 
vote  shares  of  each  series  of  the  Trust 
held  in  their  separate  accounts  in  a 
manner  ccmsistent  with  timely  voting 
instructions  received  from 
contrac^own^.  Each  participating 
insurance  ccMupany  will  vote  shares  of 
the  Trust  held  in  its  separate  accounts 
for  which  no  timely  voting  instructions 
from  contractowners  are  received,  as 
well  as  shares  it  owns,  in  the  same 


proportion  as  those  snares  lor  which 
voting  instructions  are  received.  Each 
participating  insurance  company  shall 
be  responsible  for  assuring  that  each  of 
its  separate  accounts  participating  in  the 
Trust  calculates  voting  privileges  in  a 
manner  consistcmt  with  the  other 
participating  insurance  comptaaies.  The 
obligation  to  calculate  voting  privileges 
in  a  manner  consistmt  with  all  other 
separate  accounts  investii^  in  the  Trust 
shall  be  a  contractual  obligatimi  of  all 
participating  insurance  companies 
under  their  agreemoits  governing 
participation  in  the  Trust. 

7.  The  Trust  will  notify  all 
participating  insurance  companies  that 
prospectus  disclosure  regarding 
potentird  risks  of  mixed  and  shared 
funding  may  be  appropriate.  The  Trust 
shall  disclose  in  its  prospectus  that  (1) 
shares  of  the  Trust  may  be  offered  to 
insurance  company  separate  accounts 
that  fund  both  variable  annuity  and 
variable  life  insurance  contracts,  (2)  the 
interests  of  various  contractowners 
participating  in  the  Trust  might  at  some 
time  be  in  conflict  because  of 
differences  of  tax  treatment  or  other 
considerations,  and  (3)  the  Board  of 
Tru.stees  will  manitor  for  any  material 
conflicts  and  determine  what  action,  if 
any,  should  be  taken. 

8.  All  reports  received  by  the  Board  of 
Trustees  regarding  potential  or  existing 
conflicts,  and  all  B^rd  action  with 
respect  to  determining  the  existence  of 
a  conflict,  notifying  participating 
insurance  companies  of  a  conflict  and 
determining  whether  any  proposed 
action  adequately  remedies  a  conflict, 
will  be  properly  recorded  in  the  minutes 
of  the  Board  of  the  Trust  or  other 
appropriate  records,  and  such  minutes 
or  other  records  shall  be  made  available 
to  the  Commission  upon  request. 

9.  If  and  to  the  extent  Rule  6e-2  and 
Rule  6e-3(T)  are  amended,  or  Ihile  6e- 

3  is  adopted,  to  provide  exemptive  relief 
from  any  provision  of  the  1940  Act  or 
the  rules  thereunder  with  respect  to 
mixed  or  shared  fundii^  on  terms  and 
conditions  materially  different  from  any 
exemptions  granted  in  the  order 
requested,  ti^n  the  Trust,  and/or  the 
participating  insurance  companies,  as 
appropriate,  shall  take  such  steps  as 
may  be  necessary  to  comply  with  Rule 
6e-2  and  Rule  6e-3(T),  as  amended,  and 
Rule  6e-3,  as  adopted,  to  the  extent 
such  rules  are  applicable. 

10.  The  Tru^  will  comply  with  all 
provisions  of  the  1940  Act  requiring 
voting  by  shareholders  and  the  Trust 
will  either  provide  for  annual  meetings 
(except  insofar  as  the  Commission  may 
interpret  Secticm  16  of  the  1940  Act  not 
to  require  sudli  meetings)  or  comply 
with  Sertion  16(c)  of  the  1940  Act 


(althov^  the  Trust  is  not  one  of  the 
trusts  described  in  Section  16ic)  of  the 
1940  Act)  as  well  ms  with  Sections  16ta) 
and,  if  and  when  applicable.  16tb). 
Further,  the  Trust  will  act  in  accordance 
with  tb»Cammission’s  interpretation  of 
the  requirements  of  Section  16(a)  with 
respect  to  periodic  elections  of  directors 
(or  trustees)  and  with  whatever  rules  the 
Commission  may  promulgate  with 
respect  thereto. 

11.  The  participating  insurance 
companies  and/or  Putnam,  at  least 
annually,  shall  sulnnit  to  the  Board  of 
Trustees  of  the  Trust  such  reports, 
materials  or  data  as  tlte  Board 
reasonably  may  request  so  that  it  may 
fully  carry  out  the  obligations  imposed 
upon  it  by  these  stated  conditions,  and 
said  reports,  materials,  and  data  shall  be 
submitted  more  frequently  if  deemed 
appropriate  by  the  Board.  The 
obligations  of  the  participating 
insurance  companies  to  provide  these 
reports,  materials,  and  data  to  the  Board 
of  Trustees  of  the  Trust  when  it  so 
reasonably  requests,  shall  be  a 
contractual  obligation  of  all 
participating  insurance  companies 
under  their  agreements  governing 
participation  in  the  Trust. 

Conclusion 

For  the  reasons  stated  above. 
Applicants  assert  that  the  requested 
exemptions  are  appropriate  in  the 
public  interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  1940  Act. 

For  the  Commission,  by  the  Division  oi 
Investment  Management,  pursuant  to 
delegated  authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc  93-29933  Filed  12-7-93;  8  45  ami 
BtLUNG  COO£  S0t&-01-M 


SMALL  BUSINESS  ADMINISTRATION 

Reporting  and  Recordkeeping 
Requirements  Under  0MB  Review 

action:  Notice  of  reporting  requirements 
submitted  for  review. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35),  agencies  are  required  to 
submit  propo^d  reportiiig  and 
recordkeeping  requirements  to  OMB  for 
review  and  approval,  and  to  publish  a 
notice  in  the  Federal  Register  notifying 
the  public  that  the  agency  has  made 
such  a  submission. 

DATES:  Comments  should  be  submitted 
within  30  days  of  this  publication  in  the 
Federal  Register.  If  you  intend  to 
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comment  but  cannot  prepare  comments 
promptly,  please  advise  the  0MB 
Reviewer  and  the  Agency  Clearance 
Officer  before  the  deadline. 

COPIES:  Request  for  clearance  (S.F.  83), 
supporting  statement,  and  other 
documents  submitted  to  0MB  for 
review  may  be  obtained  firom  the 
Agency  Clearance  Officer.  Submit 
comments  to  the  Agency  Clearance 
Officer  and  the  0MB  Reviewer. 

FOR  FURTHER  INFORMATION  CONTACT: 

Agency  clearance  officer:  Cleo  Verbillis, 
Small  Business  Administration,  409 
3RD  Street,  SW.,  5th  Floor, 
Washington,  DC  20416,  Telephone: 
(202) 205-6629. 

0MB  reviewer:  Gary  Waxman,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
New  Executive  Office  Building, 
Washington,  DC  20503. 

Title:  Statement  of  Personal  History 
Form  No.:  SBA  Form  912 
Frequency:  On  Occasion 
Description  of  Respondents:  Applicants 
for  Assistance  or  Temporary 
Employment  in  Disaster  Office 
Annual  Responses:  30,000 
Annual  Burden:  2,500 
Dated;  December  3, 1993. 

Cleo  Verbillis, 

Chief,  Administrative  Information  Branch. 
IFR  Doc.  93-29967  Filed  12-7-93;  8:45  am] 
BILUNG  CODE  8025-01-M 


[Declaration  of  Disaster  Loan  Area  #2663] 

Missouri;  Amendment  #10;  Deciaration 
of  Disaster  Loan  Area 

The  above-numbered  Declaration  is 
hereby  amended,  effective  October  26, 
1993,  to  include  Ozark  County,  Missouri 
as  a  disaster  area  as  a  result  of  damages 
caused  by  severe  storms  and  flooding 
beginning  on  June  10, 1993  and 
continuing  through  October  25, 1993. 

In  addition,  applications  for  economic 
injiuy  loans  from  small  businesses 
located  in  contiguous  Baxter  Coimty, 
Arkansas,  may  be  filed  vmtil  the 
specified  date  at  the  previously 
designated  location. 

All  other  information  remains  the 
same,  i.e.,  the  termination  date  for  filing 
applications  for  physical  damage  is 
Elecember  15, 1993  and  for  economic 
injury  the  deadline  is  April  11, 1994. 

The  economic  injury  number  for 
Missouri  is  793300  and  for  Arkansas  the 
number  is  793700. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 


Dated;  November  24, 1993. 

Bernard  Kulik, 

Assistant  Administrator  for  Disaster 
Assistance. 

IFR  Doc.  93-29968  Filed  12-7-93;  8:45  am] 

BILLING  CODE  B02S-01-M 


[Declaration  of  Disaster  Loan  Area  #2668] 

South  Dakota;  Amendment  #6; 
Declaration  of  Disaster  Loan  Area 

The  above-numbered  Declaration  is 
hereby  amended,  effective  September 
10, 1993,  to  establish  the  incident 
period  for  this  disaster  as  beginning  on 
May  6, 1993  and  continuing  through 
September  10,  J993. 

All  other  information  remains  the 
same,  i.e.,  the  termination  date  for  filing 
applications  for  physical  damage  is 
December  15, 1993  and  for  economic 
injury  the  deadline  is  April  19, 1994.  ^ 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59003) 

Dated;  November  24, 1993. 

Bernard  Kulik, 

Assistant  Administrator  for  Disaster 
Assistance. 

(FR  Doc.  93-29969  Filed  12-7-93;  8:45  am] 

BILUNG  CODE  S02S-C1-M 


Rubber  City  Capital  Corp.  (License  No. 
05/05-5201);  Surrender  of  License 

Notice  is  hereby  given  that  Rubber 
City  Capital  Corporation,  1144  East 
Market  Street,  A^kron,  Ohio  44316,  has 
surrendered  its  license  to  operate  as  a 
small  business  investment  company 
under  the  Small  Business  Investment 
Act  of  1958,  as  amended  (the  Act). 
Rubber  City  Capital  Corporation  was 
licensed  by  the  Small  business 
Administration  on  August  14, 1985. 

Under  the  authority  vested  by  the  Act 
and  pursuant  to  the  Regulations 
promulgated  thereunder,  the  surrender 
was  accepted  on  this  date,  and 
accordingly,  all  rights,  privileges,  and 
franchises  derived  therefrom  have  been 
terminated. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011,  Small  Business 
Investment  Companies) 

Dated:  November  29, 1993. 

Charles  R.  Hertzberg, 

Associate  Administrator  for  Investment. 

IFR  Doc.  93-29970  Filed  12-7-93;  8:45  am] 
BILLING  CODE  MOS-OI-M 


Exeter  Venture  Lenders,  LP. 
(Application  Np.  99000091);  Filing  of  an 
Application  for  a  License  To  Operate 
as  a  Small  Business  Investment 
Company 

Notice  is  hereby  given  of  the  filing  of 
an  application  with  the  Small  Business 
Administration  (SBA)  pursuant  to 
§  107.102  of  the  Regulations  governing 
small  business  investment  companies 
(13  CFR  107.102  (1993))  by  Exeter 
Venture  Lenders,  L.P.,  122  East  42nd 
Street,  New  York,  New  York  10168,  for 
a  license  to  operate  as  a  small  business 
investment  company  (SBIC)  under  the 
Small  Business  Investment  Act  of  1958, 
as  amended,  (15  U.SJC.  et.  seq.),  and  the 
Rules  and  Regulations  promulgated 
thereunder, 

Exeter  Venture  Lenders.  L.P.  will  be 
managed  by  Keith  R.  Fox.  The  following 
limited  partners  own  10  percent  or  more 
of  the  proposed  SBIC: 


Name 

Percentage  of 
ownership 

William  AM.  Burden  &  Co., 

630  5th  Avenue,  New 
York,  New  York  10111  . 

37.00 

Electra  Investment  Trust 

PLC,  65  Kingsway,  Lon¬ 
don,  U.K.,  WC2B  6QT  . 

14.74 

The  applicant  will  begin  operations 
with  capitalization  of  approximately 
$13.6  million  and  will  be  a  source  of 
debt  and  equity  financings  for  qualified 
small  business  concerns. 

Matters  involved  in  SBA’s 
consideration  of  the  application  include 
the  general  business  reputation  and 
character  of  the  proposed  owners  and 
management,  and  the  probability  of 
successful  operations  of  the  new 
company  under  their  management, 
including  profitabiUty  and  financial 
soundness  in  accordance  with  the  Act 
and  Regulations. 

Notice  is  hereby  given  that  any  person 
may,  not  later  than  30  days  from  the 
date  of  publication  of  this  Notice, 
submit  written  comments  on  the 
proposed  SBIC  to  the  Associate 
Administrator  for  Investment,  Small 
Business  Administration,  409  3rd  Street, 
SW.,  Washinrton,  DC  20416. 

A  copy  of  mis  Notice  will  be 
published  in  a  newspaper  of  general 
circulation  in  New  York,  New  York. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  No.  59.011,  Small  Business 
Investment  Companies) 

Dated;  December  2, 1993. 

Charles  R.  Hertzberg, 

Associate  Administrator  for  Investment. 

(FR  Doc.  93-29971  Filed  12-7-93;  8:45  am] 
BILUNG  CODE  SOZS-OI-M 


64638 


Federal  Raster  /  Vol.  58,  Na  234  /  Wednesday,  December  8,  1993  /.  Notices 


DEPARTMENT  OF  TRANSPORTATION 

Federal  HIgliway  Administretlon 

Environmental  Impact  Statement: 
Chittenden  County  and  Washington 
County,  VT 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 

ACTION:  Notice  of  intent. 

SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  pubtic  that  a 
supplemental  draft  environmental 
impact  statement  will  be  prepared  for  a 
proposed  highway  project  in  Chittenden 
County  and  Washington  County, 
Vermont. 

FOR  FURTHER  INFORMATION  CONTACT: 
Donald  West,  Division  Administrator, 
Federal  Highway  Administration, 
Federal  Building,  Montpelier,  VT  05601, 
Telephone  (802)  828—4423, 

'  SUPPLEMENTARY  INFORMATION:  The 
FHWA,  in  cooperation  with  the 
Vemumt  Agency  of  Transportation  will 
prepare  a  supplemental  draft 
Environmental  Impact  Statement  (EIS) 
on  a  proposal  to  improve  Interstate  89 
(1-89]  in  Chittenden  County,  Vermont. 
The  proposed  improvement  would 


involve  the  construction  of  an 
interchange  between  1-89  and  U.S. , 
Route  2  (U.S.  2)  in  Bolton.  The  proposed 
interchange  would  consist  of  exit  and 
entrance  ramps  on  1-89  north  and  south 
bound  lanes.  The  original  draft  EIS  for 
the  improvements  (FHWA-VT-EIS-90- 
OlD)  was  approved  on  December  12, 
1990.  The  supplemental  draft  EIS  will 
reevaluate  most  areas  covered  by  the 
original  draft  EIS.  Additional  research 
will  be  conducted  to  further  analyze  the 
purpose  and  need  for  the  project, 
potentied  project  alternatives,  the 
environment  affected  by  the  project,  and 
the  potential  secondary  and  cumulative 
impact. 

The  interchange  is  proposed  to 
provide  for  existing  and  projected  traffic 
and  area  access  demands.  Alternatives 
under  consideration  include:  (Ij  Taking 
no  action;  (2)  improving  U.S.  2  between 
RichmoncLi^d  Waterbuiy;  (3] 
constructing  a  centralized  interchange 
between  1-89  aiul  U.S.  2  in  Bolton;  (4) 
constructing  separate  north  and  south 
bound  interrfianges  between  1-89  and 
U.S.  2  in  Bolton. 

No  formal  scoping  meeting  will  be 
held.  A  Public  Corridor  Hearing  was 
held  in  Bohon,  Vermont  on  Fd>ruary  27, 


1991.  Comments  have  been  received  to 
the  draft  EIS.  Notice  by  letter  will  be 
sent  to  those  individuals  and  agencies 
commenting  on  the  December  12, 1990 
draft  EIS.  The  supplemental  draft  EIS 
will  be  s^nt  to  appropriate  Federal, 

State,  alia  focal  agencies,  and  to  private 
organizations  and  citizens  who  have 
previously  expressed  interest  in  this 
proposal,  for  ffieir  comments. 

Comments  and  suggestions  are  invited 
from  all  interested  parties  to  ensure  that 
the  full  range  of  issues  related  to  this 
proposed  action  are  addressed  and  that 
all  significant  issues  are  identified. 
Comments  or  questions  concerning  this 
proposed  action  and  the  EIS  should  be 
directed  to  the  FHWA  at  the  address 
provide  above. 

(Catalog  of  Federal  Domestic  Assistaace 
Program  Number  20.205,  Highway  Research, 
Planning  and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program.) 

Issued  on:  November  29, 1993. 

William  K.  Fung, 

Engineering  Cotxdinator,  Montpelier. 

[FR  Doc.  93-29871  Piled  12-7-93;  8;4S  fflnl 
BILLING  CODE  49ia-22-P 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published  under 
the  “Government  in  the  Surrshine  AcT  (Pub. 
L.  94-409)  5  U.S.C.  552b(e)(3). 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Notice  of  Agency  Meeting 

Pursuant  to  the  provisions  of  the 
“Government  in  the  Sunshine  Act”  (5 
U.S.C  552b),  notice  is  hereby  given  that 
the  Federal  Deposit  Insurance 
Corporation’s  Board  of  Directors  will 
meet  in  open  session  at -10:00  a.m.  on 
Thursday,  December  9, 1993,  to 
consider  the  following  matter: 

Summary  Agenda: 

No  cases  scheduled. 

Discussion  Agenda: 

Memorandum  and  resolution  re:  Proposed 
amendments  to  Part  345  of  the  C^orporation’s 
rules  and  regulations,  entitled  “Community 
Reinvestment,”  which  would  provide  clearer 
guidance  to  financial  institutions  on  the 
nature  and  extent  of  their  Community 
Reinvestment  Act  obligation  and  the  methods 
by  which  the  obligation  will  be  assessed  and 
enforced. 

The  meeting  will  be  held  in  the  Board 
Room  on  the  sixth  floor  of  the  FDIC 
Building  located  at  550  17th  Street, 

NW.,  Washington,  DC. 

The  FDIC  will  provide  attendees  with 
auxiliary  aids  (e.g.  sign  language 
interpretation)  required  for  this  meeting. 
Those  attendees  needing  such  assistance 
should  call  (202)  942-3132  (Voice); 

(202)  942-3111  (TTY),  to  make 
necessary  arrangements. 


Requests  for  further  information 
concerning  the  meeting  may  be  directed 
to  Mr.  Rol^rt  E.  Feldman,  Deputy 
Executive  Secretary  of  the  Corporation, 
at  (202)  898-6757. 

Dated:  December  6,'1993.‘ 

Federal  Deposit  Insurance  Corporation. 
Robert  E.  Feldman, 

Deputy  Executive  Secretary. 

(PR  Doc.  93-30142  Filed  12-6-93;  2:44  pm) 
BILUNNG  CODE  S714-OMH 

FOREIGN  CLAIMS  SETTLEMENT  COMMISSION 
F.C.S.C.  Meeting  Notice  No.  3-94 

Notice  of  Meetings;  Announcement  in 
Regard  to  Commission  Meetings  and 
Hearings 

The  Foreign  Claims  Settlement 
CommissicHi,  pursuant  to  its  regulation 
t45  CFR  Part  504),  and  the  Government 
in  the  Sunshine  Act  (5  U.S.C  552b), 
hereby  gives  notice  in  regard  to  the 
scheduling  of  open  meetings  and  oral 
hearings  for  the  transaction  of 
Commission  business  and  other  matters 
specified,  as  follows: 

Date,  Time,  and  Sut^ect  Matter 
Fri.,  Dec.  17, 1993  at  10:  a.m. — 
Consideration  of  Proposed  Decisions  on 
claims  against  Iran. 

Hearings  on  the  record  on  objections  to 
Proposed  Decisions  in  the  following 
claims  against  Iran: 

IR-1986 — Qarence  Simmons 
IR-2151 — Gerald  W.  Harrison,  )r. 

IR-3107 — Eliel  Dye,  Phyllis  D>^. 

Subject  matter  listed  above,  not 
disposed  of  at  the  scheduled  meeting. 


may  be  carried  over  to  the  agenda  of  the 
following  meeting. 

All  meetings  are  held  at  the  Foreign 
Claims  Settlement  (Commission,  601  D 
Street,  NW.,  Washington,  DC  Requests 
for  information,  or  advance  notices  of 
intention  to  observe  a  meeting,  may  be 
directed  to:  Administrative  Officer, 
Foreign  Claims  Settlement  Commission, 
601  D  Street.  NW.,  Room  10000, 
Washington,  DC  20579.  Telephone: 
1202)  208-7727. 

Dated  at  Washingtonf  DC,  on  December  6, 
1993. 

Judith  H.  Lock, 

Administrative  Officer. 

(FR  Doc.  93-30156  Filed  12-6-93;  3:31  pro) 
BiUMO  CODE  4410-01-M 


POSTAL  RATE  COMMISSION 

Meeting 

TIME  AND  DATE:  9:30  a.m.,  December  13, 
1993. 

PLACE:  Conference  Room,  1333  H  Street 
NW.,  Suite  300,  Washington,  DC  20268. 
STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  R90-1 
Remand. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

(Charles  L.  Clapp,  Secretary,  Postal  Rate 
Commission,  Suite  300, 1333  H  Street 
NW.,  Washington.  DC  20268-0001, 
Telephone  (202)  789-6840. 

Charles  L.  Oapp, 

Secretary. 

(FR  Doc.  93-30053  Filed  12-6-93;  10:11  am) 
BHJJNG  CODE  77t0-FW-P 


¥\Mne8day 

December  8,  1993  ^ 


Part  II 


Department  of 
Education 


National  Institute  on  Disability  and 
Rehabilitation  Research;  Funding 
Priorities  for  Rscal  Year  1994-1995  and 
Applications  for  Certain  New  Awards  for 
Fiscal  Year  1994;  Notices 
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DEPAR^ENT  OF  EDUCATION 

National  institute  on  Disability  and 
Rehabilitation  Research;  Funding 
Priorities  for  Hscal  Years  1994-1995 

AGENCY:  Department  of  Education. 

ACTK>N:  Notice  of  final  funding  priorities 
for  fiscal  years  1994-1995  for  Rmearch 
and  Demonstration  Projects. 

SUMMARY:  The  Secretary  announces 
funding  priorities  for  R^earch  and 
Demonstration  (R&D)  projects  under  the 
National  Institute  on  Disability  and 
Rehabilitation  Research  (NIDRR)  for 
fiscal  years  1994-1995.  Tlie  Secretary 
takes  this  action  to  focus  research 
attention  on  areas  of  national  need 
consistent  with  NIDRR’s  long-range 
planning  process.  These  priorities  are 
intended  to  improve  reh^ilitation 
services  and  address  problems 
encountered  by  individuals  with 
disabilities  in  their  daily  activities. 
EFFECTIVE  DATE:  These  priorities  take 
efi^  either  45  days  after  publication  in 
the  Federal  Register  or  later  if  Congress 
takes  certain  adjournments.  If  you  want 
to  know  the  elective  date  of  these 
priorities,  call  or  write  the  Department 
of  Education  contact  person. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  Esqviith.  U.S.  Department  of 
Education,  400  Maryland  Avenue  SW., 
Switzer  Building,  room  3424, 
Washington.  DC  20202-2601. 

Telephone:  (202)  205-8801.  Individuals 
who  use  a  telecomm\mications  device 
for  the  deaf  (TDD)  may  call  the  TDD 
niunber  at  (202)  205-5516. 
SUPPLEMENTARY  INFORMATION;  This 
notice  contains  two  final  priorities  for 
the  R&D  program.  These  ^al  priorities 
focus  on  (1)  the  rehabilitation  of  migrant 
and  seasonal  farmworkers  with 
disabilities,  and  (2)  community 
planning  and  education  to  further  the 
implementation  of  the  Americans  with 
Disabilities  Act  (ADA).  Authority  for  the 
R&D  program  of  NIDRR  is  contained  in 
section  204(a)  of  the  Rehabilitation  Act 
of  1973,  as  amended  (29  U.S.C.  760- 
762). 

Under  this  program  the  Secretary 
makes  awards  to  public  agencies  and 
organizations  and  to  nonprofit  and  for- 
profit  private  agencies  and 
organizations,  including  institutions  of 
higher  education,  Indian  tribes,  and 
tribal  organizations.  This  program  is 
designed  to  assist  in  the  provision  of 
vocational  and  other  rehabilitation 
services  through  planning  and 
conducting  reseat  and 
demonstrations.  It  is  also  designed  to 
assist  in  the  development  of  solutions  to 
the  problems  encountered  by 
individuals  with  disabilities  in  their 


daily  activities  (see  34  CFR  351.1). 

Under  the  regulations  for  this  program 
(see  34  CFR  351.32),  the  Secretary  may 
establish  research  priorities  by  reserving 
funds  to  support  the  research  activities 
listed  in  34  CFR  351.10. 

These  final  priorities  support  the 
National  Education  Goals.  National 
Education  Goal  5  calls  for  all  Americans 
to  possess  the  loiowledge  and  skills 
necessary  to  compete  in  a  global 
economy  and  exercise  the  rights  and 
responsibilities  of  citizenship. 

Under  the  regulations  for  this  program 
(see  34  CFR  351.32)  the  Secretary  may 
establish  research  priorities  by  reserving 
funds  to  support  particular  research 
activities. 

NIDRR  is  in  the  process  of  developing 
a  revised  long-range  plan.  The  priorities 
in  this  notice  are  consistent  with  the 
long-range  planning  process. 

On  September  2, 1993,  the  Secretary 
publish^  a  notice  of  proposed 
priorities  in  the  Federal  Register  58  FR 
46714.  The  Department  of  Education 
received  one  letter  commenting  on 
Proposed  Priority  2 — Community 
Planning  and  Education  to  Further  the 
Implementation  of  the  Americans  with 
Disabilities  Act.  Modifications  were 
made  to  the  priority  as  a  result  of  those 
comments.  The  comments,  and  the 
Secretary’s  responses  to  them,  are 
discussed  in  an  appendix  to  this  notice. 

Note:  This  notice  of  final  priorities  does 
not  solicit  applications.  A  notice  inviting 
applications  under  these  competitions  is 
published  in  a  separate  notice  in  this  issue 
of  the  Federal  Roister. 

Priorities: 

Under  34  CFR  75.105(c)(3)  the 
Secretary  gives  an  absolute  preference  to 
applications  that  meet  one  of  the 
following  priorities.  The  Secretary  will 
fund  imder  this  program  only 
applications  that  meet  one  of  these 
absolute  priorities: 

Priority  1 — Rehabilitation  ofMiaant 
and  Seasonal  Farmworkers  Wim 
Disabilities 

Background 

Estimates  of  the  national  population 
of  migrant  and  seasonal  farmworkers 
(MSFW)  vary  widely,  ranging  from  low 
estimates  on  the  order  of  1.3  million 
persons  to  high  estimates  of 
approximately  6  million  persons.  The 
divergence  is,  in  part,  de  Wtional  as  the 
higher  estimates  tend  to  include  more 
casual  hired  farm  labor,  farm  owners, 
and  workers  in  agricultiirally-related 
industries. 

Migrant  and  seasonal  farmworkers 
experience  higher  rates  of  orthopedic 
disabilities,  tuberculosis,  intestinal 


parasitic  infestation,  influenza, 
pneiunonia,  gastrointestinal  diseases, 
and  skin  diseases  than  the  national 
average.  They  are  also  at  high  risk  for 
accidents  and  pesticide  exposure  (Dever 
and  Alai),^“lyligrant  Health  Status: 

Profile  of  a  Popxilation  with  Complex 
Health  Problems,"  National  Migrant 
Resoiirce  Program,  Inc.,  Austin,  TX, 

1991).  A 1974  survey  of  Texas 
farmworkers  indicated  that  37  percent 
of  respondents  reported  back  pain  of. 
some  sort  and  44  percent  found  it 
impossible  or  extremely  difficult  to 
stoop,  bend,  or  iuieel  (^rtes, 
"Handicapped  Migrant  Farm  Workers," 
Interstate  Research  Associates, 
Washington,  DC,  December,  1974).  A 
slightly  lower  proportion,  34  percent, 
found  it  difficult  to  lift  or  carry  weights 
of  ten  pounds  or  to  remain  standing  for 
long  periods.  More  recent  data  on  ffie 
disability  status  of  MSFW  are  needed. 

Approximately  half  (52  percent)  of  the 
MSFW  who  apply  for  State  vocational 
rehabilitation  services  are  accepted  for 
service,  slightly  less  than  the 
Rehabilitation  Services  Administration 
(RSA)  national  rate  of  acceptance  of  60 
percent  for  all  categories  of  applicants 
(Final  Report:  Contract  #300-85-0134, 
"The  Vocational  Rehabilitation  of 
Migrant  and  Seasonal  Farmworkers,” 
U.S.  Department  of  Education, 
Rehabilitation  Services  Administration, 
Department  of  Education,  1987). 

Priority 

An  R&D  project  on  rehabilitation  of 
migrant  and  seasonal  farmworkers 
shall — 

•  Determine  the  incidence, 
prevalence,  and  demographic 
distribution  of  disability  among  MSFW, 
levels  of  employment  and 
xmemployment  for  MSFW  with 
disabilities,  and  identify  patterns  of 
rehabilitation  service  use; 

•  Identify  barriers  to  service  delivery 
as  a  basis  for  designing  improved 
models  of  rehabilitation  service 
delivery; 

•  Identify  rehabilitation  service  needs 
of  MSFW  with  disabilities,  including 
needs  for  coordination  witii  school 
systems  and  State  education  agencies  to 
improve  transition  services  for  students 
receiving  special  and  regular  education; 

•  Coordinate  v.dth  the  Department 
evaluation  of  the  services  to  MSFW 
within  the  State  vocational 
rehabilitation  service  system;  and 

•  Identify  future  research  needs 
related  to  MSFW  with  disabilities  and 
the  training  needs  of  professionals 
providing  vocational  rehabilitation 
services  to  MSFW. 
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Priority  2— Community  Planning  and 
Education  to  Further  die 
Implementation  of  the  Americans  With 
Disabilities  Act 

Backgroimd  ^ 

The  ADA  guarantees  equal 
opportimity  for  individu^  with 
disabilities  in  public  accommodations, 
employment,  transportation,  State  and 
local  government  services,  and 
telecommunications.  Successfully 
implementing  the  ADA  requires  the 
identification  and  removal  of  physical, 
attitudinal,  policy,  and  procedum 
barriers  to  equal  opportunity  for  persons 
with  disabilities. 

NIDRR  currently  supports  a  $5 
million  technical  assistance  initiative  on 
the  ADA  as  well  as  a  niunber  of  related 
research  projects.  NIDRR’s  Region  Vn. 
Disability  and  Business  Technical 
Assistance  Center,  has  piloted  a 
community  planning  initiative  on  the 
ADA  and  early  indications  support  the 
need  for  and  utility  of  commimity 
planning.  NIDRR  plans  to  fund  a  small 
number  of  researcm  and  demonstration 
projects  to  develop,  evaluate,  and 
disseminate  effective  models  of 
community  planning  and  education  to 
facilitate  the  implementation  of  the 
ADA.  The  projects  to  be  funded  under 
this  priority  are  research  efforts  that 
would  investigate  and  demonstrate  how 
the  implementation  of  the  ADA  at  the 
conmumity  level  may  be  supported  by 
systematic  planning  and  education. 

While  the  ADA  will  affect  virtually 
every  aspect  of  commimity  life,  ciirrent 
efforts  to  comply  with  the  ADA  are 

individual  covered  entities  such  as  local 
governments  or  private  businesses.  For 
this  reason,  NIDRR  plans  to  support  the 
development  and  v^dation  of 
commimity  planning  and  education 
models  add^sing  ^1  of  the 
requirements  of  the  ADA  using  a 
community-wide  approach  to  problem 
solving. 

The  ADA’s  broad  mandate  covers  a 
wide  array  of  individuals  and  entities. 

As  a  result,  a  community  planning  and 
education  initiative  on  &e  ADA  should 
include  persons  with  disabilities  and 
their  families,  State  and  local 
government  officials,  employers,  and 
owners  of  public  accommodations.  In 
order  to  develop  and  implement  such  an 
initiative,  participants  need  to 
understand  the  requirements  of  the 
ADA  and  be  familiar  with  existing 
technical  resoiurces. 

NIDRR  recognizes  the  need  for  an 
array  of  community  planning  and 
education  models  that  take  into  account 
such  factors  as  the  size,  geographic 
location,  and  economic  base  of  the 


community.  NIDRR  expects  to  award 
three  projects  in  order  to  address  the 
needs  of  different  types  of  commiinities 
(e.g.,  urban,  rural,  suburban,  industrial, 
etc.).  Applicants  shall  designate  and 
describe  the  commimity  where  the  grant 
will  operate. 

Community  Planning 

Title  n  of  the  ADA  (see  28  CFR 
35.105)  requires  each  State  and  local 
government”*  *  *  to  evaluate  its 
current  services,  policies,  and  practices, 
and  the  effects  thereof,  that  do  not  or 
may  not  meet  the  requirements  of  [title 
n]  and,  to  the  extent  modification  of  any 
such  services,  policies,  and  practices,  is 
required,  the  public  entity  shall  proceed 
to  make  the  necessary  modifications.” 
These  self-evaluations  were  to  be 
completed  by  January  26, 1993.  This 
priority  is  intended  to  produce  models 
that  will  assist  communities  to 
implement  their  local  government’s  self- 
evaluation  as  well  as  to  assist  them  to 
identify  and  implement  other 
modifications  that  may  be  necessary  in 
order  to  achieve  community-wide 
compliance  with  the  other  requirements 
of  ADA. 

Community  Education 

One  of  the  incidental  benefits  of  the 
ADA  is  that  it  is  raising  the  awareness 
of  the  general  public  about  the  issues 
and  concerns  of  persons  with 
disabilities  and  ^eir  families.  The 
successful  implementation  of  an  ADA 
community  planning  enterprise  may  be 
substantially  dependent  on  the  degree  to 
which  the  general  public  is  familiar 
with  the  requirements  of  the  ADA  and 
appreciates  the  positive  impact  its 
successful  implementation  will  have  on 
persons  with  disabilities  and  their 
families  as  well  as  on  the  commimity  at 
large. 

Priority 

A  Research  and  Demonstration  Project 
on  commimity  planning  and  education 
to  further  the  implementation  of  the 
ADA  shall — 

•  Within  six  months  after  the  award 
date  for  the  grant,  develop  a  model  of 
commimity  planning  and  education  to 
facilitate  compliance  with  the  ADA  and 
inform  the  commi^ty  about  the 
requirements  of  the  ADA  and  its 
relationship  to  the  daily  lives  of  persons 
with  disab^ties  and  their  famiUes; 

•  Ensure  that  those  involved  in  the 
development  and  implementation  of  the 
model  include  persons  with  disabilities 
and  their  famiUes,  State  and  local 
government  officials,  employers,  owners 
and  managers  of  places  of  public 
accommodation,  and  other  interested 
community  leaders  who  understand  the 


requirements  of  the  ADA  and  are 
familiar  with^resources  that  are 
available  to  assist  them  to  undertake 
their  activities; 

•  Ensure  that  the  model  that  is 
developed  is  low  cost  that  it  can  be 
replicated  widely; 

•  Coordinate  Its  activities  with  the 
Regional  Disability  and  Business 
Technical  Assistance  Center  serving  the 
community; 

•  Evaluate  the  implementation  of  the 
model  of  community  planning  and 
education  to  determine  if  it  has 
facilitated  the  implementation  of  the 
ADA  in  the  community;  and 

•  Disseminate  ihe  findings  of  the 
evaluation  to  simijiuly  situated 
communities  and  to  Federal  agencies 
with  administrative  responsibilities 
under  the  ADA. 

Applicable  pn^ram  regulations:  34 
CFR  parts  350  and  351. 

Program  Authority:  29  U.S.C.  760-762. 

Dated:  November  29, 1993. 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.133A.  Research  and 
Demonstration  Projects) 

Judith  E.  Heumann, 

Assistant  Secretary  for  Special  Education  and 
Rehdjilitative  Services.  ^ 

Appendix — ^Anal3rsis  of  Comments  and 
Changes 

The  Department  received  one  letter  in 
response  to  the  proposed  priorities.  This 
Appendix  contains  an  an^ysis  of  the 
comments  contained  in  the  letter  and  the 
changes  in  the  priority  since  the  publication 
of  the  notice  of  proposed  priority.  Technical 
and  other  minor  changes — end  suggestions 
the  Secretary  is  not  legally  authorized  to 
make  under  applicable  statutory  authority — 
are  not  addressed. 

Priority  2 — Community  Planning  and 
Education  to  Further  the  Implementation  of 
the  Americans  With  Disabilities  Act 

Comment:  The  commenter  suggested 
requiring  applicants  to  provide  specific 
information  about  their  target  commimity  in 
their  proposals. 

Discussion:  The  Secretary  agrees  with  the 
commenter  and  points  out  that  the 
background  statement  includes  the 
requirement  that  “Applicants  shall  designate 
and  describe  the  community  where  the  grant 
will  operate.”  The  Secretary  does  not  believe 
that  any  further  requirements  are  necessary. 

Changes:  None. 

Comment:  The  commenter  suggested 
requiring  applicants  to  provide  a  detailed 
schedule  of  die  implementation  of  the  model 
that  the  grantee  develops,  as  well  as  interim 
reports  on  the  grantee’s  progress. 

Discussion:  'Ae  Secretary  believes  that  the 
selection  criteria  for  this  program  require 
sufficient  detail  in  regard  to  the  schedule  of 
implementation  of  the  project,  including  the 
implementation  of  the  model.  The  Secretary 
does  not  believe  that  it  is  necessary  or 
appropriate  to  impose  interim  reporting 
requirements  on  the  grantees  for  this  priority. 


64644 


Fedwal  Register  /  Vol.  58.  No.  234  /  Wednesday,  December  8,  1993  /  Notices 


Changes:  None. 

Comment;  The  oommenter  suggested 
requiring  g^tees  to  identify  how  the  project 
can  be  replicated  in  the  absence  of  Federal 
funding. 

Discussion:  To  help  ensure  that  the  models*^, 
can  be  replicated  as  widely  as  possible,  the 
Secretary  believes  that  the  momls  that  are 
develop^  by  grantees  should  be  low  cost. 

Changes:  TIm  priority  has  been  changed  to 
require  grantees  to  dev^p  low  cost  models 
of  community  planning  and  education. 

Comment:  The  commenter  suggested 
requiring  grantees  to  examine  similar  projects 
that  currently  are  supported  by  NIDRR  or 
other  agencies. 

Discussion:  The  Secretary  believes  that 
grantees  should  be  given  the  discretion  to 
identify  similar  projects  that  they  may  choose 
to  examine  for  the  purposes  of  this  grant 

Changes:  None. 

Comment:  The  commenter  suggested 
requiring  the  grantees  to  coordinate  their 
efforts  with  NIDRR's  AOA  Technical 
Assistance  grants  coordination  contractor 
and  attend  the  NIDRR's  ADA  Project 
Directors’  meetings. 

Discussion:  The  Secretary  agrees  that 
coordination  with  other  elements  of  NIDRR’s 


ADA  Technical  Assistance  Program  is 
important  Hovrever,  the  Secretary  does  not 
believe  that  hirther  requirements  are 
necessary  in  order  to  ensure  that 
coordination. 

Changes:  None. 

(FR  Doc.  93-29880  Filed  12-7-93;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 
[CFDA  No.:  84.133A] 

National  Institute  on  Disability  and 
Rehabilitation  Raaaarch;  Notice 
Inviting  Applications  for  Certain  New 
Awards  Under  the  Research  and 
Demonstration  Protects  Program  for 
Fiscal  Year  (FY)  1994 

Note  to  Applicants:  This  notice  is  a 
complete  application  package.  The 
notice  contains  infonnation,  appUcation 
fbnns,  and  instructions  needed  to  apply 
for  a  grant  under  this  competitions.  'The 
final  priorities  for  the  Research  and 


Demonstration  Projects  program  are 
published  in  this  issue  of  the  Federal 
Register.  This  consoUdated  application 
package  includes  the  closing  date, 
estimated  funding,  and  application 
forms  ne^8A^  award 

imder  this  program’s  competition. 
Potential  applicants  should  consult  the 
statement  of  the  final  priority  published 
in  this  issue  to  ascertain  the  substantive 
requirements  for  their  applications. 

The  estimated  funding  level  in  this 
notice  does  not  bind  the  Department  of 
Education  to  make  awards  or  to  any 
specific  number  of  awards  or  funding 
levels. 

Note:  'The  Rehabilitation  Act  Amendments 
of  1992  require  that  each  applicant  far  a 
project  under  this  competition  must 
demonstrate  in  its  application  how  it  will 
address  the  needs  of  individuals  from 
minority  backgroimds  who  have  disabilities. 
Before  your  application  can  be  reviewed,  it 
must  include  this  description.  Applications 
for  which  this  infrumation  is  not  received 
will  not  be  reviewred. 


Application  Notices  for  Fiscal  Year  1994,  Research  and  Demonstration  Projects,  CFDA  No.  84.1 33A 


^  Funding  ;xiority 

^  '  ■ 

Deadtine  for 
transmittal  of 
applications 

Estimated 
number  of 
awards 

Estimated 
size  of 
awards  (per 
year) 

Project 

period 

(months) 

Migrant  and  .<raa.<;nnal  famvwnrfcArs  . 

March  8,  1994 
March  8. 1994 

1 

$175,000 

150,000 

36 

Community  planning  and  education  to  further  the  implementation  of  the  ADA _ 

3 

36 

Successful  applicants  that  provide 
services  to  individuals  with  disal^ties 
will  be  required  to  advise  these 
individuals,  or  as  appropriate,  the 
parents,  family  guaraans,  advocates,  or 
authorized  representatives  of  these 
individuals,  of  the  availability  and 
purposes  of  the  State  Client  Assistance 
Pro^m  (CAP),  including  information 
on  means  of  seeking  assistance  undm* 
such  programs.  A  list  of  State  GAPs  %vill 
be  provided  to  successful  applicants 
when  they  are  notified  of  their  award. 

This  notice  supports  the  National 
Education  Goals.  National  Education 
Goal  5  calls  for  all  Americans  to  {>ossess 
the  knowledge  and  skills  necessary  to 
cmnpete  in  a  global  economy  and 
exercise  the  r^ts  and  responsibilities 
of  dtizanship. 

If  you  need  further  information  about 
these  requirements,  please  omtact 
David  E^ith  at  (202)  205-8801. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  TDD  nundier  at  (202) 
205-5516. 

Applicable  RepJations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR). 

34  CFR parts  74,  75,  77,  78,  80,  81. 82, 
85, 86;  (b)  the  re^ul^ons  for  this 


program  in  34  CFR  parts  350  and  351; 
and  (c)  the  notice  of  final  priorities  as 
published  elsewhere  in  this  issue  of  the 
Federal  Register. 

Purpose  of  Program:  Research  and 
Demonstration  Projects  support  research 
and  demonstrations  in  single  project 
areas  on  problems  encountered  by 
individuals  with  disabilities  in  their 
dedly  activities.  Hiese  projects  may 
conduct  research  on  rehabilitation 
techniques  and  services,  including 
analysis  of  medical,  industrial, 
vocational,  social,  psychiatric, 
psychological,  recreational,  economic, 
and  other  factors  to  improve  the 
rdiabilitation  of  individuals  with 
disabilities. 

Selectioo  Criteria 

The  Secretary  uses  the  following 
selection  criteria  to  evaluate 
applications  under  this  program. 

(a)  Potential.Impact  of  Outcomes: 
Importance  of  Program  (Wei^t  3.0). 
The  Secretary  reviews  each  application 
to  determine  to  what  degree — 

(1)  The  proposed  activity  relates  to 
the  announced  priority; 

(2)  The  TMearch  is  likely  to  produce 

new  and  usefol  information  (research 
activities  only);  ^ 


(3)  The  need  and  target  population  are 
adeouately  defined; 

(4)  The  outcomes  are  likely  to  benefit 
the  defined  tar;^  population; 

(5)  The  training  needs  are  clearly 
defined  (training  activities  only): 

(6)  The  training  methods  and 
developed  subject  matter  are  likely  to 
meet  the  defined  need  (training 
activities  only);  and 

(7)  The  need  for  information  exists 
(utilization  activities  only). 

(b)  Potential  IrApact  of Outcomes: 
Dissemination/Utilization  (Weight  3.0). 
The  Secretary  reviews  each  application 
to  determine  to  what  d^ree — 

(1)  The  research  results  are  likely  to 
become  available  to  others  working  in 
the  field  (mseardi  activities  only); 

(2)  The  means  to  disseminate  and 
promote  utilization  by  others  are 
defined; 

(3)  The  training  methods  and  content 
are  to  be  packag^  for  dissemination 
and  use  by  others  (training  activities 
only);  and 

(4)  The  utilization  apjHroach  is  likely 
to  address  the  defined  need  (utilization 
activities  tmly). 

(c)  Probability  of  Achieving  Proposed 
Outcomes:  Pr^ram/Project  Design 
(Weight  5.0).  The  Secretuy  reviews 
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each  application  to  determine  to  what 
degree — 

(1)  The  objectives  of  the  project(s)  are 
clearly  stated; 

(2)  The  hypothesis  is  sound  and  based 
on  evidence  (research  activities  only); 

(3)  The  project  design/methodology  is 
likely  to  achieve  the  objectives; 

(4)  The  measurement  methodology 
and  analysis  is  sound; 

(5)  The  conceptual  model  (if  used)  is 
Soimd  (development/demonstration  • 
activities  only); 

(6)  The  sample  populations  are 
correct  and  significant  (research  and 
development/demonstration  activities 
only); 

(7)  The  human  subjects  are 
sufficiently  protected  (research  and 
development/demonstration  activities 
only); 

(8)  The  device(s)  or  model  system  is 
to  be  developed  in  an  appropriate 
environment; 

(9)  The  training  content  is 
comprehensive  and  at  an  appropriate 
level  (training  activities  only); 

(10)  The  training  methods  are  likely  to 
be  efiective  (training  activities  only); 

(11)  The  new  materials  (if  developed) 
are  likely  to  be  of  high  quality  and 
uniqueness  (training  activities  only); 

(12)  The  target  populations  are  li^ed 
to  the  project  (utilization  activities 
only);  and 

(13)  The  format  of  the  dissemination 
medium  is  the  best  to  achieve  the 
desired  res\ilt  (utilization  activities 
only). 

(a)  Probability  of  Achieving  Proposed 
Outcomes:  Key  Personnel  (Weight  4.0). 
The  Secretary  reviews  each  application 
to  determine  to  what  degree— 

(1)  The  principal  investigator  and 
other  key  staff  have  adequate  training 
and/or  experience  and  demonstrate 
appropriate  potential  to  conduct  the 
proposed  research,  demonstration, 
training,  development,  or  dissemination 
activity; 

(2)  Tne  principal  investigator  and 
other  key  staff  are  familiar  with 
pertinent  literature  and/or  methods; 

(3)  All  required  disciplines  are 
effectively  covered; 

(4)  Commitments  of  staff  time  are 
adeouate  for  the  project;  and 

(5)  The  applicant  is  likely,  as  part  of 
its  non-discriminatory  employment 
practices,  to  encourage  applications  for 
employment  fi^om  persons  who  are 
members  of  groups  that  traditionally 
have  been  underrepresented,  such  as — 

(i)  Members  of  racial  or  ethnic 
minority  groups; 

(ii)  Women; 

(iii)  Handicapped  persons;  and 

(iv)  The  elderly. 

(e)  Probability  of  Achieving  Proposed 
Outcomes:  Evaluation  Plan  (Wei^t  1.0) 


The  Secretary  reviews  each  application 
to  determine  to  what  decree — 

(1)  There  is  a  mechanism  to  evaluate 
plans^rogress  and  results; 

(2)  Ine  evaluation  methods  and 
objectives  are  likely  to  produce  data  that 
are  quantifiable;  and 

(3)  The  evaluation  results,  where 
relevant,  are  likely  to  be  assessed  in  a 
service  setting. 

(f)  Program/Pro)ect  Management:  Plan 
of  Operation  (Weight  2.0).  The  Secretary 
reviews  each  application  to  determine 
to  what  degree — 

(1)  There  is  an  effective  plan  of 
operation  that  ensures  proper  and 
efficient  administration  of  the  project(s); 

(2)  The  applicant’s  planned  use  of  its 
resources  and  personnel  is  likely  to 
achieve  each  objective; 

(3)  Ckillabo^tion  between  institutions, 
if  proposed,  is  likely  to  be  effective;  and 

(4)  ^ere  is  a  clear  description  of  how 

the  applicant  will  include  eligible 
project  participants  who  have  been 
traditionally  imderrepresented,  such 
as^  * 

(i)  Members  of  racial  or  ethnic 
minority  groups; 

(ii)  Women; 

(iii)  Handicapped  persons;  and 

(iv)  The  elderly. 

(g)  Program/Project  Management: 
Adequacy  of  Resources  (Weight  1.0). 

The  Secretary  reviews  each  application 
to  determine  to  what  degree— 

(1)  The  facilities  planned  for  use  are 
adeouate; 

(2j  The  equipment  and  supplies 
planned  for  use  are  adequate;  and 
(3)  The  commitment  of  the  applicant 
to  provide  administrative  support  and 
adeouate  facilities  is  evident. 

(h)  Prog^am/Project  Management: 
Budget  and  Cost  Effectiveness  (Weight 
1.0),  The  Secretary  reviews  eadi 
application  to  determine  to  what 
denee — 

(1)  The  budget  for  the  project(s)  is 
adequate  to  support  the  activities; 

(2j  The  costs  are  reasonable  in 
relation  to  the  objectives  of  the 
project(s);  and 

(3)  The  budget  for  subcontracts  (if 
required)  is  detailed  and  appropriate. 

Eligible  Applicants 
Parties  eligible  to  apply  for  grants 
imder  this  program  are  public  and 
private  nonprofit  and  for-profit  agencies 
and  organizations,  including 
institutions  of  higher  education  and 
Indian  tribes  and  tribal  organizations. 

Program  Authority:  29  U.S.C.  761a  and 
762. 

Instructions  for  Transmittal  of 
Applications 

(a)  If  an  applicant  wants  to  apply  for 
a  grant,  the  applicant  shall — 


(1)  Mail  the  original  and  two  copies 
of  the  application  on  or  before  the 
deadline  datdto:  U.S.  Department  of 
Education,  Application  Control  Center, 
Attention:  (CFDA  #  [Applicant  must 
insert  number  and  letter]),  Washington, 
DC  20202-4725,  or 

(2)  Hand  deliver  the  original  and  two 
copies  of  the  application  by  4:30  p.m. 
(Washington,  DC  time)  on  the  deadline 
date  to:  U.S.  Department  of  Education, 
Application  Control  Center,  Attention: 
(CFDA  It  [Applicant  must  insert  number 
and  letter]),  room  #3633,  Regional  Office 
Bmlding  #3,  7th  and  D  Streets,  SW., 
Washington,  DC. 

(b)  An  applicant  must  show  one  of  the 
following  as  proofibf  maiUng: 

(1)  A  legibly  dated  U.S.  Postal  Service 
postmark. 

(2)  A  legible  mail  receipt  with  the 
date  of  mailing  stamped  by  the  U.S. 
Postal  Service. 

(3)  A  dated  shipping  label,  invoice,  or 
receipt  from  a  commercial  carrier. 

(4)  Any  other  proof  of  mailing 
acceptable  to  the  Secretary. 

(c)  If  an  application  is  mailed  through 
the  U.S.  Postal  Service,  the  Secretary 
does  not  accept  either  of  the  following 
as  proof  of  mailing: 

(1)  A  private  metered  postmark. 

(2)  A  mail  receipt  that  is  not  dated  by 
the  U.S.  Postal  Service. 

Notes:  (1)  The  U.S.  Postal  Service  does  not 
unifoimly  provide  a  dated  postmark.  Before 
relying  on  this  method,  an  applicant  should 
check  with  its  local  post  office. 

(2)  An  applicant  wishing  to  know  that  its 
application  has  been  received  by  the 
Department  must  include  with  the 
application  a  stamped  self-addressed 
postcard  containing  the  CFDA  number  and 
title  of  this  program. 

(3)  The  applicant  must  indicate  on  the 
envelope  and — if  not  provided  by  the 
Department — in  Item  10  of  the  Application 
for  Federal  Assistance  (Standard  Form  424) 
the  CFDA  number — and  letter,  if  any — of  the 
competition  under  which  the  application  is 
being  submitted. 

Application  Forms  and  Instructions 

The  appendix  to  this  application  is 
divided  into  four  parts.  These  parts  are 
organized  in  the  same  manner  that  the 
submitted  application  should  be 
organized.  These  parts  are  as  follows: 

Part  I:  Application  for  Federal 
Assistance  (Standard  Form  424  (Rev.  4- 
88))  and  instructions. 

Part  n:  Budget  Form — ^Non- 
Construction  Programs  (Standard  Form 
424A)  and  instructions. 

Part  ni:  Application  Narrative. 

Additional  Materials 

Estimated  Public  Reporting  Burden 

Assurances — ^Non — ^Non  Construction 
Programs  (Standard  Form  424B). 


64646 


Federal  Register  /  Vol.  58.  No.  234  /  Wednesday.  December  8.  1993  /  Notices 


W 

Certification  Regarding  Lobbying, 
Debarment.  Suspension,  and  Other 
Respcmsibility  letters:  and  Drug-Free 
Workplace  R^uirements  (ED  Form  80- 
0013). 

Certificaticm  Regarding  Debarment. 
Suspension.  Ineligibility  and  Voluntary 
Exclusion:  lx>wer  Tier  Covered 
Transacticms  (ED  Form  ED  80-0014)  and 
instructions. 

(Note:  ED  Fonn  ED-80-0014  is  intended 
for  the  use  of  primary  participants  and 
should  not  be  transmitted  to  the  Department) 

Disclosure  of  Lobbying  Activities 
(Standard  Form  LLL  (if  applicable)  and 
instructions;  and  Disclosure  Lobbying 
Activities  C^rmtinuation  Sheet  (Standard 
Form  LLL-A). 

An  apphcant  may  sulnnit  information 
on  a  photostatic  copy  of  the  application 
and  budget  forms,  die  assurances,  and 
the  certifications.  However,  the 
application  form,  the  assurances,  and 
the  certifications  must  each  have  an 
original  signature.  No  grant  may  be 
awarded  unless  a  completed  application 
form  has  been  received. 

FOR  FURTHER  BIFORMATION  CONTACT: 
Dianne  Villines,  U.S.  Department  of 
Education,  room  3417  Switzer  Building, 
400  Maryland  Avenue  SW., 

Washington,  DC  20202-2704. 

Telephone:  (202)  205-9141.  Individuals 
who  use  a  telecommimications  device 
for  the  deaf  (TDD)  may  call  the  TDD 
number  at  (202)  205-8887. 

Program  Authority:  29  U.S.C  760-762. 

Dated:  November  29. 1993. 

Judith  E.  Heumann, 

Assistant  Secretaiyfor  Special  Education  and 
Rehabilitative  Services. 

Appendix 

Application  Forms  and  Instructions 

Applicants  are  advised  to  reproduce  and 
complete  the  application  forms  in  this 
Section.  Applicants  are  required  to  submit  an 
original  and  two  copies  of  each  application 
as  provided  in  this  Section. 

Frequent  Questions 

1.  Can  I  get  an  extension  of  the  due  date? 

No!  On  rare  occasions  the  Department  of 

Education  may  extend  a  closing  date  for  all 
applicants.  If  that  occurs,  a  notice  of  the 
revised  due  date  is  published  in  the  Federal 
Register.  However,  there  are  no  extensions  or 
exceptions  to  the  due  date  made  for 
individual  applicants. 

2.  What  should  be  included  in  the 
application? 

The  application  should  include  a  project 
narrative,  vitae  of  key  persoimel,  and  a 
budget,  as  well  as  the  Assurances  forms 
included  in  this  package.  Vitae  of  staff  or 


consultants  should  include  the  Individual’s 
title  and  role  in  the  proposed  project,  and 
other  information  that  is  specificdly 
pertinent  to  this  proposed  project.  "The 
budgets  for  both  the  first  yw  and  subsequent 
project  years  should  be  ii^uded. 

If  collaboration  with  another  organization 
is  involved  in  the  proposed  activity,  the 
application  should  indude  assurances  of 
partidpation  by  the  other  parties,  including 
written  agreements  or  assurances  of 
cooperation.  It  is  not  useful  to  include 
general  letters  of  support  or  endorsement  in 
the  application. 

If  the  applicant  proposes  to  use  xmique 
tests  or  other  measurement  instnunents  that 
not  widely  known  in  the  field,  it  would  be 
helpful  to  include  the  instrument  in  the 
application. 

Many  applications  contain  voluminous 
appendicm  that  are  not  helpfol  and  in  many 
cases  cannot  even  be  mailed  to  the  reviewers. 
It  is  generally  not  helpful  to  include  such 
things  as  brochures,  general  capability 
statements  of  collaborating  organizations, 
maps,  copies  of  publications,  or  descriptions 
of  other  projects  completed  by  the  applicant. 

3.  What  format  should  be  used  for  the 
application?  * 

NIDRR  generally  advises  applicants  that 
they  may  organize  the  application  to  follow 
the  selection  criteria  that  will  be  used.  The 
specific  review  criteria  vary  according  to  the 
specific  program,  and  are  contained  in  this 
Consolidated  Application  Package. 

4.  May  I  submit  applications  to  more  than 
one  NIDRR  program  competition  or  more 
than  one  appliration  to  a  program? 

Yes,  3mu  may  sulnnit  applications  to  any 
program  for  which  they  are  responsive  to  the 
program  requirements.  You  may  submit  the 
same  application  to  as  many  competitions  as 
you  believe  appropriate.  You  may  also 
submit  more  thhn  one  application  in  any 
given  competition. 

5.  What  is  the  allowable  Indirect  cost  rate? 

The  limits  on  indirect  costs  vary  according 

to  the  program  and  the  t3rpe  of  application. 

Applicants  in  the  FIR,  AND  Iimovation 
grants  programs  should  limit  indirect  charges 
to  the  organization's  approved  rate.  If  the 
organization  does  not  nave  an  ap^xoved  rate, 
the  application  should  include  an  estimated 
actud  rate. 

6.  Can  profitmaking  businesses  apply  for 
grants? 

Yes.  However,  for-profit  organizations  will 
not  be  able  to  collect  a  fee  or  profit  on  the 
grant,  and  in  some  programs  will  be  required 
to  share  in  the  costs  of  the  project 

7.  Can  individuals  apply  for  grants? 

No.  Only  organizations  are  eligible  to  apply 
for  grants  under  NIDRR  programs. 

8.  Can  NIDRR  staff  advise  me  whether  my 
project  is  of  interest  to  NIDRR  or  likely  to  be 
nmded? 

No.  NIDRR  staff  can  advise  you  of  the 
requirements  of  the  program  in  which  you 
propose  to  submit  your  application. 

However,  staff  cannot  advise  )rou  of  whether 
your  subject  area  or  proposed  approach  is 
likely  to  receive  approval. 


9.  How  do  I  assure  that  my  application  will 
be  referred  to  the  most  appropriate  panel  for 
review? 

Applicants  should  be  sure  that  their 
applications  are  referred  to  the  correct 
competition  by  clearly  including  the 
competit^^  tjtle  and  CFDA  number, 
including  alphabetical  code,  on  the  Standard 
Form  424,  and  including  the  title  of  the 
priority  to  which  they  are  responding. 

10.  How  soon  after  submitting  my 
application  can  I  find  out  if  it  will  be  funded? 

The  tim.e  from  closing  date  to  grant  award 
date  varies  from  program  to  program. 

Generally  speaking,  NIDRR  endeavors  to 
have  awards  made  within  five  to  six  months 
of  the  closing  date.  Unsuccessful  applicants 
generally  will  be  notified  within  that  time 
frame  as  well.  For  the  purpose  of  estimating 
a  project  start  date,  the  applicant  should 
estimate  approximately  six  months  from  the 
closing  date,  but  no  later  than  the  following 
September  30. 

11.  Can  I  call  NIDRR  to  find  out  if  my 
application  is  being  funded? 

No!  When  NIDRR  is  able  to  release 
information  on  the  status  of  grant 
applications,  it  will  notify  applicants  by 
letter.  The  results  of  the  peer  review  cannot 
be  released  except  through  this  formal 
notification. 

12.  If  my  application  is  successful,  can  I 
ass\une  I  will  get  the  requested  budget 
amount  in  subsequent  years? 

No.  Those  budget  projections  are  necessary 
and  helpful  for  planning  purposes.  However, 
a  complete  budget  and  budget  justification 
must  be  submitted  for  each  year  of  the  project 
and  there  will  be  negotiations  on  the  budget 
each  year. 

13.  Will  all  approved  applications  be 
funded? 

No.  It  often  happens  that  the  peer  review 
panels  approve  for  funding  more  applications 
than  NIDRR  can  fund  witl^  available 
resources.  Aj^licants  who  are  approved  but 
not  funded  are  encouraged  to  consider 
submitting  similar  applications  in  future 
competitions. 

Public  reporting  burden  for  these 
collections  of  infonnation  is  estimated  to 
average  30  hours  per  response,  including  the 
time  for  reviewing  instructions,  searching 
existing  data  sovirces,  gathering  and 
maintaining  the  data  needed,  and  completing 
and  reviewing  the  collection  of  information. 

Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  these 
collections  of  information,  including 
suggestions  for  reducing  this  burden,  to:  The 
U.S.  Department  of  Education,  Information 
Management  and  Compliance  Division, 
Washington,  DC  20202-4651;  and  to  the 
Office  of  Managmnent  and  Budget, 

Paperwork  Reduction  Prefect  1820-0027, 
Washington,  DC  20503. 

(Research  and  Demonstration  Projects  (CFDA 
No.  84.133A)  34  CFR  parts  350  and  351.) 
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INSTRUCTIONS  FOR  THE  SF  424 

m 

This  is  a  suadard  form  used  by  applicants  as  a  required  focesheet  for  preapplications  and  applications  submitted 
for  Federal  assistance.  It  will  be  u^  bjr  Federal  agencies  to  obtain  applicant  certification  tl^t  States  which  have 
established  a  review  and  comment  procure  in  response  to  Executive  Order  12372  and  have  greeted  the  program 
to  be  included  in  their  process,  ^ve  been  given  an  o|^rtunity  to  review  the  applicant's  subnuasion. 

Item;  Entrv:  Item;  Entry: 


1.  Self-explanatory. 

2.  Date  application  submitted  to  Fetforal  agency  (or 
State  if  applicable)  A  applicant's  control  number 
Of  applicable). 

3.  State  use  only  fif  applicable). 

4.  If  this  ap^ieation  b  to  continue  m  revise  an 
existing  award,  enter  present  Federal  identifier 
number.  Iffor  a  new  pregeet.  leave  blank. 

5.  Legal  name  of  applicant,  name  of  primary 
organisational  unit  which  will  undertake  the 
assistance  activity,  complete  address  of  the 
applicant,  and  name  and  telej^Mne  number  of  the 
person  to  contact  on  matters  related  to  this 
application. 

6.  Enter  Employer  Identification  Number  (EIN)  as 
assigned  by  the  Internal  Revenue  Service. 

7.  Enter  the  appropriate  letter  in  the  space 
provided. 

8.  Check  appropriate  box  and  enter  appropriate 
letters)  in  the  Bpsce(s)  provided; 

—"New”  means  a  new  assistance  award. 

—"Continuation”  means  an  extension  for  an 
additional  funding/budget  period  for  a  project 
with  a  projected  completion  date. 

— "Revuion”  means  any  change  in  the  Federal 
Government’s  financial  obligation  or 
contingent  liability  from  an  existing 
obligation. 

9.  Name  of  Federal  agency  from  which  assistance  is 
being  requested  with  thb  application. 

10.  Use  the  Catalog  of  Federal  Domestic  Assistance 
number  and  tiUe  of  the  program  under  which 
assistance  b  rsquested. 

11.  Enter  a  brief  deseriptiva  title  of  the  proieet.  if 
more  than  one  program  b  involved,  you  should 
append  an  expiation  on  a  separate  sheet  If 
•ppcopriate  (04.,  eonstnictioo  or  real  property 
prejecU).  attach  a  map  showing  pngMt  beatbn. 
For  preapplications,  use  a  separate  shoot  to 
provide  a  summary  description  of  thb  project 


12.  list  only  the  laifsst  political  ontitios  affected 
(04.,  State,  countios,  dtbs). 

15.  Solfox^anatory. 

14.  list  the  applicant’s  Congressional  Dbtrict  and 
any  Districtfs)  affected  by  the  program  or  project. 

16.  Amount  requested  or  to  be  contributed  during 
the  first  funding/budget  period  by  each 
contributor.  Value  of  in>kind  contributions 
should  be  included  on  appropriate  lines  as 
applicable.  If  the  action  will  result  in  a  dollar 
change  to  an  existing  award,  indicate  only  the 
amount  of  the  change.  For  decreases,  enclose  the 
amounts  in  parentheses.  If  both  basic  and 
supplemental  amounts  are  included,  show 
bre^down  on  an  attached  sheet.  For  multiple 
program  funding,  use  totals  and  show  breakdown 
using  same  categories  as  item  15. 

16.  Applicants  should  contact  the  State  Single  Point 
of  Contact  (SPOC)  for  Federal  Executive  Order 
12372  to  determine  whether  the  application  is 
subject  to  the  State  intergovernmental  review 
process. 

17.  Thb  question  applies  to  the  applicant  organi¬ 
sation,  not  the  person  who  signs  as  the 
authorised  representative.  Categories  of  debt 
include  delinquent  audit  disallowances,  loans 
and  taxes. 

18.  To  be  signed  by  the  authorised  representative  of 
the  applicant.  A  copy  of  the  governing  body’s 
authcMbatbn  for  you  to  sign  thb  ai^lication  as 
offieial  representative  must  be  on  file  in  the 
applicant’s  office.  (Certain  Federal  agenebs  may 
require  that  thb  authorisation  be  submitted  as 
part  of  the  application.) 


Sr  424  lAEV  44$)  S4Ck 
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tlSTRUCnONS  FOR  THE  8F-424A 


Geaaral  lastnietiou 

This  form  is  dssignsd  so  that  appUeation  can  ba  made 
for  ftiads  from  one  or  more  grant  programs.  In  pre¬ 
paring  the  budget,  adhere  to  any  eaisting  Federal 
grantor  agency  guidelines  which  prescribe  how  and 
whether  bodged  amoonta  ahould  be  separately 
shown  fcr  different  Ametions  or  activitisa  within  tho 
program.  For.ooma  programs^  grantor  agendas  may 
raqnirs  budgets  to  be  separately  shown  by  ftmetioo  or 
actirity.  For  other  programs,  grantor  agencies  may 
rsquirs  a  breakdown  by  Ainetion  or  activity.  Sections 
A3iC,  spod  D  should  include  budget  estimatas  for  the 
wiwle  prqject  eacept  when  applying  for  assistance 
iriiidt  requires  Federal  authorisation  in  annual  or 
•Ihtr  Amding  period  incrementa.  In  the  latter  case. 
Sections  A3t  C,  and  D  should  provide  the  budget  for  . 
the  first  budget  period  (ustially  a  year)  and  Section  E 
should  present  the  need  for  Federal  assistance  in  the 
subsequent  budget  periods.  All  applications  should 
contain  a  breakdown  by  the  object  class  categories 
shown  in  Lines  a-k  of  Section  B. 

Section  A.  Budget  Summair 
Lines  1-4,  Columns  (a)  and  A>) 

For  applications  pertaining  to  a  iingle  Federal  grant 
program  (Federal  Domestic  Assistance  Catalog 
number)  and  mot  requiring  a  functional  or  activity 
breakdown,  enter  on  Line  1  under  Column  (a)  the 
catalog  program  title  and  the  catalog  number  in 
Column  ft). 

For  applications  pertaining  to  a  eingle  program 
requiring  budget  amounts  by  multiple  functions  or 
activities,  enter  the  name  of  each  activity  or  Ainction 
on  each  line  in  Column  (a),  and  enter  the  catalog  num¬ 
ber  in  Column  ft).  For  applications  pertaining  to  mul¬ 
tiple  programs  where  none  of  the  programs  require  a 
breakdown  by  Ametion  or  activity,  enter  the  catalog 
program  title  on  each  line  in  Column  (a)  and  the 
respective  catalog  number  on  each  line  in  Column  ft). 

For  applications  pertaining  to  multiple  programs 
where  ene  or  nMre  programs  require  a  breakdown  by 
Ainction  or  activity,  prepare  a  separate  sheet  for  eadi 
program  requiring  the  breakdown.  Additional  sheets 
should  be  used  when  one  form  does  not  provide 
adequate  space  for  all  bruJidown  of  data  required. 
However,  when  SBore  than  one  sheet  is  used,  the  first 
page  shoiild  provide  the  summary  totals  by  programs. 

Uaaa  Columaa  (c)  thrangh  (g.) 

For  new  applicohom.  leave  Cehimnaic)  and  (d)  blank. 
For  each  1^  entry  in  (Alumna  (a)  and  ft),  enter  in 
Columns  (e),  (f),  and  (g)  the  appropriate  amounts  of 
funds  needi^  to  support  the  project  for  the  first 
Ainding  period  (usually  a  year). 


Liaao  1-4,  Columns  (e)  through  (g.)(  continued) 

For  continuing  grant  program  applicatione,  submit 
these  forms  before  the  end  of  each  Ainding  period  as 
requiredby  the  grantor  agency.  Enter  in  Columns  (c) 
and  Cd)  the  estimated  amounts  of  Ainds  which  will 
remain  unobligated  at  the  end  of  the  grant  Ainding 
period  only  if  ^  Federal  grantor  agency  Instructions 
provide  for  this.  Otherwise,  leave  these  columns 
blank.  Enter  in  columns  (e)  and  (0  the  amounts  of 
fiinds  needed  for  the  upcoming  period.  The  amounUs) 
In  Column  (g)  ahould  be  the  sum  of  amounts  in 
Columns  (e)  and  (I). 

For  euppltmental  grante  and  ekangeo-  to  existing 
grants,  do  not  use  ^lumns  (c)  and  (d).^Enter  in 
Column  (e)  the  amount  of  the  increase  or  decrease  of 
Federal  funds  and  enter  in  Column  ff)  the  amount  of 
the  increase  or  decrease  of  aon-Federal  funds.  In 
Column  (g)  enter  the  new  total  budgeted  amount 
(Federal  and  non-Federal)  which  includes  the  total 
previous  authorised  budget^  amounts  plus  or  minus, 
as  appropriate,  the  apwunts  shown  in  Columns  (e)  and 
(f).  The  amountCs)  in  Column  (g)  should  not  equal  the 
sum  of  amounts  in  Columns  (e)  and  (f). 

lino  8  —  Show  the  totals  for  all  columns  used. 

Section  B  Budget  Categories 
In  the  column  headings  (1)  throu^  (4),  enter  the  titles 
of  the  same  programs,  functions,  and  activities  shown 
on  Lines  1-4,  Column  (a).  Section  A.  When  additional 
sheets  are  prepared  for  Section  A,  provide  similar 
column  headinjp  on  each  sheet  For  each  program, 
Ainction  or  activity,  fill  in  the  total  requirements  for 
Ainds  (both  Federal  and  non-Federal)  by  object  class 
categories. 

linos  6a-i  —  Show  the  totals  of  Lines  6a  to  €h  in  each 
column. 

lino  8J  -  Show  the  amount  of  indirect  cost 

lino  tk  >  Eater  the  total  of  amounts  on  Lines  6i  and 
6j.  For  all  applications  for  new  grants  and 
continuatioa  grants  the  total  amount  in  column  (5), 
line  6k,  ahould  be  the  same  as  the  total  amount  shown 
in  Soetioa  A,  Column  (g).  Line  8.  For  supplemental 
grants  and  changes  to  grants,  the  total  amount  of  the 
iacreaae  or  decrease  as  shown  in  Columns  (l)-(4).  Line 
6k  should  be  the  same  as  the  sum  of  the  amounts  in 
Section  A,  Columns  (a)  and  (!)  on  Line  8. 
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liaa  7*Eattr  tha  aatimatad  ameont  ef  iBceiaa,  if  any, 
•xpaetad  to  ba  gaaaratad  fron  thia  pr^jacl  Da  twC  mU 
ar  fubtraet  this  aiMHiat  froa  tba  total  pra^aet  amooiit 
Show  ondar  tha  program  aarratioa  statamaat  tha 
■atora  and  sourea  af  iaeoma,  Tha  aatiinatod  ameoBt  of 
program  ineoma  may  ha  ceoaidarad  by  tha  Mara! 
grantor  agency  jadatannining  tha  total  aawwataf  tha 
grant 

Boetloa  C.  Noa*Fodaral>Raaoareaa 

i 

Uaao  i>ll  •Batar  amooata of  aoo^adaral  raaowrcaa 
that  will  ba  naod  oa  tha  grant  If  ia-kind  eoatributieao 
are  iadudad,  provide  a  brief  axpUnatioa  oa  a  oaparato 
iteat 

Calnau  (a)  *  Eater  tha  program  titles  idantieal 
to  Coloma  (a),  Sactioa  A.  A  braakdowa  by 
ftactionar  activity  is  not  aacoaiary. 

CelttBUi  (b)  -  Enter  tha  eoatrihution  to  ba  made 
by  tha  applicant 

ColuBui  (e)  ->  Enter  tha  aawunt  of  tha  State's 
cash  and  in-kind  contribution  if  tha  applicant  is 
not  a  State  or  State  agency.  Applicants  which  are 
a  State  or  State  aganctas  should  leave  this 
coluam  blank. 

ColuBui  (d)  -  Enter  tha  amount  of  cash  and  in- 
kind  contributions  to  ba  made  from  all  other 
aoureas. 

Cehima  (a) -Enter  totals  of  Columns  (b),  (c),  and 
td). 

lino  IS—  Enter  tha  total  for  each  of  Colunms  (bHa). 
Tha  amount  in  Column  (a)  should  ba  equal  to  tha 
amount  on  Lina  5.  Column  (f).  Section  A. 

SocdoB  D.  Forecasted  Cash  Needs 

liaa  IS -Enter  tha  amount  of  cash  needed  by  quarter 
from  the  grantor  agency  during  tha  first  year. 


line  14  -  Eater  tha  amount  of  cash  from  all  athar 
aowcos  needed  by  quarter  during  tha  first  year. 

lino  If  -  Enter  tha  totals  ofamouals  an  Linas  IS  and 
14. 

Boetioa  E.  Budget  Botimatas  of  Federal  Fuads 
Needed  for  Balaaeeaf  the  Project 

lines  If  •  If  -  Batar  ia  Cduam  (a)  tha  same  grant 
program  titles  shoora  la  Column  (a),  Eectien  A.  A 
brMkdowa  by  Ainctien  or  activity  is  not  aaoassary.  For 
BOW  applicatjoBS  and  eontinuatioB  grant  applications, 
antar  in  the  prepar  eolumas  aamunto  of  Fadaral  frinds 
vhi^  will  bo  Boodad  to  complata  the  program  or 
project  ever  the  sticcoading  tuning  periods  (usually  in 
years).  This  sactioa  Bead  not  ba  eon^latad  for  revisions 
(amondmants,  changes,  or  aupplamants)  to  ftinds  Ibr 
tha  currant  year  of  oxiaitiag  grants. 

If  mere  than  four  linos  are  naadad  to  list  tha  program 
titles,  mbniit  arhadiilci  si  nacanary. 

line  Sf  -  Eater  tha  total  for  aadt  of  tha  Columns  (b)* 
(a).  When  additional  schedules  are  prepared  for  this 
Section,  annotate  accordingly  and  show  tha  overall 
totals  oa  this  Una. 

Section  F.  Other  Budget  lafocmatioa 

line  SI  -  Use  this  space  to  explain  amounts  for 
individual  direct  object-class  coat  categories  that  may 
^paar  to  ba  out  of  tha  ordinary  or  to  explain  tha 
details  as  required  by  tha  Fadaral  grantor  agency. 

Una  SS  -  Enter  tha  type  of  indirect  rate  (provisional, 
prodatorminod,  final  or  fixed)  that  will  ba  ia  effect 
during  tha  funding  period,  tha  ostimatad  amount  ot 
toe  him  to  which  tte  rata  is  appUad,  and  tha  total 
iadiraet  expanse. 

Una  SS  -  Provide  any  other  explanations  or  comatants 

deemed  nacaasary. 


arasaAn-M)  am*  a 
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ASSURANCES  —  NON-CONSTRUCTION  PROGRAMS  ^ 

Notor  Certain  of  thtee  assuraneet  may  not  be  applicable  to  your  project  or  program.  If  you  have  questions, 
please  contact  the  awarding  agency.  Further,  certain  F^efal  awarding  agencies  may  require  applicants 
to  certify  to  additional  assurances.  If  such  is  the  case,  you  will  be  notifi^. 

As  the  duly  authorised  representative  of  the  applicant  I  certify  that  the  applicant: _ 


1.  Has  the  legal  authority  to  apply  for  Federal 
assistance,  and  the  institutional,  managerial  and  ' 
ftnancial  capabUity  (including  funds  sufficient  to 
pay  the  non-Federal  share  of  project  costs)  to 
ensure  proper  planning,  management  and  com-  • 
pletionrftl^  pndect  described  in  this  applkatum. 

2.  inU  give  the  awarding  agency,  the  Comptroller 
Genei^  of  the  United  States,  and  if  appropriate, 
Uw  Stats,  throu^  any  authorised  representative, 
access  to  and  the  ri^t  to  examine  all  records, 
books,  papers,  or  documents  related  to  the  award; 
and  will  establish  a  proper  accounting  system  in 
accordance  with  generally  accepted  accounting 
standards  or  agency  directives. 

3.  Will  establish  safeguards  to  prohibit  employees 
from  using  their  positions  for  a  purpose  that 
constitutes  or  presents  the  appearance  personal 
or  organisatuuml  conflict  of  interest,  or  personal 
gain. 

4..  Will  initiate  and  complete  the  work  within  the 
applicable  time  frame  after  receipt  of  approval  of 
tte  awarding  agency; 

•5.  Will  comply  with  the  Intergovernmental 
Personnel  Act  of  1970  (42  U.S.C.  11  4728^763) 
relating  to  prescribed  standards  for  merit  systems 
for  programs  funded  under  one  of  the  nineteen 
statutes  or  regulations  specified  in  Appendix  A  of 
OPkfs  Standards  for  a  Merit  System  of  Personnel 
Administration  (5  C.F.R.  900,  Subpart  F).., 

6.  lifill  comply  with  all  Federal  statutes  relating  to 
nondiscrimination.  These  include  but  are  not 
limited  to:  (a)  Title  VI  of  the  CivU  RighU  Act  of 
1964  (P.L.  88>362)  which  prohibits  discrimination 
on  the  basis  of  race,  color  or  national  origin;  (b) 
l^tle  IX  of  the  Education  Amendments  of  1972,  as 
amended  (20  U.S.C.  II 1681-1663,  and  1685-1686), 
whidk  prohibits  discrimination  on  the  basis  of  sex; 
Cc)  SectionS04  of  the  Rehabilitatkm  Act  of  1973,  as 
amended  (29  U.S.C.  I  794),  which  prohibits 
criminatkm  on  the  basis  of  handicaps;  (d)the  Age 
Discrimination  Act  of  1975,  as  amended  (42 
U.S.C.II  6101-6107),  which  prohibits  discrim¬ 
ination  on  the  basis  of  age; 


,  (e)the  Drug  Abuse  Office  and  Treatment  Act  of 

''  1972  (P.L.  92-255),  as  amended,  relating  to 
nondiscrimination  on  the  basis  ot  drug  abuse;  (0 
the  Comprehensive  Alcohol  Abuse  and  Alcoholism 
Prevention.  Treatment  and  Rehabilitation  Act  of 
1970  (P.L.  91-616),  as  amended,  relating  to 
nondiscrimination  on  the  basis  oTslcohol  abuse  or 
alcoholism;  (g)  II 523  and  527  of  the  Ptd>lic  Health 
Service  Act  of  1912  (42  U.S.C.  290  dd-3  and  290  ee- 
3),  as  amended,  relating  to  confidentiality  of 
alrahol  and  drug  abuse  patient  records;  (h)  Title 
Vm  of  the  CivU  RighU  Act  of  1968  (42  U  S  C  I 
3601  et  seq.),  as  amended,  relating  to  non¬ 
discrimination  in  the  sale,  renUl  or  financing  of 
housing;  (if  any  other  nondiscrimination 
provisions  in  the  specific  statute(s)  under  which 
application  for  Federal  assistance  is  being  made: 
and  (j)  the  requirements  of  any  other 
nondiscrimination  sUtute(s)  which  may  apply  to 
the  application. 

7.  WUl  comply,  or  has  already  complied,  with  the 
requiremenU  of  Titles  II  and  III  of  the  Uniform 
Relocation  Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970  (P.L.  91-646) 
which  provide  for  fair  and  equiUble  treatment  of 
persons  displaced  or  whose  property  is  acquired  as 
a  result  of  Federal  or  federally  assisted  programs. 
These  reqiiiremenU  apply  to  all  interesU  in  real 
property  acquired  for  prqject  purposes  regardless 

Federal  participation  in  purchases. 

8.  Will  comply  with  the  provisions  of  the  Hatch  Act 
(5  U.S.C.  II 1501-1508  and  7324-7328)  which  limit 
the  political  activities  of  employees  whose 
principal  employment  activities  are  funded  in 
whole  or  in  pak  with  Federal  funds. 

9.  WUl  comply,  as  applicable,  with  the  provisions  of 
the  Davis-Bacon  Act  (40  U.S.C.  II  276a  to  27€a- 
7),  the  Copeland  Act  (40  U.S.C.  I  276c  and  18 
\JS.C.  II 874),  and  the  Contract  Work  Hours  and 
Safety  Standards  Act  (40  U.S.C.  II  327-333). 
regarding  labor  standards  for  federally  assisted 
construction  subagreemenU. 


Autherizad  for  Local  Reproduction 
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16  Will  comply,  if  applicable,  with  flood  insurance 
purchase  requirements  of  Section  102(a)  of  the 
Flood  Disaster  Protection  Act  of  1973  (P.L.  93-234) 
whidi  requires  reei|»ents  in  a  specUl  flood  hasard 
area  to  participate  in  the  program  andto  purchase 
flood  insurance  if  the  total  cost  of  Insurable 
construction  and  acquisition  is  210,000  or  more. 

11.  Will  comply  with  environmental  standards  which 
may  be  prescribed  pursuant  to  the  following:  (a) 
institution  of  environmental  quality  control 
measures  under  the  National  Environmental 
Policy  Act  of  1969  ^.L.  91-190)  and  Executive 
Order  (EO)  11514;  (b)  notifleation  of  violating 
focflities  pursuant  to  BO  11738;  (c)  protection  of 
wetlands  pursuant  to  EO  11990;  (d)  evaluation  of 
flood  hasards  in  floodplains  in  accordance  with  EO 
11988;  (a)  assurance  of  project  consistency  with 
•the  approved  State  management  program 
develop^  under  the  Coastal  Zone  Management 
Act  of  1972  (16  U.S.C.  If  1451  et  seq  );  (fl 
conformity  of  Federal  actions  to  State  (Clear  Air) 
Implementation  Plans  under  Section  176(c)  of  the 
Clear  Air  Act  of  1955,  as  amended  (42  U.S.C.  I 
7401  et  seq.);  (g)  protection  of  underground  sources 
cS  drinking  water  under  the  Safe  Drinking  Water 
Act  af  1974,  as  amended,  (P.L.  93-523);  and  (h) 
protection  of  endangered  species  under  the 
Endangered  Species  Act  of  1973,  as  amended,  (P.L. 
93-205). 

12.  Win  comply  with  the  Wild  and  Scenic  Rivers  Act 
of  1968  (16  U.S.C.  II  1271  et  seq.)  relaUd  -to 
protecting  components  or  potential  components  of 
the  national  wild  and  scenic  rivers  system. 


13.  Will  assist  the  awarding  agency  in  assuring 
compliance  with  Section  106  of  the  National 
Historic  Preservation  Act  of  1966,  as  amended  (16 
U.S.C.  470),  EO  11593  (identification  and 
protection  of  historic  .^operties),  and  the 
Ardiaeological  and  Historic  Preservation  Act  of 
1974  (16  us  e.  469a-l  et  seq  ). 

14.  Will  comply  with  P.L.  93-348  regarding  the 
protection  of  human  aulyects  involved  in  research, 
development,  and  relat^  activities  st^ported  by 
this  award  of  assistance. 

15.  Will  comply  with  the  Laboratory  Animal  Welfare 
Act  of  1066  (PX.  89-544,  as  amended,  7  U  S  C. 
1131  et  seq.)  pwtaining  to  the  care,  handling,  and 
treatment  warm  blooded  animals  held  for 
research,  teaching,  or  othm*  activities  suj^rted  by 
this  awaH  of  assistance. 

16.  Will  comply  erith  the  Lead-Based  Paint  Poisoning 
Prevention  Act  (42  U.S.C.  II  4801  et  seq.)  which 
prohibits  the  use  of  lead  based  paint  in 
construction  or  rehabilitation  of  residence 
structures. 

17.  Will  cause  to  be  performed  the  required  financial 
and  compliance  audits  in  accordance  with  the 
Single  Audit  Act  of  1984. 

18.  Will  comply  with  all  applicable  requirements  of  all 
other  Fe^ral  laws,  executive  orders,  regulations 
and  policies  governing  this  program. 


’  f 


;«iuTuaE  Of  AUTMomzED  aenrYiNG  Of  f  icuu. 

mu 

■< 
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CERTmCATIONS  REGARDING  LOBBYING;  DEBARMENT,  SUSPENSION  AND  OTHER 
RESPONSIBIUnr  MATTERSI;  AND  DRUG-FREE  WORKPLACE  REQUIREMENTS 


AppBams  11101114 wig telh»mgul»tioMdlidbilowtediliWWliiHtaiwtllkmuiHPwMdithiyawfiqub»dtp ant  AppBconts 
riwiiM>lMWvlowllMiwim»c6ow»facwliflMifaeiiichidedfaithefeKul«tloa»bilowcp«iplWiaK6itofcnn.  StanotunoftMafonn 
iaaot  wkli  owtlfiottion  wquiwBMnls  mdg  M  GR  Pfeit  n,  Tiiow  RoiMioM  OB  UMyb^aiMl  34  CFR  Pm  8S, 
DibaraitandSuyMioatNoBpiocMWB MOndCovOTwa  MdeBi 


eftdiiadoa  dwwBUiMtoawaidtiw  coawed  tToiiMclloiCgiBm,ercoopwwhM 


wmba 

1.  LOBBYING 

AMe^faedWSKlkNi1SS3,TllleSlofdwUACDd^aiid 

|mgjlwco^Bedetege«nJ5caJrSSSyetd5iiwdat34 

Pm  IL  SsESiow  C.105  and  IL11Q,  ite  eppUcaat  cwtite 

li)  NoFidonl  opproprlatad  haidt  have  b«B  paid  or  wlD  be 
bjr  or  on  bchalfM  tha  undenignad,  to  any  pcwon  for 
Induwidng  or  aMoDiptlng  to  influence  an  officer  or  antployoa 
of  any  agency,  a  Manbcr  of  ConweM,  an  officer  or  cmpk^ 
of  CoMwa,  or  an  an^yoe  of  a  Membw  of  Congreaaln 
conna&o  with  die  Bukmg  of  any  Fadeiel  grant,  the  entering 

condnuaJc^wM^^amaSi^t,  or  modification  of  any 
Menl  grant  or  cooperative  agraemait; 

M  If  any  bindt  other  than  Padcral  appropriated  funds  have 
baan  paid  or  will  be  paid  to  any  person  fg  influencing  or 
aiteowdng  to  influenoe  an  offiw  or  empbyee  of  any  agency,  a 
llrmnerwCongrw^  an  officer  or  employee  of  Congress,  or  an 
anployoe  of  a  Member  of  Congress  in  connection  wtth  this 
iwlersil  grant  or  coeyeradye  agreement,  the  undersigned  shall 
oomphae  and  subow  Staidara  Form  •  LLU  "Disdoeuw  Form 
to  R^oit  Lobbying,”  fai  aocordance  with  its  instrucdcHis; 

fc)  The  undewignad  ahaO  require  that  the  language  of  this 
certification  bsuicludad  in  the  award  documents  for  aU 
aiibewards  at  all  daw  (including  Bubgrants,  contracts  under 
Bents  and  Gooperadve  agreements,  and  subcontracts)  and  that 
ail  subredpients  ehaU  certify  and  disdooe  accordingly. 


r  DEBARMENT,SUSPENSION,  AND  OTHER 
RESPONSniUlYMATIERS 

^  aeqd^  by  Eaacudui  Order  12549,  Debarment  and 
Sa^peneiort,  and  impleBfiantod  at34  C^R  Pbft  8^  for 
BwepacdeepamdaBitsinpiimaiy  covered  transaction^  os 
HORPm  S.  tehms  85.1(15  Md  85.110 -- 

IBB  ■ppuem  CVQMi  wK  ■  WIQ  0  pfiK^US. 

Is)  Are  not  preaentfy  debarred,  auapendad,prDpoaad  for 
debarment,  dadaied  tairiigMn  or  WDhintarify  aadudad  from 
cwnradtianaactions  by  any  Federal  d^artment  or  agency; 

A)  Mnw  Mt  whhin  a  duenyaar  period  pieeadlag  this 
appHretion  bean  coewksad  of  or  had  a  cM  judgment  rendered 
againat  Aam  for  floonniaaian  of  baud  or  a  cfiaMma)  oBenee  in 
connacdon  edth  obtaining  attempting  to  obtain,  or  paribrming 
a  piMk  (FadarsL  State,  or  locaD  transaction  or  contract  wider 
a  pubic  tteneaction;  violation  of  Federal  or  State  andtniet 
atatutae  or  eonuniseion  of  embezzlement,  theft,  forgery, 
bribery,  falsification  or  destruction  of  leoofds,  mal&g  fslae 
elaiamentn  or  lecaiving  Stolen  propaify; 


IdAienetprwanllyiadictad  for  or  otherwise  oiminany  or 
rivi^  ckai^  by  a  govenunantal  ant^  (FadarsL  State,  or 
bcaO  vrkh  oomailaBion  of  arnr  of  die  omneas  otuunantod  in 
paragmph  aXb)  of  this  oartification;  and 


appicaden  had  one  or  more  public  tranmctionii 
or  locaD  tarmlnatad  fnr  ranee  nr  defaiib;  apd 


R  WhnedianpBcaatiBtmablstoeartifytoaiiyofthe 
etatements  In  din  certification,  he  or  aha  MiaB  attach  an 
wylanadon  to  this  application, 


X  DRUG-FREE  WORKPLACX 
(GRANTEES  DIHER  THAN  INDIVIDUALS) 


)f  1968,  and 

grantees,  as 

KA10- 


apolicanl 

eaorug-b 


provide  a  drug-bee  workplace  b)r. 

(a)  PiiMishing  a  statement  notifying  empioyaw  that  the 
unlawful  manufectuw;  distribimon,  di^ensing,  poeaaseion,  or 
uae  of  a  oontiollad  siiboianoe  is  prohibited  in  the  grantae's 
workplace  and  nadfying  die  actions  that  will  be  taken  against 
employees  for  vtoladon  of  such  prohibition; 

(b)  Establishing  an  on-going  dryg-bee  awarenaas  program  to 
Inibcmampkiyaw  about- 

0)The  dangen  of  drug  abuse  in  the  erarkplaoe; 

(2)  The  grantae's  policy  of  maintaining  a  drug-bee  workplace; 

O)  Any  available  drug  Gounading,  lehabOitadon,  and 
ampk^  assistance  programs;  and 

(i)  The  penaltias  that  mgr  be  imposad  upon  amptoyaes  for 
drug  abuse  violadons  OGCisrii^m  the  aroriylBoe; 

(d  Making  h  a  lequiiemant  that  each  employes  toba  engaged 


In  the  parnmanoa  of  iht  pant  ba  riven  a  copy  af  the 
atateasent  nquirad  by  pan^raph  (a); 

Id)  Nodfylag  die  aoyloyee  in  dw  Btatamaat  raqubed  by 
paragraph  (ai  that,  eao  condition  of  amploymaat  under  the 
gmAdwenyloyoeerlll- 

Q)  Abide  by  d«  twmajDf  die  wateaaant;  and 

CD  Notify  the  ompioyw  In  writing  of  bis  or  her  conviction  for  a 
efeladon  of  a  criminel  drug  etatine  occurring  in  the  workpiece 
•0  later  dian  five  calaBidar  days  after  sudi  conviction; 

(d  Nodfyfaw  die  agency,  tai  writing  widiin  10  calender  days 
ate  laosiviiig  notice  under  subpaiegraph  (dXZ)  bom  an 
eanployoe  or  otherwiae  raoaivliig  actual  notice  of  Bttdi 
oonviodon.  Eosployawof  convlowd  em^oyaae  muai  provide 
aotica,inchidingpositianlida,SD:  Diroctor,  Crenis  and 
Contrtes  Servian  U5.  Dnaitecnt  of  Education,  400 
Maryland  Avantm  RW.  Otem  S12A  GSA  Ragionel  Office 


)  S12A  GSA  Ragional  Office 
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•iindingNaS>,WMhlM:toiv  DC  20202-4571.  Notfoethanin- 
du^  the  idcntiiScatioA  numbtKa)  of  aadi  afllKiid  grant; 

(f)  Taking  one  ^  the  foOoteing  actfama,  wMrin  90  crindar  da)rs 
of  racdvug  nocke  under  eubparampii  (idDGQ,  wttk  Mspact  to 
aiiyenytoyeeiehoiaeocoBviclaa~ 

O)  Taking  appiopriiiie  pcrMnnal  action  agatant  sodi  an 
awployea,iy  to  and  including  iannination,coweieiant<elth  the 
■equiienwniaoftheRehabflHation  Acicfli79,aaawndod;or 


purpoaaa  by  a  Fadenl,  StM;  o( 
,  or  other  apptopfiateagenqr; 


WMaklngagoodfaidiaflbfttoflontiiiueianainiainadnig- 
w  worlmlaoe  throv^  lotpleaMntation  of  pangni^  (a), 
<hX(cX(di,Wiand(0. 


B.  The  grantae  may  inecrt  In  the  apace  provided  bdow  die 
akeU)  for  the  perfcinnanoe  of  tvora  done  in  connection  erlth  die 
epacific  grant: 

Plaoe  of  Perfonnanoe  (Street  addieM,  dty,  ODunty,  atata;  tip 
code) 


DRUG-fHEE  WORKPLACE 
(GRANTEES  WHO  ARE  INDIVIDUALS) 


A.  AaacoaidilionoflhegRni,lce/iitfythail%vlOaotonpge 
la  the  unlauffid  manufbcture,  diatribinon.  di^enalng,  poa> 
aaeafon,  or  UM  of  a  controOed  adbetanoe  in  conducting  any 

MUVBJ  WM  mV  flWf  SIQ 

IL  IfeonvkladofacrlinlnaldnigoAbnaeiueultingfroma 
violation  oocuntag  during  the  omuct  of  any  crvit  activity, 
I  vrOl  lopott  the  oonvictionjn  writing  vddiin  lO  calendar 
days  of  the  conviction,  to:  Dfrecaor,  uante  and  Contracts 
Satvion  US.  OnartniM  of  Educei^  400  Mandand 
Avanun&wTwom  312AGSA  Regional  Office BuUding 
No.S)iWaahh«ton,DC202D2-457l.  NodoeahaDIndudc 
ffieidendfkationnuHiberfa)  of  eadialiBctad  grant. 


Cheeky  if  there  are  ivorkjdaoea  on  file  that  are  not  Idcndfiad 
l«re.v!J^ 
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Certification  Regarding  Debarment,  Su^ension,  Ineligibility  and 
Voluntary  &di|Sion  —  Lower  Tier  Covered  Transactions 


Has  certification  b  required  by  ftePgpwtment  of  Education  wwJatioiisiinpIqnentinK  Executive  Order 
12549,  D^MUincnt  ana  Susperakm,  34  CFR  Put  85«  for  aO  lo%ecr  tier  tramactions  meeting  die  threshold 
and  tier  requirements  staled  a4  SeclkNi  SSJlOi 

iastnicttoaslof  CeittWfalWi ' 


2.T1m(  cotillcalion  b  dib  daoM  b  a  mateiial 
■aneaentation  of  bcl  toNMi  wkidudbnoa  «aa  pboad 
wliandibtmnaaciSoatmantBadiniOL  Ifkblatar 
dataminadd^at  thapro^aetbe  lower  tfgpaiddpant 
knowingly  landaraa  an  enonaoua  cartUkanon,  ia 
addition  10  odtar  remadiaa  avoflabb  to  tha  Fadanl 
CownwanttbadapaitinaHtar  agency  with  adddi 
dda  tranaacdon  ori^netod  BMy  paaane  avallaUa 
tanwdiai,  inchiding  auspenaion  and/or  dabannent. 

Sklbe  pro^Mcdva  lower  bar  paitidpant  diall  provide 
tanmawato  anittan  notioa  to  diaparaon  to  vddot  thb 
pfopoaal  b  aubmittad  if  at  any  tuna  the  proapaedva 
lower  dar  paitidpani  laama  iMt  ka  oanSBcabon  was 
anonaoua  whan  aubmittad  or  has  bacDBiaarronauua 
^  reason  of  changed  carcumatanoes. 

4.Thatcnna~oovcrad  tnnaacdoB,”Mafcanad,* 
Inapendad/ *'ineliKibla,'"1oaMr  tbr  covered 
tianaacdoiv  VartKipant*  *toenon,*  *briinafy  oovarad 
tnnaacdon,''’'prii^pal,*  propoaal,*and  >Dnattaiily 
OKcluded,”  as  used  in  thb  ebuae,  have  the  maaninga 
aat  out  in  the  Deftnidona  and  CouBaga  sacdona  of 
mbs implamcntingExacutiva Order i2S49.  Youmay 
oontset  tna  peraon  to  which  thb  propoaal  b  submitted 
for  aaaistance  in  obtaining  a  copy  oilboas  raguladona. 


tragulationa. 


knowingly  enter  Into  any  lower  dar  covered 
ttansaetton  arith  a  parson  arho  b  dabanad. 


I  which  thb  tmnaacdon 


S.  The  proagae^  1^^  darparddgant  fartwr 

SchadaSwdatMtmadxSnSlaMtenRBgafding 
Dabannam.Suaperttkm  iMUgjhWIij  ana  Vohimaiy 
Enduaion-LcnvtrTbrCoveiaaTbnaacttoaia,* 

WItllOUl  BMXlinGniOIL  Bl  All  lOwV  DV  CDVmi  - 

banaacdonaandtoaflmHckaHnfiaforloawrdar  f. 


7*  A  participant  In  a  coawad  tianaoedon  nay  idy 
tnon  a  cartiHcadon  of  a  proapactiva  panicipiutt  in  a 

■nw  iMr  G0vmo  mraBCDoninH  B  w  noi 
dabarrad,  auspended,  tadigfbla,  or  aohmtaiily 
ondudad  from  the  oovaradtranaacdon.  unlaas  k 
knovfs  that  the  cardficadonbarronoous.  A 


oy  arhich  k  deteminaB  the  digibOity  of  its 
prindpab.  Each  pardetoant  may,  but  b  not 
iaquiiadto^chadl  the  Nonproeuwnent  list 

A  Nothing  contained  to  dwfaragoingahaD  be 
conatruad  10  laquiia  aaiabfiahnent  of  a  syatam  of 
focords  to  order  to  render  in  apod  faith  ne 
oardficadoniaquiiadbythboaun.  The  kiwarladge 
nd  toformadon  of  a  paitictoani  b  not  laouiiad  to 
oxoaed  that  which  b  normally  ponassed  oy  a 
prudent  paraon  to  the  ordinary  eouiie  of  buafriasa 
aaalinp, 

9.  Exc^  for  transactions  Buthorbad  under 


O)  The  proroeettve  lower  derpnrtidpnnt  certifies,  by  submbrion  of  dds  proposal,  thnt  neither  k  nor  its 
priftdpau  ere  preeendydcoirred,  suspended,  piopoeed  for  ddnnitesd^oedared  IndiKible,  or 
mintsrfly  exauded  fiom  pertk^petion in  dds  tnnaactkm  by  any  Fedm  departmentor  agency. 

(2)  Where  dtepio»ectieekwm  tier  partidpamb  unable  to  certify  to  any  cfdtesiatemenfs  in  dds 
certificatiof^  audi  ptoqiective  paroc^ant  shall  attach  an  ei^lilnatfon  to  Ihb  piopoaaL 


OFAFFUCANT 


PR/AWARDNUMBERAND/ORFROfECTNAME 


NAME  AND  TnU  OF  AUTHCXUZED  REPRESENTATIVE 


EDKMI0119/90  (RspbcaaOCS009 (REV.  12/881,  which bobsolatd 


ilURE 


DATE 
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DISCLOSURE  OF  LOBBYING  ACTIVmES  !f!: 


kf  OmB 


Cen^leu  fonii  Id  dhdoM  Ic 
CSm  Mvme  for 


lobbvfait  odMtiM  punuant  id  SI  13S2 
»  public  burden  dtedDMDt.) 


1.  lype  of  Vedcral  Actfea: 

□  a.  CDAtract 
b.  grant 

c  CDopcrativc  agreement 

d.  lean 

e.  lean  guarantee 

f.  loan  inturance 


4  Wame  aad  Addreaa  of  lapeitbtg  Htdtf. 

□  fitime  O  Subawrardee 

Tier _ .4 


S.  ‘flalai  of  Federal  AcdoiB 

□  a.  bid^offerrapplication 
b.  Initial  awwd 
c  pDat«aurard 


&  leper!  Tfpe; 

□  a.  biWdSling"^''  * 
b.  material  change 

for  Material  Change  Only: 

year  _  quarter  __ 

date  dI  laat  report  _____ 


•eperlhig  iallly  la  No.  4  la  Subamrardeo.  faler  Name 
Id  Addreaa  of  Mme 


g.  Federal  Oepartmcnt/Agency: 

7.  Federal  Program  NameiDsscriptioni 

CFDA  Number.  M  apolkable: 

I.  Federal  Action  Number,  dftnowm: 

t.  Airard  Anaeoni  dknomn 

S 

10.  a.  Name  and  Addreai  d  lobbying  intity 

id  individMl,  last  name,  fint  name,  MIh 


b.  faitfviduah  Performing  Servkea  (including  d 

,  ddivcnt  bom  No.  f  tw 
tfast  name,  iinf  name,  M/h 


Cdummooft : 


11.  Amount  of  Paymeirt  (check  all  that  applyh 

S  ____________  O  actual  0  planned 


12.  Form  el  Payment  (check  aU  that  appfyh 

□  a.  cash 

□  b.  irvAmd;  specify:  ruturc 

value  _ 


IS.  Type  of  Payment  (checft  all  that  epplyh 

□  a.  retainer 
O  b.  one-time  fee 
O  c.  commisaion 
O  d.  contingent  fee 
D  0.  deferred 

O  f.  other;  specify:  ________ 


M.  Irief  Description  cf  Services  Performed  or  lo  be  Perfermed  and  Daleia)  of  Service.  Inchiding  officcrfsl,  employseis), 
or  Membaris)  coot  act  eOL  for  Payment  Indicated  bi  iMm  11: 


II.  Ceotbioaiieo SheetCal SF4U.A awacbedr  OVea 


S%nalar«  __ 
Print  Name;  _ 

Tide: _ 

Tetephene  Ne.t, 
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IMt  dhdoMPt  fomi  rfuB  be  completed  bf  tfie  wpoiling  entfly.  fbetfter  mb or  prime  fedeni  redpicnt.  el  the 
bdrittfon  or  receipt  of  e  coetitd  Ndfrri  ecdon.  or  e  materiil  diinfe  to  e  prerioui  flm^  puwuewt  lo  tMc  11  U.SX. 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affaire 

Proposed  RrHling  Against  Federal 
Acknowledgment  of  the  Ramapough 
Mountain  IrKflana,  Inc. 

AGENCY:  Bureau  of  Indian  Affairs, 

Interior. 

ACTION:  Notice  of  proposed  finding. 

SUMMARY:  Pursuant  to  25  CFR  83.9(f). 
notice  is  hereby  given  that  the  Assistant 
Secretary  proposes  to  decline  to 
acknowledge  that  the  Rainapoi^h 
Mountain  Indians,  Inc.  (RMI),  do  Mr. 
Ronald  VanDunk,  200  Route  17  So., 
Mahwah,  New  Jersey  07430-0478,  exists 
as  an  Indian  tribe  within  the  meaning  of 
Federal  law.  This  notice  is  based  <m  a 
determination  that  the  RMI  does  not 
meet  four  of  the  seven  mandatory 
criteria  set  forth  in  25  CFR  83.7. 
Therefore,  the  Ramapough  Mountain 
Indians,  Inc.  do  not  meet  the 
requirements  necessary  for  a 
govemment-to-govemment  relationship 
with  the  United  States. 

DATES:  As  provided  by  25  CFR  83.9(g), 
any  individual  or  organization  wishing 
to  challenge  the  proposed  finding  may 
submit  factual  or  legal  arguments  and 
evidence  to  rebut  the  evidence  relied 
upon.  This  material  must  be  submitted 
within  120  calendar  days  fiom  the  date 
of  pubhcation  of  this  notice. 

FOR  FURTHER  INFORMATION  CONTACT: 

Holly  Rediord,  Chief,  Branch  of 
Acknowledgment  and  Research,  (202) 
208-3592. 

SUPPLEMENTARY  MFORMATION:  This 
notice  is  published  in  the  exercise  of 
authority  delegated  by  the  Secretary  of 
the  Interior  to  the  Assistant  Secretary — 
Indian  Afiairs  by  209  DM  8. 

The  Ramapough  Mountain  Indian 
(RMI)  petitioning  ^oup  is  derived  from 
families  that  formed  fA  iK»-indian 
society  in  the  17th,  18th  and  early  19th 
centuries.  These  families  lived  in 
separate  locations,  had  few 
demonstrable  ties  to  one  another,  and 
had  no  firm  identification  as  American 
Indian.  They  did  not  coalesce  and 
become  a  distinct  social  group  until 
approximately  the  1850’s.  While 
identified  as  a  distinct  group  after  that 
point  by  scholars,  journalists  and  others, 
the  group  was  not  identified  as  an 
Indian  group.  It  was  identified  as  a 
group  of  mixed  racial  ancestry.  After 
about  1890,  these  identifications 
specifically  included  the  attribution  of 
partial  Indiian  ancestry.  There  is  no 
record  that  the  RMI,  as  a  group  or  as 
individuals,  petitioned  Federal 
government  for  services  or  redress  of 
grievances  as  an  Indian  community,  or 


bad  any  contact  with  the  Federal 
government  as  Indians.  Theft  is  no 
record  that  they  maintained  relations 
with  Indian  tribes  in  the  region.  The 
-RMI  group  was  not  identified  as  an 
Indian  group  until  it  was  recognized  by 
the  State  of  New  Jersey. 

No  evidence  was  found  which  links 
the  RMI  ^up  to  any  of  the  various 
historical  Indian  tri^  to  wbidi  daeir 
origins  have  been  ascribed  from  time  to 
time  by  various  sources.  No  evkknca 
was  found  to  link  them  to  the  Munsee 
tribes,  the  origin  claimed  in  their 
petition.  No  evidence  was  found  that 
the  Munsee-related  bands  of  New  Jersey 
moved  into  and  remmned  in  the 
Ramapo  Mountains  after  the  1758 
Treaty  of  Easton.  After  this  treaty  die 
Munsee  tribes  removed  to  Pennsylvania. 
Similarly  there  is  no  evideims  th^  die 
RMI  are  derived  from  other  Inditm 
groups  that  remained  elsewhoe  in  New 
^rsey  after  1758. 

The  Ramapough  did  not  exist  as  a 
distinct  social  community  until 
approximately  the  1850’s.  The  ancestral 
families  were  living  in  Orange  County. 
New  Yoii:,  and  neighboring  Bergen 
Coimty,  New  Jersey,  in  the  18th  centuay. 
Ihey  were  not  Hving  in  a  distinct 
settlement  or  even  in  the  vicmity  of 
each  odier  in  the  late  1770’s,  instaad. 
individual  families  were  part  of 
different  commimities,  associated  with 
Afro-Dutch  as  well  as  White  families. 
Individual  families  moved  into  the 
general  Mahwah  area  after  1770.  They 
did  not  come  as  a  group,  and  did  not 
come  frvun  distinct  communities,  Indian 
or  otherwise. 

There  was  increasing  intermarriage 
after  1800  between  the  families  that 
became  the  RMI  group,  and  by  the 
1850’s  a  distint:!  settlement  was  formed. 
After  that  tiine.  until  the  present, 
outside  observers  have  reported  the 
existence  of  a  distinct  social 
community.  By  the  1870’8,  the  RMI  had 
moved  from  the  original  settimnent  to 
eventually  form  three  settlements  in  the 
Ramapo  Moimtains,  vdiich  continue 
until  today.  Two  of  these  were 
exclusively  occupied  by  RMI  families 
from  the  1870’s  and  the  third. 

Ringwood,  was  exclusively  R^  after 
the  1920’s.  These  settlements  continue 
to  exist  imtil  the  {nesent  day.  *rhere 
continues  to  be  a  high,  though 
decreasing,  degree  of  in-marriage 
between  members  of  the  group.  Thm  is 
no  evidence  that  there  have  bmn 
significant  cultural  differences  between 
the  RMI  and  other  populations  in  the 
area  in  the  past  or  at  present 

While  forming  a  distinct  omuntmity 
after  1850,  the  RMI  commui^  was  not 
distinguished  as  Indian,  but  as  a  distinct 
racial  group  with  a  unique  identity. 


After  the  1890’s,  these  identifications 
included  the  attribution  of  partial 
Indian  ancestry.  The  community  was 
not  viewed  as  American  Indian  until  the 
RMI  was  recognized  by  the  States  of 
New  Jersey»and  New  York  in  1980. 

Since  the  RMI  did  not  exist  as  a 
community  until  the  1850’s,  they  are 
not  a  political  community  which  is 
derived  from  a  tribe  existing  at  first 
sustained  contact  with  Europeans  until 
the  present,  and  have  not  existed  as  a 
distinct  political  commimity  derived 
from  such  a  tribe  since  first  settlement 
by  Europeans  in  the  area. 

Although  there  is  substantial  evidence 
that  the  RMI  were  a  highly  distinct  and 
socially  cohesive  community  after  the 
1850’s,  there  was  little  significant 
available  evidence  to  directly  establish 
the  existence  of  leaders  exercising 
political  influence  between  the  1850’s 
and  the  1940’s.  The  evidence  that  was 
offered  concerning  potential  leaders  did 
not  demonstrate  political  influence,  and 
evidence  for  this  was  not  developed  in 
the  course  of  research  to  evaluate  the 
petition.  For  the  period  between  1940 
and  1978,  no  sinde  leader  with 
authority  over  all  three  communities  has 
been  identified.  However,  there  is  some 
evidence  for  this  time  period  concerning 
political  leaders  who  only  exercised 
influence  in  the  town  in  which  they 
resided. 

The  RMI  established  an  organization 
representing  the  entire  RMI  group  only 
in  1978.  The  available  evidence  does 
not  establish  whether  it  has  exercised 
significant  political  influence  over  the 
membership  since  that  time. 

The  RMI  petitioner  submitted  copies 
of  its  current  governing  docviments, 
beginning  with  1979  bylaws,  as 
amended  in  1990  and  further  revised  in 
1992.  The  bylaws,  as  amended,  state  the 
membership  criteria  and  procedures  for 
enrollment  of  members. 

No  evidence  was  found  to 
substantially  demonstrate  Indian 
ancestry  for  the  RMI  membership  which 
was  derived  from  a  historic  tribe.  It  also 
could  not  be  established  that  there  is 
anv  Indian  ancestry  from  isolated  Indian 
inmviduals,  and  there  is  virtually  no 
documentaly  evidence  from  historical 
records  for  such  ancestry.  However,  the 
evidence  did  not  entirely  rule  out  the 
possibility  that  an  Indian  individual  or 
individuals  were  among  RMI  ancestors. 

Ninety-eight  percent  of  the  present 
membership  can  trace  descent  from  at 
least  two  of  the  four  major  families 
associated  with  the  RMI,  who  can  be 
traced  back  to  the  late  1700’8  or  early 
1800's.  The  rest  of  the  membership  can 
be  expected  to  trace  ancestry  to  at  least 
one  of  the  four  families.  A  thorough 
review  of  the  ancestry  of  all  four 
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families  did  not  provide  acceptable 
evidence  that  adequately  proves  Indian 
ancestry  nor  specific  tribal 
identification  for  any  of  the  four 
faniihes. 

No  evidence  was  foxmd  that  any  of  the 
members  of  the  RMI  are  members  of  any 
Federally  recognized  tribe. 

There  is  no  evidence  that  the 
Reunapough  Mountain  Indians,  Inc.,  or 
its  members,  have  ever  been  the  subject 
of^ny  Congressional  legislation  which- 
has  expressly  forbidden  or  terminated 
the  Federal  relationship. 

Based  on  this  prelimmary  factual 
determination,  we  conclude  that  the 
RMI  does  not  meet  criteria  a,  b,  c  and 


e  in  25  CFR  83.7.  Since  the  RMI  do  not 
meet  all  of  the  seven  mandatory  criteria, 
we  conclude  that  the  RMI  should  not  be 
granted  Federal  acknowledgment  under 
25  CFR  part  83. 

As  provided  by  25  CFR  83.9(f),  a 
report  siimmarizing  the  evidence  for  the 
proposed  decision  will  be  provided  to 
the  petitioner  and  other  interested 
parties,  and  is  available  to  other  parties 
upon  written  request.  Comments  on  the 
proposed  finding  and/or  requests  for  a 
copy  of  the  report  of  evidence  should  be 
addmssed  to  the  Office  of  the  Assistant 
Secretary — Indian  Affairs,  Bureau  of 
Indian  Affairs,  1849  C  Street  NW., 


Washington,  DC  20240,  Attention; 
Branch  of  Acknowledgment  and 
Research,  Maif;Stop  2611-MIB, 

After  consideration  of  ^e  written 
arguments  and  evidence  rebutting  the 
proposed  finding  and  within  60  days 
after  the  expiration  of  the  120-day 
response  period  described  above,  the 
Assistant  Secretary — ^Indian  Affairs  will 
publish  the  final  determination  of  the 
petitioner’s  status  in  the  Federal 
Register  as  provided  in  25  CFR  83.9(h). 
Ada  E.  Deer, 

Assistant  Secretary,  Indian  Affairs. 

(FR  Doc.  93-29917  Filed  12-3-93;  11:43  am) 
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Title  3 —  Proclamation  6634  of  December  6,  1993 

The  President  International  Year  of  the  Family,  1994 


By  the  President  of  the  United  States  of  America 
A  Proclamation  ' 

Families  are  fundamental  to  the  lifeblood  and  strength  of  our  world.  They 
are  the  nurturers,  caregivers,  role  models,  teachers,  couilselors,  and  those 
who  instill  our  values.  Generation  upon  generation  have  first  experienced 
love  through  family  bonds.  We  all  must  work  toward  the  goal  of  preserving 
these  ties,  society’s  most  valuable  resource.  In  recognition  of  the  vital  links 
that  connect  us,  the  United  States  joins  with  other  members  of  the  United 
Nations  in  proclaiming  1994  as  the  International  Year  of  the  Family. 

By  honoring  families,  we  are  acknowledging  the  crucial  role  that  they  play 
in  developing  the  character  of  our  collective  communities — on  the  local, 
national,  and  global  levels.  The  fabric  of  the  United  States  and  the  world 
is  woven  together  fi-om  many  diverse  ethnic  and  cultural  family  threads. 
Each  family’s  unique  traditions  and  teachings  blend  together  to  build  the 
very  foundation  upon  which  we,  as  an  international  family,  have  grown 
and  will  continue  to  grow. 

The  family  is  the  central  core  from  which  we  prepare  our  children  to 
assume  the  positions  of  leadership  that  will  take  us  into  the  next  century. 
By  proclaiming  1994  as  the  Internaticmal  Year  of  the  Family,  we  rededicate 
ourselves  to  today’s  families  and  tomorrow’s  leaders.  As  the  changing  world 
presents  new  and  different  challenges  to  both  nations  and  individuals,  the 
family’s  role  must  always  be  to  ensure  unconditional  love  and  acceptance. 
We  must  sustain  and  support  our  families  so  that  they  can  continue  to 
survive  and  prosper. 

The  International  Year  of  the  Family  seeks  to  raise  awareness  of  family 
issues  by  addressing  and  reinforcing  national  family  policies  and  programs. 
Additionally,  the  International  Year  of  the  Family  strives  to  improve  public 
and  private  partnerships  related  to  family  issues. 

The  United  Nations,  in  designating  1994  as  the  International  Year  of  the 
Family,  emphasized  that  “families,  as  basic  units  of  social  life,  are  major 
agents  of  sustainable  development  at  all  levels  of  society  and  that  their 
contribution  to  that  process  is  crucial  for  its  success.’’ 

NOW,  THEREFORE,  I,  WILLIAM  J.  CLINTON,  President  of  the  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  States,  do  hereby  proclaim  1994  as  the  International 
Year  of  the  Family  in  the  United  States.  I  call  on  all  Americans  to  observe 
this  year  with  appropriate  programs  and  activities. 
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IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  sixth  day  of 
^  December,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-three,  and 

of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  eighteenth. 

|FR  Doc.  93-30179 
Filed  12-7-93;  10:48  am] 
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IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  sixth  day  of 
December,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-three,  and 
•  of  the  Independence  of  the  United  States  of  America  the  two  hundred 

and  eighteenth. 
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